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ADVERTISEMENT. 


The  engagements  of  the  Editor  having  rendered 
impracticable  the  farther  prosecution  of  his 
design,  undertaken  on  the  retirement,  and  at 
the  suggestion,  of  Mr.  Merivale,*  he  has  the 
gratification  of  relinquishing  it  to  successors 
in  every  respect  qualified  to  satisfy  the  ex- 
pectations  of  the  profession.  Tlie  remaining 
decisions  to  the  close  of  the  year  1819»  will  be 
published  without  delay ;  from  that  time,  the 
Reports  of  Cases  decided  by  the  Lord  Chan- 
cellor and  the  Master  of  the  Rolls»  are  con- 
tinued by  Mr.  Jacob  and  Mr.  Walker. 

*  Advertisement  prefixed  to  the  Second  Volume  of  Mr. 
Merivale's  Reports. 
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PREFACE. 


On  sabmitting  to  the  Public  a  il6w  collection 
of  Reports,  some  account  may  be  expected  of 
the  plan  observed  in  the  compilation. 

It  has  been  frequently  remarked,  that  one  of 
the  most  common  defects  of  Reports,  is  an 
imperfect  statement  of  the  case.  A  conviction 
of  the  justice  of  t&is  censure,  has  induced  the 
Editor,  in  many  instances,  to  pre&ce  the  deci- 
sfbn  by  a  more  full  narrative  of  facts,  and 
abstract  of  documents,  than  may  at  the  first 
view  appear  desirable.  He  has  also,  in  general, 
preserved  an  outline  of  the  form,  without 
affi^cting  to  vary  the  phraseology,  of  the  plead- 
iiigs. 

Of  th6  ^guhient,  it  was  thought  sufficient 
to  exhibit  the  condensed  substance,  together 
with  all  the  authorities  cited.  The  principal 
object  of  attention  has  been  to  represent  exactly 
die  train  of  reasoning  by  which  the  Court 
arrived  at  a  condusion,  and  connected  the  facts 
of  the  case  with  the  general  doctrine  of  the 
law. 

For  the  purpose  of  authentication,  wherever 
it  was  practicable,  the  corresponding  entry  in  the 
Registrar's  books  has  been  examined,  a  reference 
to  which  is  added ;  and  when  it  appeared  use- 
ful, an  extract  of  the  order. 


▼i  PREFACE. 

In  preparing  the  cases  for  publication,  the 
Editor,  after  consulting  every  authority  cited  in 
court,  was  frequently  induced  to  pursue  the  in- 
quiry ;  and  on  some  important  questions,  traced 
from  its  origin  the  history  of  the  law,  and  en- 
deavoured to  deduce  the  theory  of  the  successive 
decisions.     The  notes  subjoined  to  many  of  the 
judgments  are  the  results  of  this  investigation. 
For  such  of  them  as  contain  a  mere  enumeration, 
or  compendious  classification,  of  authorities,  no 
excuse,  it  is  presumed,  will  be  required.     For 
others,  in  which  the  Editor  has  ventured  to 
introduce  discussions,  his  apology  is,  that  they 
concern  questions  of  practical  importance,.. on 
which  either  no  attempt  had  been  made  to  ar- 
range the  mass  of  scattered  doctrine,  or  opinions 
were  prevalent  which  more  minute  research  dis- 
covered to  be  questionable. 

Could  the  Editor  indulge  the  belief,  that  be 
has  materially  contributed  to  preserve  and  ren- 
der accessible,  a  series  of  decisions,  in  which,  by 
an  union  of  juridical  talent  and  learning  never 
surpassed,  the  doctrines  of  equitable  jurispru-, 
dence  have  assumed  the  character  of  a  system- 
atic science,  he  would  think  that  he  leaves  not 
wholly  undischarged,  that  debt  which  every 
man  is.  said  to  owe  to  his  profession.  One  debt, 
he  is  conscious,  he  never  can  discharge;  the 
debt  of  gratitude  for  kind  encouragement  and 
effectual  co-operation. 

Chancery  Lane, 

December  22.  1820. 


LoBD  E£DON,  Lori  High  Chancellor* 
Sir  Thomas  Plumer^  Master  of  the  JRoOs* 
SSr  John  Leach,  Fice^Chancellar. 
Sir  Samuel  Shephebd,  Jttgm^General. 
Sir  BoBBBT  OiTFORD,  SoUcitor'^General. 


ADVERTISEMENT. 


TT  cka  scarcely  be  necessary  to  refer  to  the  mo- 
tives which  have  influenced  the  Editor  in  accept- , 
ing,  on  the  retirement  of  his  friend  Mr.  Merivale, 
the  overtures  made  to  him  at  the  suggestion  of  that 
gentleman,  to  continue  the  Reports  of  Cases  deter- 
mined by  the  Lord  Chancellor  and  the  Master  of 
the  Rolls  J  nor  can  the  nature  of  the  work  require 
explanation.  In  design,  (whatever  may  be  the  in- 
feriority of  execution,)  with  one  exception,  it  differs 
not  materially  from  the  reports  of  his  predecessor. 
The  argument  at  the  bar  is  stated,  conformably  to 
established  example,  with  much  freedom  of  com- 
pression and  arrangement ;  but  in  the  more  im- 
portant passages  of  the  judgment  an  attempt  has 
been  made,  by  the  use  of  short  hand,  to  retain  as 
far  as  possible  the  original  words.  In  submitting 
the  present  Number,  commencing  from  the  period 
at  which  Mr.  Merivale's  Reports  cease,  the  Editor 
takes  the  liberty  of  expressing  his  acknowledg- 
ments to  every  branch  of  the  profession^  for  the 
Uniform  assistance  with  which  he  has  been  favoured. 

54.  Chancery  Lane^ 
Jubf  31.  1818. 


Vox..  I. 


PROMOTIONS. 


In  the  vacation  after  Michaelmas  Term  1817}  Sir 
William  Grant  resigned  the  office  of  Master  of  the 
Rolls,  which  he  had  held  from  May  1801. 

Sir  Thomas  Flumer  Knight,  Vice  Chancellor  of 
England^  was  appointed  Master  of  the  Rolls. 

John  Leach  Esq.,  Chancellor  to  His  Royal  High- 
ness the  Prince  of  Wales,  Chief  Justice  of  Chester, 
and  one  of  His  Majesly's  counsel,  was  appointed 
Vice  Chancellor  of  England,  and  received  the 
honour  of  Knighthood. 

In  Hilary  Term  1818,  William  Draper  Best  Esq., 
one  of  His  Majesty's  Serjeants^  on  resigning  the 
office  of  Attorney  Genend  to  His  Royal  Highness 
the  Prince  of  Wales,  was  appointed  Chief  Justice 
of  Chester. 

In  Trinity  Term  1818,  William  Taddy  Esq.  was 
called  to  the  degree  of  Serjeant  at  Law,  and  gave 
rings  with  the  motto  Mos  et  Lex. 
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HIGH  COURT  OF  CHANCERY, 

Commenciiig  in  the  Sittii^  before 

HILARY  TERM^ 

58  Geo.  3.  1818. 

1818. 

CX)MMERELL  ©•  POYNTON.  Jan.  12. 

TOURING  the  proceedings  in  the  Master^s  0£Sce,  pre-  a  soh'citor 
■'^paratory  to  his  report  in  this  cause,  disputes  hating  ^^'"P^to 
arisen  between  the  Defendant  and  his  solicitors,  they,  on  ceraed  in  a 
the  29th  oiNaoember  181 7,  wrote  a  letter  to  him,  desiring  ^^^Jj  ^^' 
him  to  consider  that  they  were  po  longer  concerned  as  his  compel pa^- 
solicitors,  apprizing  him  that  the  Plaintiff  would,  on  the  ^^^  by  re- 
day  appointed,   proceed  on  his  charge^   which  would  be  ftising  to  pei^ 
followed  by  the  Master's  report;  and  declaring  their  readi-  gpectionofthe 
ness  to  deliver  the  papers  to  any  person  whom  he  miirht  papeninhis 

j-u^.u-.  hands,  orsuch 

appoint,  on  discharge  of  their  accounts.  production  of 

'  them  before 
the  Court  or 
On  the  Idth  December  1817$  a  motion  was  made  by  the  the  Matter,  as 

Defendant,  that  the  solicitors  might  be  "  ordered  to  pro-  JJ^Lq  ^^^ 
ceed  as  solicitors  in  this  cHuse  for  the  Defendant  to  the  conduct  of  the 
tenmnation  of  the  sam^  or  that  they  might,  on  a  short 


cause. 


Vol.!.  B  day 


z^  CASES  IN  CHANCERY. 

18W.        day  to  be  named  by  the  Court,  deliver  op  to  him  all  his 
CoMMEBKu.    P^P^"  ^  *^^'  possession  relating  to  the  said  cause/' 


FOTJITOH. 


Mr.  Cooke,  in  support  of  the  motion,  referred  to  an 
anonymous  ease  in  Sider/ln^SlJ  pL8.,  and  to  Creswell  v. 
Byron,  {a) 

Sir  Sam^  RomiUy  and  Mr.  SvnpJcinson  against  the  motion. 


The  LY)rd  Chancellor. 

<^*  i^  This  is  a  motion  of  great  importance  to  the  suitors  in  this 

court.  I  sliould  be  unwilling  to  establish  a  new  rule  -without 
the  concurrence  of  the  Judges,  but  in  this  I  am  quite  clear, 
that  no  solicitor  in  this  court  can  say  to  a  suitor  in  this 
court,  I  have  such  a  lien  on  your  papers  that  I  will  neither 
deliver  them  to  another  solicitor,  nor  permit  another  so- 
licitor, whom  you  may  employ,  to  make  such  use  of  thenl 
as  is  necessary  for  proceeding  with  the  suit  The  solicitor 
who  has  possession  of  the  papers  must  allow  the  new 
solicitor  to  see  them  at  all  reasonable  times;  and  must 
himself  attend  with  them  before  the  Master,  or  suffer  the 
new  solicitor  to  have  them  for  that  purpose.  A  solicitor 
cannot,  by  virtue  of  his  lien^  prevent  the  kiiig's  subject  ftom 
obtaining  justice,  {b) 

The  order  directed  the  solicitors  to  permit  the  Defend- 
ant, or  his  agents,  to  inspect  the  Defendant's  deeds^  papers, 
and  writings  in  this  cause  in  their  possession^  at  all  reasonable 
times,  and  on  giving  reas'ouable  notice,  and  the  Defendant 
was  to  be  at  liberty  to  take  copies  thereof  or  extracts 
therefrom,  as  he  should  be  advised,  at  his  own  expence ; 
and  the  order  &rther  directed  the  solicitors  to  produce  the 
said  deeds,  paper^  and  waitings  before  the  Master,  on 
taking  the  accounts,  and  making  the  enquiries  directed  by 

(a)  14  Ve$.St\.        if)  See  Rm  v.  Laugkhn^  z  Vet.  ^  S9am.949.. 

the 


CASE3  IN  CHANCERY. 

the  decree^  and  at  the  hearing  of  the  cause  for  fbrther 
directions. 

COXMSHXIX 

V, 

pDTMTOII* 


Ex  parte  BRIGHTENS,  Jim.  w. 

In  the  Matter  of  WILLIAM  WELLS,  a  Bankrupt 

rriHE  bankrupt,  some  time  before,  the  bankruptcy,  had  On  a  petition 
-*•    signed  a  written   agreement  for  executing  a  mort-  ^^J^^* 
gUge  of  certain  premises  to  the  petitioner,  within  a  month  premises  bv 
£rom  the  date  of  the  agreement.  •  The  petition  prayed  the  mor^^ee  ua- 
ttnud  order  for  the  sale  of  the  premises.    No  Ql:gection  was  der  a  vnttMi 
made  to  the  prayer  of  the  petition,  but  it  was  insisted  that^  ^^^^ 
by  the  practice  of  the  Court,  the  order  must  be  made  with-  ^*P^^^ 
(Nit  c^ats.  costs. 

Sir  Sam,  BamilJjf  and  Mr.  Base  for  the  petitiom 

Mr.  Girdlesiane  for  the  assigoees. 

Tie  Lord  Chancellor. 

I  have  thought  it  right  to  withhold  costs  in  those  eases 
in  which  there  is  no  evidence  of  the  agreement  to  mort* 
gi^^  but  a  deposit  of  deeds,  cases  with  which  in  the  ad- 
miaistration  of  justice^  it  is  extremely  difficult  to  deal ;  but 
where  the  agreement  is  in  writing,  I  think  the  mortgagee 
entitled  to  costs.  -      . 
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1818. 

/m.  14, 1$.  Ex  parte  SMITH. 

Commission  ^^N  the  15th  of  November  an  order  was  made^  on  the  pe- 

recteSuo  be  ^"^  *'^^^"  of  Anne  Smith  the  wife  of  the  supposed  lunatic, 

exeeuxed  in  that  a  commission  in  the  nature  of  a  writ  de  lunatico  ingui' 

hood  in  which  rendo  should  be  issued,  to  enquire  of  the  lunacy^  of  Thaxfas 

^^'de^^^^  iSwiM.     Two  petitions  had  been  since  presmted ;  one  by 

to  his  lunacy,  Anne  Smith,  praying  that  the  commission  might  be  exe- 

Shich  hThld"  ^"'^  ^  Lampeter  P^nistepken,  in  Cardiganshire;  the  other 

beta  since  by  Mary  Smith,  mother  of  the  supposed  lunatic,  praying 

2Sio^h  evi-  ^^  ^®  commission  might  be  executed  at  Swansea,  in  GUo- 

«imoe  was  wnorganshire.      The  facts  of  the  case  appeared  to  be  as 

uisbili^  to  follows. 


hearteaiovaL 


Thomas  Smith,  the  supposed  lunatic,  had  resided  doriotg 
the  last  fourteen  years  at  Olmarch,  or  at  VailalU,  both  of 
which  places  «re  in  Cardiganshire*  On  the  4th  October  last, 
on  his  way  from  Olmarch  to  Uanstephen,  a  bathing^placa 
in  Caermarthenshire,  he  fell  from  his  horse  on  his  hcud, 
and,  after  that  accident,  betrayed  many  symptoms  of  lunacy 
during  his  stay  at  Uanstephen,  where  he  remained  three 
days,  and  after  his  return  to  Olmarch.  On  the  iOth  of 
October,  Thomas  Smith,  together  with  his  wife,  went  again 
to  Uanstephen  i  and  on  the  Sunday  evenuig  following^  his 
mother  and  one  of  his  brothers,  in  the  absence  of  his  wift^ 
(who  returned  to  Olmarch,  respecting  the  removal  of  some 
furniture  to  Uanstephen,  leaving  him  under  the  care  of  a 
person  who  had  been  in  his  service  during  the  last  six  years,) 
removed  him  in  a  post-chaise  to  Swansea,  an4  placed  him 
under  the  care  of  a  physician  practising  there;,  who  con« 
ducted  an  establishment  for  the  reception  of  lunatics. 

Several  witnesses  examined  on  the  part  of  the  wife  de- 
puted, that  they  had  long  known  I%omas  Smith,  and  always 
considered  him  a  person  of  saoe  mind  till  some  time  after 
S  **  the 
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die  4th  October.  It  was  also  sworn  by  her  soKdtor,  that  1S18. 
all  the  witnesses  wfaora  it  would  be  material  to  examine  on 
her  part  (except  the  physician  under  whose  care  Thomas 
Sadth  was  placed  at  Saoansea)  reside  within  ten  miles  of 
Lampeter^  including  several  magistrates  and  clergy^meny 
whose  attendance  in  Swansea,  at  a  distance  of  about  fifty 
miles,  would  be  very  inconvenient  to  themselves,  and  to  tjbe 
inhabitants  of  their  respective  places  of  residence,  and  would 
•olgect  Anne  Smith  to  an  expense  which  she  was  unable  to 
tastain.  On  the  part  oiMary  Smithy  the  affidavits  of  the 
physidan  under  whose  care  Thomas  Smith  was  placed  at 
Swansea^  and  another  medical  man  practising  there,  stated 
their  belief^  that  the  disease  was  of  considerable  duration, 
and  not  caused  or  increased  by  any  &11  or  sudden  corporal 
violence.  They  also  stated,  that  the  mental  disorder  of 
Tiomas  Smith  had  increased,  and  corporal  complaints  of  an 
akurming  nature  supervened,  since  his  arrival  at  Swansea  f 
that  apoplexy  or  palsy  would  be  the  probable  consequence 
ef  aptating  either  his  body  or  mind ;  and  that  his  removal 
from  Swansea  would  be  highly  dangerous,  if  not  im- 
BBBclicable> 

The  affidavit  of  Mary  Smith  stated,  that  the  removal  of 
Tiomas  Smith  to  Lampeter  would  bring  to  his  view  a  great 
number  of  persons  with  whom  he  had,  during  his  residence 
sit  (Xmarch^  various  personal  altercations  and  disputes,  of 
which  the  occurrence  had  in  part  caused,  and  the  recolleo-^ 
tion  would  aggravate  his  malady. 

Mr.  Hart  and  Mr.  Eoupel^  in  support  of  Mary  SmitVn 
petition,  insisted  that  the  fact  of  lunacy  being  undisputed, 
the  place  in  which  the  enquiry  was  conducted  could  not  be 
material;  and  that  no  suffident  reason  was  alleged  for  en- 
dangering the  life  of  the  lunatic  by  removal. 

Sir  Sam.  J3omi%  and  Mr.  Wear,  for  the  petition  of 
4nn€  Smith.    The  &ct  of  lunacy  is  undiluted  \  the  mate* 

B  3  rial 
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1819.       rial  subject  of  enquiry  i%  at  what  period  it  coitilnenced; 

''-*"-"*  ^     Tbe  proper  place  for  such  an  enquiry^  is  the  neighbourhood 

SiaTH«       in  wliich  the  lunatic  resided  during  the  time  to  which  tbtf 

enquiry  refers.     The  hinatic  was  married  in  Jtdyg  and  the 

true  object  of  his  relatives  is  to  invalidate  that  marriage. 

During  the  argument  the  Lord  Chancellor  made  the 
following  observations. 

The  old  and  settled  law  is,  that  I  cannot  grant  a  comnussion 
of  lunacy  to  be  executed  at  any  other  place  than  the  resi- 
dence of  the  supposed  lunatic,  (a)  If  a  man  resident  in 
the  city  of  London  were  conveyed  by  force  into  JSs^x,  he 
would  still  for  this  purpose  be  resident  in  the  city.  A  man 
cannot  be  said  to  reside  in  a  place  to  which  he  has  beenr 
carried  while  he  had  not  mind  ^ougb  to  intend  a  change 
gfresidence.  ' 

Reason  of  the       The  reason  of  the  enquiry,  usual  at  all  times,  from  whal 
^it'period     period  the  lunacy  commenced,  is  tliis,  that  when  it  appears 

the  lunacy       that  the  lunacy  is  of  some  duration,  and  that  the  lunatic 

commenoecL 

When  the  lu-    has  performed   acts,   the  principle  on  which  the  crown 

nacyuofsoEDe  ^^tends  its  protection  requires  that  an  examiimtion  shall 
Uie  lunatic  has  be  instituted  into  the  circumstances  of  competence  or  in^ 
SSftT  the  prin-  competence  under  which  those  acts  were  performed, 
ciple  on  which 

the  crown  extends  its  protection  requires  an  examination  into  the  circumstances  of  com- 
petence or  incompetence.  ' 


Jon.  15.  The  Lord  Chancellor. 

The  object  of  the  enquiry  in  this  case  being  rather  to 
ascertain  the  time  at  which  the  lunacy  commenced,  than 
the  fact  of  lunacy,  it  is  material  that  the  commission  should 
l)e  executed  among  persons  who  knew  the  state  of  the  in- 
dividual prior  to  the  accident  to  which,  by  the  witnesses 
on  one  side,  the  lunacy  is  imputed.      It  is  a  practice,  by 

(a)  See  iSjr iiarfo  J9a/^  7  Vtt,  36U 

10  no 
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iiQ  menQs  uncommon  in  cases  of  Itmacy,  (analogous  to  ^ 
prwti^e  very  common  in  civil  cases,)  that  when  the  hinatic 
cannot  te  removed  to  the  jury,  and  it  is  inconvenient  for 
the  jury  to  go  to  the  lunatic,  one  or  two  of  the  jury  examine 
the  lunfKtic,  and  report  their  observations  to  the  rest.  I 
talLe  Cardiganshire  to  be,  within  the  meaning  of  this  com^ 
missioiiy  the  place  of' residence  of  .the  lunatic;  nor  do  J 
find  sufficient  in  the  evidence  to  authorize  me  to  direct  th^ 
comiaission  to  be  executed  elsewhere.  The  real  object 
being  to  ascertain  the  validity  of  the  marriage,  I  shall  not  de 
my  duty  unless  I  take  care  that  that  question  is  properly 
investigated*  The  commission  must  he  issued  into  Cor- 
d^andtire. 


I81& 


£x  parte 


EVANS  V.  RICHARD, 


Jan.  ]  $. 


^I^HE  Defendant,  an  English  sutgcct,  being  in  America 
during  the  war  with  this  country,  in  July  1814, 
entered  into  an  agreement  with  the  Plaintiff,  an  American 
citizen,  to  make,  on  his  return  to  Englandy  a  shipment  of 
certain  goods  to  America^  on  the  joint  account  of  himself 
and  the  Plaintifl^  provided  that  the  war  should  then  con- 
tinue^ and  not  otherwise.  On  his  return  to  England  the 
Defendant  accordingly  shipped  goods  to  America,  but  not 
tiU  after  the  signature  of  preliminaries  of  peace ;  and  from 
the  Plaintiff's  conduct  had  reason  to  think  that  for  the 
purpose  of  declining  any  share  in  the  adventure,  he 
designed  to  avail  himself  of  the  objection  that  the  shipment 
was  made,  contrary  to  the  terms  of  the  agreement,  after 
the  cessation  of  war.  The.  Defendant  having  brought  an 
acdon  against  the  Plaintiff  to  recover  a  balance  due  in 
respect  of  certain  other  transactions,  the  Plaintiff  filed  this 
bill  for  an  account  of  the  profits  of  the  shipment  to 
America^  and  obtained  an  injuctiou  to  restrain  the  De* 

B4  fendant's 


The  Plaintiff 
is  entitled  to 
the  produc « 
tion  of  docu- 
ments referred 
to  in  the  an- 
Bwer,  and  net 
mittedtobein 
the  custody  of 
the  Defend* 
ant,  although 
ahhough  an 
injunction  ob- 
tained by  the 
Plaintiff  has 
been  dissolved, 
on  the  ground, 
that  the  con- 
tract which  he 
seeks  to  en- 
force is  illegal* 


>  CASES  IN  CHANCERY- 

1818*       fendant's  proceedings  in  the  action  at  law.     On  a  former 

.^  ^ '  "L '     day,  tlie  Lord  Chancellor  dissolved  the  injunction ;  con- 

9.  sidering  the  contract  as  a  trading  undertaken  with  an  alien 

RicHAED.      enemy,    in  fraud  of  the  laws  of  this  country,   and  not 

entitled  to  the  aid  of  the  court     An  order  having  bMn 

afterwards  obtained,  on  a  motion  before  the  Vice*Chan- 

cellor,   for  the  production   of  certain  letters  and  other 

documents  referred  to  in  the  answer,  the  Defendant  now 

moved  to  discharge  that  order,  on  the  ground  that  the 

Court  having  declared  the  contract  illegal,  and  the  Plaintiff 

not  entitled  to  relief  in  equity,   no  advantage  could  be 

derived  from  the  inspection  of  the  papers. 

The  Solicitor-General  and  Mr.  Bickersteth  in  support  of 
the  motion. 


'     The  Lord  Chanceixor. 

The  event  of  this  motion  must  depend  on  the  fact, 
whether  the  answer  contains  an  admission,  that  the  docu- 
ments in  question  are  in  the  custody  of  the  defendant, 
la  ordering  When  the  Court  orders  letters  and  papers  to  be  produced, 
^^ocumCTltT  ^^  proceeds  on  the  principle^  that  those  documents  are,  by 
the  Court  pro-  reference,  incorporated  in  the  answer,  and  become  a  part 
p^^ple  *that  ®^^^  Being  in  the  o£Sce,  the  effect  is  the  same  as  if  they  , 
they  are  bj  were  stated  in  hac  verba  in  the  answer,  (a)  This  motion, 
corporated  therefore,  in  effect,  seeks  to  strike  out  a  part  of  the  answer. 
^^  ^®  ??■  The  Plaintiff  may  amend  his  bill,  by  omitting  the  all^ation 
come  a  part  from  which  the  illegality  of  the  contract  appears ;  and  the 
^  ^^  admission  remaining  in  the  answer  entitles  him  to  the  pro- 

duction of  the  papers. 

{a)  For  the  practice  of  the  Court,  with  reference  to  the  production 
of  documents  referred  to  by  the  answer,  see  Gardmerv,  Magony  4  Bro* 
C.  C.  479.  Darwin  v.  Clarke^  8  Vet..l5%.  Taylor  v.  MUner,  11  Ves.  41. 
Ailkyiu  v.  Wright,  14  Fex.SlI.  JSedkfordr.  Wildman,  17  Vei.4^3B.  Monk 
V.  Sibbaid,  ^  Vet.  if  Beam.  3  7  5.  and  7^  FnMtu  ff  Wcki  v.  2V  Eai  9f 
hnerpooly  pott. 
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THOMAS  WILLIS,        -        -        -       Plaintiff;  /««-i^- 

JOHN  PARKINSON,  and  ISAAC  WOOD,  a  Lunati«^ 
and  MARGARET  FOSTER,  JOHN  DARCY  and 
ELIZABETH  his  Wife,  Committees  of  the  said  Lu- 
natic,       .....        Defendants. 

npHE  Plaintiff  was  prebendary  of  A^arhf  in  Lincoln^  On  a  bill  bj  a 

-*•    shires  the  Defendants  were  lessees  of  the  prebendal  SJjSiS'to 

lands,  and  also  owners  of  freehold  and  copyhold  lands,  lemeea^form 

within  the  manor  forming  part  of  the  prebend ;  the  bill  aicertain  the 

prayed  a  commission  to  ascertain  the  boundaries  of  the  ^P""*'?!!!!/ 1 

prebendal  lands :  a  decree  had  been  made  for  that  pur-  lanc^thepre- 

po8e(a),  and  the  Plaintiff  now  moved  that  he  might  name  ^U^  m^ 

as  many  commissioners  as  the  Defendants.  at  numj  con- 


Sir  Sam.  SomUfy  in  support  of  the  motion. 
Mr.  Parker^  for  the  Drfendants, 

The  Loan  Chancsixoil 

The  Plaintiff  has  a  right  to  consider  all  the  persons  bis 
lessees,  as  his  lessees,  although  thqr  have  distinct  freehold 
and  copyhold  estates  in  the  manor.  Subject  to  the  same 
obligation  not  to  suffer  intermixture  of  lands,  and  claiming 
under  the  same  lease,  they  constitute  quoad  the  prebendal 
rights,  one  person.  Each  of  the  co-lessees  is  under  an 
obligation,  not  only  not  to  ihtermfac  lands,  but  not  to 
sufler  that  intermixture  by  his  co-lessees:  an  obligadim 
attaching  upon  each,  in  respect  of  all.  They  have 
one  interest  as  the  lessees  of  the  plaintiff;  and  that 
interest  is  connected  with  a  diity  which  rests  upon  them 
all,  that  each  and  every  of  them  shall  not  bring  into 
iUSaAty  the  title  to  the  lands. 

(a)  See  the  case  more  folly  stated  9  Afrr.  507 • 
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Jan.  15.  SMITH  V. 


Notice  for        TN   this  cause    Sir  Sam*  Bomilly  moved  that  a  tenant 

Monday  the       ■        ...  -       .  .  , 

18th  January^        might  be  ordered  to  pay  rent  to  the  receiver :  the  mo- 

^'^"Stjje first    tion  was  not  opposed;  but  he  mentioned  an  inaccuracy  in 
HUary  term,     the  terms  of  the  notice  of  motion.     The  notice  expressed 

fof  Ae  fim''^   *^*  ^^^  ^^"^^  ^^"'^  ^®  '"^^^^  ^^  Monday  the  12th  day  of 
seal,  though      January^  being  the  first  seal  before  Hilary  term  :  the  first 

i&wtfale  isST  ^^^  ^'^  ^®^^  ^^  ^^^  ^^y*   Thursday  the  15th  oi  January. 

Jammry.  He  submitted  that  the  notice  must  be  understood  as  notice 

for  the  first  seal,  though  the  day  on  which  it  was  held  hap- 
pened to  be  mis-stated. 

The  Lord  Chancellor  made  the  order. 


Jan.  16.  Ex  parte  THE  JBANK  OF  ENGLAND, 

In  the  Matter  of  RICHARD  STEPHENS,  a  Bankrupt. 

<^!<»Po»^o^  rpHE  petition  stated,  that  John  Sparkes  Cox^  a  clerk  of 
dd)t8  under  the  Bank,  being  authorized  by  letter  of  attorney  un- 

Sf  b£p^y,  ^^'^  *®  corporate  seal  of  the  Governor  and  Company  of 
by  the  affidavit  the  Bank  of  Etiglandy  to  prove  debts  due  to  them  under 
audio^^by  cpnjmifisionB  of  banki*uptcy,  attended  to  prove  a  debt  of - 
a  general  8200/.  125.  6d.  due  to  the  Bank  under  the  commission  issued 

tomey,  and  against  Richard  Slephensj  and  also  to  vote  in  the  choice  of 
vote  m  the  assignees,  the  Governor  and  Company  of  the  Bank  having, 
dgnees  by  a  by  a  special  letter  of  attorney  under  the  bank  seal,  autho- 
ntS*by*a*M^  ^*^  ^^^  *^  ^^^  ^  ^  choice  of  assignees  of  the  said 
cial  power  of  bankrupt's  estate:  that  an  objection  being  made,  that  the 
der^S^'o^-  ^^^^  should  be  proved  by  one  of  the  corporation  and  not  by 
monseal:         a  derk,  the  commissioners  refused  to  receive  the  proof  of 

the 
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the  debt  by  Cox^  conceimg  diat  the  Bank  is  not  authorized       1818. 

to  proTC  debts'under  commissions  of  bankniptcy  by  a  clerk,     ^  ""v  ■"' 

withoat  having  obtained  from  the  Lord  £hancellor  either  a    j^^  "kav^  of 

general  order  for  that  purpose,  or  a  particular  order  for     Ekolakb. 

the  proof  of  the  individual  debt*     The  petition  prayed  that 

the  commissioners  under  the  commission  against  R.  Stephens 

might  be  ordered  to  receive  the  depositions  of  J.  &  Cor,  in 

proof  of  the  petitioners'  debt  of  8,200/.  125.  6eZ.;  and  that, 

ki  order,  to  prevent  a  repetition  of  such  objections  for  the 

proof  of  the  petitioners'  just  debts  under  commissions  of 

bankniptcy,  it  might  be  dedared  that  the  petitioners  art 

in  .all  cases  entitled  to  prove  debts  under  commissions  of 

bankniptcy  by  any  of  their  officers  or  clerks  duly  autho* 

rized  by  them  lor  that  purpose,  and  that  the  petitioners  are 

entitled  by  any  of  their  officers  or  clerks,  or  by  an  agent 

mider  a  spedal  power  of  attorney  for  that  purpose,  under 

their  coiporate  teal,  in  each  bankruptcy,  to  vote  in  the 

choioe  of  assignees ;  evidence  being  produced  to  the  com* 

Bniflianer^  by  affidavit,  or  by  the  viva  voce  examination  of 

a  witness,  that  the  seal  annexed  to  such  powers  of  attorney 

vespectivdy  is^the  corporate  seal  of  the  petitioners;  and 

that  the  petitioners  might,  by  the  said  «Z  S.  Coxj  be  at  liberty 

to  vote  in  the  choice  of  assignees  under  the  commissicm 

i^nst  S^hensj  by  virtue  of  the  qpecial  power  of  attonHey 

to  hkn  for  that  purpose. 

Sir  Arthur  PiggM  and  Mr.  Cboke  for  the  petkioq. 

Mr.  itfbn^agtfr,  for  the  petitioning  creditor,  made  no 
cftjjectkNi*  ' 

Tk  Loud  Chakceixor. 

The  Bank,  like  every  other  corporation,  is  entitled  to 
prove  a  debt  under  a  commission  of  bankruptcy,  by  the 
affidavit  of  a  person  dtdy  authorized  by  a  general  power  of 
attorney,  and  to  vote  in  the  choice  of  ass^ees  by  a  person 
duly  authorized  by  a  special  power^f  attorney,  under  their 

common 


ctjlses  in  chancery. 

common  meiL    It  may  be  proper  to  make  a  general 'oirder 
ntfte      lelatiYe  to  all  corporations;   but  a  general  order  camiot: 
TheBlyKof  be  made  on  a  particular  petition  in  a  particalar  •  baak-^' 

The  following  order  was  made: 

I  do  declare,  that  the  said  petitioners^  the  Governor  and 
Company  of  the  Bank  of  England^  are  by  law  entitkid  bg^ 
any  of  their  clerks  or  agents  competent  and  duly  autho* 
rized  for  that  purpose^  to  prove  under  any  commission  of 
bankrupt,  any  debt  or  debts  whidb  may  be  due  to  the  said 
Governor  and  Company,  from  the  bankrupt  or  bankriipta 
against  whom  such  commission  has  been  or  shall  be  issned^ 
and  also  that  the  said  Governor  and  Company  are  eiH 
titled  by  law  to  authorize  and  empower  any  person,  by 
letter  of  attorney  under  their  corporate  seal,  in  each  separ 
mte  bankruptcy,  to  vote  in  the  choice  of  an  assignee  or 
assignees  under  any  such  commission  of  bankrupt  as  afore- 
said, against  any  person  or  persons,  under  which  coraaus* 
sion  the  said  Governor  and  Company  shall  prove  any  debt 
or  debts;  and  that  the  person  or  persons  so  to  be  autho- 
rised as  aforesaid,  by  the  said  Governor  and  Company  to 
vote  in  the  choice  of  assignees,  oug^t  to  be  permitted  to 
vote  in  such  choice  acccnrdingly,  upon  producing  to  tbe 
major  part  of  the  commissioners  named  in  any  such  cobh 
mission,  a  special  power  of  attomqr  for  that  purpose  under 
the  cotpolrslte  seal  of  the  said  Governor  and  Company,  and 
proving  the  same  to  be  sealed  with  such  corporate  seal  by 
affidavit  or  vitMi  voce  before  such  commissioners;  and  I  do 
order  that  the  commissioners  named  in  the  said  commission 
against  the  wABichard  Stephens^  or  the  major  part  of  them^ 
do  receive  the  proof  of  the  said  debt  of  8200/.  \2v  6if.  in  ^ 
the  said  petition  mentioned,as  a  debt  under  the  said  commis- 
aioni  by  the  said  Jokn  Sparies  Cox  the  clerk  of  the  petition- 
en^  without  the  production  to  the  said  oonunissioners  of  the 
snthority  from  the  petitioners  to  the  said  John  !^mies  Gkc 
to  prove  the  said  dgbt;  and  I  do  fiurther  order  that  the 

said 
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9tB4  J^kn  SparkaiCoxhe  p«rBiitted  to  vote  in  the  choiee^f        1818. 
ns^g&ees  under    the    said    comnuwion  against  the  saJMi-    ^'^*^^ 
Bkkard  Stephens^  on  behalf  of  the  said  petitioners^  upon  bis  The  amk  ot 
producing  to  the  said  commissioners,  or  the  major  pait  of     $w«A>fB* 
fhem»  a  special  letter  of  attorney  under  the  corporate  seal 
df  the  said  petitioners,  authorizii^  him  to  vote  in  sndi. 
chfMce  of  assignees,  on  their  bdial^  and  proving  before  the 
said  commissioners,  by  affidavit  or  viva  voce,  the  seal  to. 
soch  letter  of  attorney  to  be  the  corporate  seal  of  the  said 
petidooers*  (a) 

(a)  The  order  made  on  the  petition  of  the  Bank  of  Mngiand  in  ibe 
bsaicniptcy  of  ^owUz^  heard  16th  Augusty  1810  *,  (for  a  copy  of  which 
the  reporter  is  indebted  to  the  kindness  of  Mr.  Cooke),  <firected  the 
coounisrioners  to  recdre  the  affidavit  of  J.  S.  Cox  as  proof  of  the  p^ 
titioMr^s  ddit,  without  the  production  of  the  anthonty  Irom  thai 
petitiooers  to  Coje  to  make  such  affidavit  on  behalf  of  the  petitioners*, 
Hie  case  reported  in  18  Fes.  S28.,  upon  a  similar  petition,  and  which, 
in  aipmienty  has  been  represented  as  the  same»  diSbn  m  the  names  of 
the  partisty  sod  in  the  date. 

•  1  Rote,  142. 


GEORGE  MURLESS  and  BETTY  his  Wife,  Jim.i7A9.t6. 

Plaintiffs; 
Ann 
MATTHEW  FRANKLIN  and  RICHARD  FRANK- 
LIN the  Yonnger,        •        -        .      Defendants. 

JftCHABD  FRANKLIN  having  three  sons,    MaUkew  A  father  faav- 

(the  eldest),  John,  and  Bichard,  in  1779  purchascjd  KSS? 

die  reversion  <^  a  copyhold  tenement  holden  of  the  manor  of  his  sons 

€j£  North  Curnff  in  the  county  ofSomerset^  expectant  on  the  ^^^^  ^y^^ 

death  oi Frances  Wrights   and,  at  a  court  baron  on  the  heaftervrards 

demised  by 
licence  ob» 
taiMd  sobtemntly  to  the  purehsie;  the  sons  take  the  estate  soooesMvelyy  as  an  ad- 
▼aocemeat.    To  .repel  the  presomfition  of  adTancemen^  cvideBce  of  the  fiither't  in- 
\  be  tionfeo^ioiMieoai  wiA  the  Imrchsse. 

7th 
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)8I8«  Ttti  December  177^9  took  thewvenion  of  the  saidteneinait^ 
<<  To  bold  the  dame  unto  the  said  John  FrankUtty  Mmlfftem 
jP^anklini  and  Richard  Franklin,  sons  of  the  BaidBMard 
Franklin  the  elder,  fer  their  lives  and  the  life  of  every  and 
either  of  than  longest  living,  suoceraively  aoeordtng-ti^  the 
coBtom  of  the  said  manor,  immediatdy  after  the  deter- 
mination of  an  estate  then  subsisting  on  the  said  premises^ 
for  the  life  oi  Frances  Wright  /'  and  Bichard  FfonkUn  the 
fiitfaer,  and  «JMn,  Matthew,  and  Biekard  the  son,  were  ad-> 
mited  tenants  as  in  reversion.  By  the  custom  of  the  manor^ 
(as  alleged  in  the  bill,)  a  tenant  may,  by  licence  in  writings 
entered  in  the  eourt  roUs,  demise  a  tenement  holden  of  the 
manor,  whether  in  possession  or  reversion,  fbr  a  term  of 
ninety-nine  years.  On  2d  April  1731,  a  licence  was- given 
to  Bichard  Franklin  the  elder,  to  demise  the  tenement  in 
question,  for  any  term  of  years,  determinable  on  the  deaths 
of  his  sons  John,  Matthew,  and  Bichard;  and  by  indenture 
bearing  date  5th  May  17B1,  on  the  marri^e  of  Jb/m 
Franklin  and  Betti^  Dare,  Bichard  Franklin  the  elder  de- 
mised the  s«ud  tenement  to  Bobert  Zaedpell,  his  executors^ 
administrators,  and  assigns,  for  the  term  of  ninety-nine 
years,  (to  commence  from  the  death  o(  Frances  Wright,)  if 
John,  Matthew,  and  Bichard  the  scm,  or  any  of  them,  should 
so  long  Uve;  upon  trust  to  permit  the  premises  to  be  held 
and  enjoyed  by  Bichard  Franklin  the  elder,  and  after  hia 
decease  by  John  Franklin  for  his  life,  and  after  his  decease 
by  Bet^  Dare  for  her  life,  and  after  the  death  of  the  survii^ 
vor  of  them,  in  trust  for  the  children  oijohn  Franklin  and 
Betty  Dare,  in  such  proportions  as  John  Franldin  should 
appoint,  and  in  defimlt  of  appointment  equally ;  and  for 
de&nit  of  sneh  issuer  in  trust  for  the  executors,  administra- 
lorsi  and  assigns  of  Joftn  FranUin. 

The  Plaintiff  Betty  Mmiess,  was  the  only  issae  of  Join 
RwMin  KOid  Bethf  his  wife;  John  Franklin  having  sur- 
vived his  wifi^  married  agaiiit  and  died  during  the  life  of 
Bichard  UranUin  the  elder,  without  having  made  any  ap* 

peintment 

By 
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Bj  iu8  willy  dated  22d  Ociober  1791,  duly  executed  and  1818» 
alterted  to  p&s8  freehold  egtates,  Richard  Franklin  the 
the  elder  devised  and  bequeathed  to  his  sons  MaUhem 
fmd  Richard^  and  to  the  widow  of  bis  son  John^  certain 
legacies  and  freehold  and  copyhold  estates,  (some  of  which 
were  holden  of  the.  manor  of  NoriA.  Cmry^  in  the  .names  of 
his  sons  MattJiew^  Johnj  and  Richard^]  and  shortly  after  died* 
MatthOfi  Franklin  and  Richard  Franklin  the  son,  caused 
the  following  memorandum  to  be  endorsed  upon  the  pro* 
bote  copy  of  their  father's  will:  '<  We  hereby  ratify  and 
ccmfirm  the  will  of  which  the  within  is  a  probate  copy,  and 
the  gifts,  devisesb  and  bequests  therein  contained,  in  aU 
req>ects  whatsoever,  so  far  as  we  can  or  lawfully  may* 
l€th  April  179S/'  Frances  Wright^  the  tenant  for  lift^ 
having  died  in  1816,  Matthew  Franklin  commenced  an 
action  of  ejectment  to  recover  possession  of  the  premises. 

The  bill  prayed  that  the  indenture  of  the  5th  itfoy  178U 
«o  (hv  as  respects  the  demise  of  the  said  copyhold  premisesy 
may  be  established  and  confirmed,  and  the  trusts  thereof 
carried  into  execution,  for  the  benefit  of  the  Plaintiffi,  and 
that  MaUheuD  Franklin  and  Richard  Franklin  the  younger 
may  be  declared  to  be  trustees  of  the  said  premises  for  the 
Plaintifis,  and  to  have  no  beneficial  right  or  interest  there- 
itt,  but  subject  to  the  aforesaid  indenture  of  settlement; 
and  that,  in  the  mean  time,  Matthew  Franklin  may  be  re- 
strained by  injunction  from  proceeding  in  the  said  action 
of^ectment. 

By  his  answer,  Matthew  Franklin  denied  any  knowledge 
of  the  licence  to  lease  granted  to  Richard  Franklin  the 
elder,  or  of  the  settlement  made,  by  him,  till  some  years  after 
dieir  respective  dateflb  or  any  assent  to  the  settlement*  .  He 
also  denied  the  existence  of  a  custom  to  enable  the  tenant 
1)0  grant  the  tenement,  by  virttfe  of  a  licence,  so  as  to  affect 
the  interest  of  the  nominees,  being  his  children,  nnleis 
the  licence  is  obtained  at  the  same  court  at  which  the 
purchase  is  made>  and  the  copy  of  the  coiirt-roU  granted. 

The 
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1818.  The  uioal  injuDclion  having  been  obtainedi  and  the  utusl 

order  nisi  on  the  filing  of  the  answer.  Sir  Samul  BamUbf 
now  shewed  cause  against  dissolving  the  injunction. 

The  question  is»  whether  the  father  intaided  an  advance- 
tnent,  or  used  the  names  of  his  sons  as  trustees  for  him. 
It  must  be  admitted,  since  the  case  oi  Dyer  v.  Dger  (a), 
that  when  a  fifither  purchases  in  the  names  of  his  children, 
the  presumption  is  that  he  intends  an  advancement ;  but 
this  presumption  arises  firom  the  nomination  of  children 
only  as  a  oircumstance  of  evidence^  and  may  therefore  be 
repelled  by  contrary  evidence.  The  present  case  contains 
sads&ctory  evidaice  of  the  father's  intention  that  his  sons 
should  take  as  trustees.  In  April  1781,  only  sixteen 
months  after  the  purchase,  he  obtained  a  licence;  and  in 
the  ensuing  month,  demised  the  tenement  in  question  as  a, 
provision  for  his  son  John  on  his  mariage.  In  that  settle- 
ment the  ddest  son  acquiesced.  Having  notice,  not  before 
the  marriage  certainly,  but  within  a  few  months  after, .  he 
made  no  claim  while  the  father,  lived,  but  by  his  silence 
entided  himself  to  the  benefits  which  he  derives  under  his 
will.  It  is  fraudulent,  insisting  on  those  benefits,  to  dis- 
pute the  settlement.  The  fadier  by  his  will  disposes  of 
other  copyhold  estates  purchased  in  the  names  of  his  sons, 
and  that  disposition  the  defendants  have  not  attempted  to 
impeach. 

Mr.  Hwrt  and  Mr.  Farrer  against  the  injunction. 

The  evidence  to  rq>el  the  presumption,  arisil^g  from  the 
nomination  of  children  in  a  purchase  by  a  fiither,  must  be 
derived  from  circumstances  contemporaneous  with  the  pur- 
chase; subsequent  declarations  by  the  fiither,  (whatever 
may  be  the  eflect  of  acts  of  the  children,  Bider  t. 
Kiddtr  (6),)  are  ineflfectuaL    Finch  v.  Finch  {c).    This  case 

(a)  9  Gnr*  9S.    Waik*  Oop^  Sl6.  {h)  10  Fe$.3eo. 

le)  15  rei.4S. 

contains 
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contains  no  such  oontemponincons  eridenee.  The  circum-  I81%« 
stanoe  that  tihe  father  has  taken  the  grant  to  his  sons  in  an 
order  diffirent  from  that  of  their  age,  is  strong  proof  that 
he  intended  an  advancement.  The  eldest  son  has  not  ac- 
acqoiesced  in  the  settlement ;  the  tenant  for  life  died  only 
in  1816;  on  her  death  he  has  immediately  asserted  his 
rights.  The  Plaintifls,  on  their  own  statement,  have  a  de- 
ience  at  law.  Under  the  custom  alleged,  the  demise  of 
the  &ther  by  licence  vested  the  legal  estate  in  his  lessees, 
Smfi  V.  Davis  (a);  and  the  elder  son,  therefore,  not  being 
^idtled  to  recover  in  ejectment,  tfie  Plaintiffs  need  not  the 
aid  of  a  Court  of  Equity. 

Sit  Samuel  BomiBy^  in  reply. 

It  is  admitted  that  the  father,  in  repeated  instances,  took 
grants  of  estates  in  the  names  of  his  sons ;  estates  not  rever-- 
sionary  but  immediate ;  that  he  continued  till  his  death  in 
the  enjoyment  of  those  estates,  and  then  devised  them  from 
the  nominees.  That  is  evidence  contemporaneous  that  the 
sons  took  as  trustees. 

Tie  Lord  Chancellor. 

The  general  rule  that  on  a  purchase  by  one  man  in  the 
name  of  another^  the  nominee  is  a  trustee  for  the  purchaser^ 
is  sntgect  to  exception  where  the  purchaser  is  under  a  sp^ 
cm  of  natural  obligation  to  provide  for  the  nominee.  The 
purchase  in  this  case  h&ng  prima  facie  a  provision  for  the 
flODi,  it  is  necessary  to  repel  that  presumption  by  evidence 
which  shows  that,  at  the  time^  the  father  intended  the  pur^ 
chaae  for  his  own  benefit.  Possession  taken  by  the  fi^er 
at  the  time  would  amount  to  such  evidence.  How  far 
transactions  relative  to  other  estates,  claimed  by  another 
son,  .would  be  suffipent,  requires  much  conidderation.  It 
seemed  at  first  difficult  to  support  the  proposition,  that  th9 

(a}SJS:af^954.ii, 

Vol.  I.  C  Plain- 
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1818.       Plamtiff  has  a.  defence  in  ejectment,  but  on  reference^  the 
'-'  '^'  case  cited  (a)  appears  a  strong  authority  for  that  purpose. 

«.  Admittingy  however,  the  e£fect  of  that  cas^  still  the  demise 

Feanklin.  y^^^  lenye  a  reversion ;  and  the  father  having  no  estates  iji 
North  Curry  ey:cq)t  those  held  in  the  names  of  his  sons,  a 
question  may  arise  on  the  will,  whether,  if  a  testator  having 
estates  of  two  classes,  neither  of  which  he  is  entitled  to  de- 
vise^ uses  tenns  comprehending  both,  he  can  be  under* 
stood  as  not  intending  to.  comprehend  both  ? 


Jan.  2S.  7%^  LoRn  Chancelloiu 

It  is  settled  that  though,  in  general  case%  if  A.  purchases 
with  his  own  money,  and  the  conveyance  is  taken  in  the 
name  of  J3.,  an  implied  trust  in  favor  of  A*  arises  from  the 
payment  of  the  purchase  money ;  yet  that  doctrine  has  ex- 
ceptions. One  exception  is,  that  if  a  man  purchases  in  the 
name  of  his  son,  and  no  act  is  done  to  manifest  an  inten- 
tion that  the  son  shall  take  as  trustee,  that  intention  will 
not  be  implied  from  the  payment  of  the  purchase  money  by 
the  fiither,  but  the  purchase  is  primdjitcie  an  advancement. 
]f  the  title  to  this  estate  stood  on  the  transaction  in  Decern'^ 
ber,  1779»  when  the  interest  in  the  copyhold  was  purchased, 
Jbkn  Franklin^  not  the  eldest  son,  being  first  named,  no 
doubt  can  be  entertained  after  the  doctrine  settled  in  Dyer 
V.  DyeTf  and  followed  in  all  subsequent  cases,  that  this 
would  be  a  purchase  ibr  the  benefit  of  the  sons,  to  take 
saccesswCf  unless  there  was  a  custom  in  the  manor  controls- 
ling  that  doctrine^  or  contemporaneous  evidence  of  a  differ- 
ent intoition. 

In  this  case,  the  estate  being  reversionary,  possession  af^ 
fords  no  evid»ce  till  the  death  of  the  tenant  for  fife, 
which  happened  not  till  1816. 

(a)  Smft  ▼.  Dmfit,  S  Etui,  554,  n. 

It 
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It  is  contended  by  the  bill,  that  in  this  manor  there  is  a       1818. 
cttscom  that  a  person  purchasing  in  the  names  of  Ms  sons     ^J^  -  "  ' 
may  afterwaids  obtain  a  licence  to  demise  the  pvrdiased  v. 

estate;  and  it  is  admitted,  that  in  some  manors  acostom  ^^^^^' 
exists,  that  a  father  so  purchasing  may,  at  the  time  of  the 
porchase^  take  a  licence  to  demise^  and  that  a  licence  to  de» 
mise  so  taken  is  evidence  of  his  intention  to  dispose  of  the 
property  himself;  and  in  the  argument  reference  has  been 
made  to  the  doctrine  of  Lord  Kem/an  in  Swi/i  v.  Davisj 
that  a  demise  under  the  licence  will  devest  the  legal  estate. 
If  so^  the  title  to  this  property  might  be  tried  by  ejectment; 
but  it  is  material  to  observe^  that  the  Defendant  swears 
that  no  custom  eidsts  in  this  manor,  giving  such  effect  to  a 
licence  taken  at  a  subsequent  time;  and  all  the  cases  have 
gone  strongly  to  this  point,  that  the  evidence  of  the  intention 
of  the  &ther  must  apply  to  the  time  of  the  purchase: 
subsequent  acts  will  not  enable  him  to  convert  an  advance- 
ment for  his  sons  into  a  beneficial  purchase  for  himself. 

It  is  then  insisted  that  the  devise  of  other  estates,  taken 
in  the  names  of  his  sons,  is  evidence  that  though  in  this  in- 
stance the  name  of  Jbto  precedes  the  others,  it  was  equally 
tbe^  intention  of  the  iather  to  take  a  beneficial  interest  in 

diis  estate.    I  think,  however,  that  it  is  impossible  to  qua-  The  presump 

Kfy  the  eflfect  of  the  original  purchase  of  this  estate,  by  ^^ij^te  aN 

transactions  rdative  to  other  estates.     The  acts  of  Mattheo)  cumstances  of 

and  Bichard,  confirming  the  father's  will,  are  evidence  Jf^^oS^^tote 

rather  that  witfiout  that  confirmation  the  will  was  invalid,  cannot  be  qua- 

than  (bat  he  had  a  right  to  make  the  demises  which  it  actions  rela- 

OOBtains.  *i^e  to  other 


estates. 


It  appears  to  m^,  that  this  case  afibrds  no  evidence  tp 
reduce  the  legal  effect  of  the  grant,  and  repel  the  presump- 
tion, that  the  purchase  was  intended  for  the  benefit  of  the 
sons. 

It  is  then  said  Xh^tMaUhew  is  concluded  by  his  own  acts 
and  cannot  be  permitted  in  equity  to  disturb  the  settlement 

C  2  made 
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16i8«  made-fay  his  &theron  the  marriage  oiJtAnJPrankUn.  The 
mere  &ct  of  that  settlement^  unless  the  Defendant's  con- 
science can  be  aflbcted  by  acts  done  or  permitted,  will  not: 
impeach  his  title.  It  is  diflBcuIt  to  maintain  that,  if  the 
persons  ^claiming  as  nominees  in  the  grant  have  done 
nothings  and  hare  been  merely  cognizant  of  the  settlement, 
their  non-interference  would  preclude  them.  But  the  evir 
dence  does  not  carry.the  case  even  to  that  extent  The 
Defendant  denies. that  he  acquiesced  in  the  settlement;  and 
arers  that  he.  has  taken  the  earliest  .opportunity  to  assert 
his  title. 

The  injunction  must  be  dissolved. 


Jfef^J»7.  JOHN  HOLMES,       -         -  -        PuiiNTirr; 

THOMAS  WAINE WRIGHT,  and  JOHN  RAYNER, 

DfiFENDANTS. 

Aparty^iaiiMt  rilHE  bill  stated  that  the  Plaintiff,  an  ironrnw/rer  at 
X  of         ^   LeedSj  in  June  1800  applied  to  the  Defendant  Waine^ 


^A^^ma.   *"1?*^>  «"  attorney,  for  the  loan  of  150t,  the  repayment  of 

lickms^ob-      which  he  proposed  to  secure  by  a  mortgage  of  an  estate  at 

^om|  aftert    Hclbeckj  near  Leeds ;  that  Wainemight  agreed  to  this  pro- 

rapenedmg      prosal,  and  undertook  to  prepare  the  pro]3er  securities; 

Bon^e°Lord  and  that  accordingly  on  the  2!^th  of  Jr^^  1800,  the  Plaintiff 

S?"*^^"'*^Li     ^^^^  ^^  deeds  prepared  by.  Wainewr^hty  and  received 

thepetidoning  the  sum  of  150/.;  that  the  Plaintiff  has  since  discovered 

bo^^havin      **'  *^  principal  deed  which  he  was  so  prevailed  on  to 

afterwards        execute,  instead  of  being  a  mortgage^  was  an  absolute  eon- 
brought  an 
action  on  the 

case  against  the  petitioning  creditor,  and  a  rule  of  Court  baring  been  made  bjrxoDsait, 
referripg  the  matters  in  dispute,  except  the  bond  assigned,  to  the  award  of  an  aiiutrator, 
and  an  award  having  been  made  with  an  exception  of  the  bond,  an  action  cannot  be 
maintained  on  tiie  bond.  An  action  on  the  case  is  a  waiver  of  a  ridlit  of  action  on 
the  bond;  and  to  restore  that  right  the  agreement  of  the  parties  must  be  unequivoeaL 

veyance 
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t^yaDce  of  the  premises,  upon  trust  to  sell,  in  the  event  of 
the  sum  of  15.0/.  and  interest  not  being  repaid  within  three 
yeai^  from  the  date  of  the  loan. 

The  bill  farther  stated,  that  in  Deeeriibe}'  1800^  on  the 
petition  of  fVainewright,  a  commission  of  bankruptcy  was 
awarded  against  the  Plaintiff,  which,  on  the  10th  ot  August 

1801,  was  superseded,  and' it  was  ordered  that  Wainemright 
should  pay  the  costs  of  the  supersedeas,  and  in  January 

1802,  the  Lord  Chancellor  assigned  Wainewright's  bond  to 
the  Haintiff;  that  in  1802  the  Plaintiff  commenced  an  ac- 
tion on  the  case  against  WainemrigJUj  in  which,  by  reason 
of  a  formal  defect  in  the  declaration,  he  was  nonsuited ; 
that  in  Hilary  term  1803,  the  Plaintiff  commenced  another 
action  against  Watnewrightf  and  laid  his  damages  at  50002. ; 
that  the  cause  came  on  to  be  tried  at  the  Lent  assizes  for 
the  county  of  York  in  1803,  when,  by  consent,  a  rule  of 
court  was  drawn  up,  ordering  that  a  verdict  should  be 
entered  for  5000/.  damages,  but  that  the  quantum  of  da- 
mages should  be  subject  to  the  award  of  JV.  X.,  to  whom 
all  matters  in  difference  between  the  parties  (except  the 
bond  ordered  by  his  lordship  to  be  assigned  to  the  Plaintiff) 
were  thereby  referred ;  that  the  costs  of  the  reference  should 
be  in  the  discretion  of  the  arbitrator,  and  that  the  costs  of 
TVaineooright  in  the  former  nonsuit  should  be  set  ofi^  and 
the  costs  in  equity  allowed  to  the  Plaintiff. 


rsia 


The  bill  farther  stated,  that  by  his  award,  dated  the  18th 
of  July,  1803,  after  noticing,  that  the  costs  of  the  nonsuit  had 
been  taxed  at  201/.,  and  the  costs  in  equity  at  69/.  105.  lOdL 
(the  balance  of  which  costs  amounting  to  131/.  Ss.  2d. 
the  arbitrator  awarded  to*  be  due  from  the  Plaintiff 
to  Wainewrightf)  and  farther  noticing  that  the  prhicipal 
som  of  I  sol.  advanced  by  fVainewrtght  to  the  Plaintifl^  and 
secured  by  mortgage  made  on  the  29th  of  June  1 800,  and  all 
mterest.thereon.  from  that  day  still  remained  due^  and  that 
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)i818.  there  being  no  claim  or  matter  in  difference  submitted  to 
him  in  respect  thereof,  he  had  not  taken  into  consideration 
the  same,  or  the  bond  ordered  by  his  Lordship  to  be  as- 
signed, the  arbitrator  ordered,  that  the  cause  depending 
between  the  parties,  before  or  at  the  time  of  the  submission, 
save  the  principal  and  interest  secured  by  the  mortgage, 
and  th^  bond,  should  cease ;  and  that  Waineimight  should 
pay  to  the  Plaintiff  the  sum  of  lOOA  in  full  for  his  damages 
togelhf  r  with  the  costs  of  the  action,  and  of  the  reference, 
for.  the  amount  of  which  damages  and  costs,  when  taxed, 
first  deducting  the  sum  of  1312.  9^.  2</.,  the  Plaintiff  should 
be  at  liberty  to  enter  up  judgment* 

The  bill  farther  stated,  that  by  the  effect  of  the  award, 
regard  being  had  to  the  circumstance  that  the  sum  of  20QI. 
the  principal  money  secured  by  the  bond  assigned  to  the 
Plaintiff  remained  unsatisfied,  a  balance  was  due  from 
Wainewrighi  to  the  Plaintiff,  after  giving  credit  to  Waine^ 
ivright  for  the  costs  of  the  nonsuit,  and  the  principal  money 
and  interest  due  on  the  mortgage  to  the  amount  of  1 70L  lOs., 
atid  that  Wainewrighi  was  not  entitled  to  make  aVdlable 
his  securities  on  the  Plaintiff's  estate ;  but  that  persisting 
in  his  legal  right  by  virtue  of  the  mortgage,  in  Jtdy  1803 
Wainewrighi  caused  the  estate  to  be  put  up  for  sale  by  pub- 
lic auction,  arid  on  the  22d  of  August  following  the  sale  was 
brought  on,  when,  al^ough  the  Plaintiff's  solicitor  at- 
tended, and  made  known  tb'the  persons  present,  and  par- 
ticularly to  the  Defendant  Rayner^j  .the  amount  of  the 
balance  which  the  Ptiaiiitiffclfdiiledfi^hi'ffiifn^wngA/,  yet 
Bioyner  became  a  bidder,  and  the  premises  were  sold  to 
him  for  the  sum  of  1210/. 

The  bill  prayed  that  the  sale  of  the  said  premises  might 
be  rescinded,  and  that  it  might  be  declared  that  the  trust 
created  by  the  said  mortgage  or  other  deed,,  in  favor  of 
WaifmyrigM^  vf^^  then  determined,  and.  that  Wainemrigkt 
might  be  decreed  to  reconyey  to  the  Plaintiff  the  said 
estate,  and  to  deliver  up  the  title  deeds. 

The 
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Hie  cause  betng  heard  on  the  17th  cfMay  1810,  by  the  1818« 
Master  cxf  the  Rolls  sitting  for  the  Lord  Chancellor,  his 
Honor  ordered  the  bill  to  be  disftiissed.  A  petition  of  re- 
faeariog  having  been  presented,  and  the  cause  having  been 
aigued  on  a  former  day,  the  Lord  Chancellor  now  gave 
judgment. 

7)1^  Lord  Chanceixor. 

This  is  the  case  of  a  person  who,  having  superseded  a  The  assign- 
commission  of  bankruptcy,  established  to  the  satisfaction  of  ^^oniM^ 
the  Court  that  the  commission  was  malicious ;  in  which  creditor's 
event  the  Chancellor  ought  to  direct  an  assignment  of  the  Lo^cfhancd- 
bond :  recollecting,  however,  that  the  party  has  a  different,  lor  is  conclu- 
and  in  some  respects  a  better,  remedy,  by  action  on  the  of  malice. 
case.     Where  the  bond  Is  assigned,  the  obligor  has  no  de» 
fence  (a) ;  the  commission  must  be  taken  to  be  malicious, 
but  the  damages  cannot  exceed  the  penalty  of  the  bond  : 
in  the  action  on  the  case  the  Plaintiff  must  prove  malice, 
but  the  damages  are  unlimited* 

Wainemright  having  caused  the  mortgaged  estate  to  be 
offered  for  sale^  the  Plaintiff's  solicitor  attended  the  auction, 
representing  that  JVainewrtghfs  claim  was  satisfied,  and 
that  he  had  no  right  of  sale.  The  Plaintiff  states  the  sa- 
tisfiiction  of  the  claim  thus :  that  the  award  ascertains  his 
demand  exclusive  of  the  bond;,  the  bond  entitles  him  to 
2001^  and  that  sum  added  to  the  amount  settled  by  the 
.  award,  is  an  extinction  of  Wainewrigkfs  claim  in  respect 
of  the  mortgage.  Wainewright  insists,  (and  the  purchaser 
buys  on  that  representation,)  that  a  Court  of  Equity  will 
not  permit  the  Plaintiff  to  bring  an  action  on  the  case^  and 
another  action  on  the  bond ;  that  in  the  action  on  the  case, 
the  party  submits  to  the  jury  whether  he  is  entitled  to  less  or 
to  more  than  200/» ;  that  in  the  action  on  the  bond  he  d^ 
cides  that  his  claim  is  neither  more  nor  less  than  the  penalty 

(a)  £x  parte  FSeUher,  1  lto$e,  454.     Ex  parte  I^mcne^  U  Vm.  600» 
ExpMti^aar,  U  Ktff.  416. 
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of  20(tf.;  and  that  he  cannot  have  that  penalty  in  addition 
to  what  the  jury  say  he  is  entitled  to  recover.  The  Plain* 
tiff  contends  that  the  meaning  of  the  reference  was,  that  the 
arbitrator  should  decide,  not  the  total  amount  of  damages^ 
but  what  ought  to  be  paid  omitting  the  bond,  and  leaving 
the  bene6t  of  that  to  the  obligee.  The  Master  of  the 
Rolls  thought  the  construction  of  Wainewright  and  the  puir 
chaser  right;  upon  the  principle  that  the  party  having 
broi^ht  an  action  which  was  a  waiver  of  the  bond,  if  the 
meaning  of  the  agreement  was  that  the  action  should  be 
considered  as  supplemental  to  the  relief  to  be  obtained  by 
enforcing  the  bond,  it  was  incumbent  on  him  to  show  that 
the  agreement  had  that  meaning  and  no  other :  the  action 
hemg  prima  fcLcie  a  waiver  of  the  ri^t  to  sue  on  the  bond» 
(and  I  take  it  unquestionably  to  be  a  waiver,)  if  that  right 
was  to  be  set  up  by  an  exposition  of  an  award,  the  terms  of 
the  award  must  be  too  clear  to  be  misunderstood.  I  BSSk 
of  the  same  opinion.  It  is  a  liard  case,  and  I  should  not 
have  made  this  award,  but  I  think  the  decree  right.  There 
can  be  no  doubt  that  if  in  an  action  on  the  case^  the  jury 
give  less  damages  than  200/.^  the  remedy  on  the  bond  is 
barred. 


Decree  affirmed  without  costs. 


^ ^ 


Jnn,  s§. 


GITTINS  V.  STEELE. 


The  general      raiHE  question  in  this  cause  arose  on  the  will  cfEvan 

^^emp-  -EiwiM^  dated  22dil%  1809,  to  fhe  following  effect: 

ted  from  the 

payment  of  a  particular  l^pu:y. 

In  the  event  df  die  deficiency  of  s  particular  fund  appropriated  to  the  satisfaction 
of  certain  bequests,  the  Court,  on  the  question  of  the  exemption  of  the  general 
personal  estate,  cannot  advert  to  the  fact  of  a  sale  of  part  of  the  testators  property 
subsequent  to  the  will»  by  which  the  particular  fund  has  become  insufficient. 
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^  Finty  I  do  order  and  direct,  that  all  my  just  debts,  fone^        1818. 
tal  ekpenaes,  and  the  charges  of  proving  this  my  will,  shall  be 
paid  and  satisfied  by  my  executors,   hereinafter  liamed; 
iJso^   I  give  and  bequeath  the  sum  of  7000/.  unto  and 
equally  between  all  my  cousins,  (describing  them) ;  and  I 
do  hereby  charge  all  my  freehold  and  leasehold  messuages 
or  tenements,  lands  and  hereditaments,  with  the  payment 
of  the  said  sum  of  7000/."    The  testator  then  bequeathed 
to  J^  Qsfiont,  t7.  Stedej  and  W.  Spencer,-  upon  certain  trusts, 
two  sums  of  8000/.  and  2000/*  3  j^er  cent,  stock,  then  stand- 
ing in  his  name;  and  after  giving  various  pecuniary  l^;a- 
cies  out  of  his  residuary  estate  thereinafter  mentioned, 
lie  gave  and  devised  to  Osbom,  Sieeky  and  Spencer,  their 
bdrs,  &c.  all  his  freehold  and  leasehold  messuages,  lands, 
liK^itaments,  &c.  upon  trust  to  sell  and  dispose  of  them ; 
and  as  to  the  monies  arising  by  the  sale,  and  the  rents  and 
proftts,  in  trust  to  pay  all  his  just  debts  and  fimeral  ex- 
penses, the  legacy  or  sum  of  7000/.  and  the  expenses  of  the 
sale;  and  as  to  the  residue,  in  trust  as  after  mentioned; 
and  proceeded  in  the  following  words :  <*  AH  my  monies 
and  securities  for  money,  stock  in  trade,  and  the  residue  of 
my  personal  estate  and  effects  whatsoever  and  wheresoever, 
and  of  what  nature  or  kind  soever,  (not  before  disposed 
o^Y*  I  &^^9  &^*  ^  Osbarn,  Steele,  and  Spencer,  their  exe- 
cutors, &c.  ^^  upon  trust  to  sell  and  dispose  of  the  stock  in 
trade,  8u;.,  and  out  of  the  money  to  arise  from  the  sale, 
and  the  other  monies  and  securities  for  money,  to  pay  th^ 
legacies  of  8000/.  stock  and  2000/.  stock,  and  the  several 
chaf  itable  donations  and  other  legisunes  hereinbefore  men- 
tioned, (except  the  legacy  of  7000/.,  which  is  to  be  con- 
ddered  as  a  charge  on  and  paid  out  of  the,  monies  arising 
by  sale  of  jny  said  freehold  and  leasehold  estates) ;  and  then 
as  to,  for,  and  concerning  as  well  the  residue  of  the  monies 
arising  by  sale  of  my  said  freehold  and  leasehold  estates,  as 
the  residue  of  the  monies  arising  by«  sale  of  my  said  stock 
in  trade  and  personal  estate,  and  the  residue  of  my  other 
monies  and  securities  for  money,  upon  trust  to  place  out 

the 
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1818*  tbe  wine  on  government  or  real  security,  during  the  Uveti 
of  71  E.y  J.  O.,  &C.,  and  the  survivor,  in  trust  out  of  die 
dividends  to  paj  certain  weekly  suras  before  bequeathed ; 
and  as  to  the  then  remainder  of  the  dividends,  interest,  wbA 
produce  of  such  residuary  estate^  in  trust  to  pay  the  same 
unto  and  equally  between  the  several  persons  who,  by  vir* 
tue  of  this  my  will,  shall  become  ^ititled  to  any  part  or 
share  of  the  several  l^acies  or  sums  of  7000/.,  8000/. 
stocky  and  2000/.  stock  before  mentioned;  and  from  and 
after  the  several  deceases  of  T.  £.,  J,  O.,  &c.,  as  to,  for,  and 
concerning  such  residuary  estate,  and  the  uns4[>plied  divi« 
doids,  interest,  and  produce  thereoi^  in  trust  to  pay,  divide^ 
and  distribute  the  same  unto  and  equally  between  the  said 
several  persons,  who,  by  virtue  of  this  my  will,  shall  be* 
come  entitled  to  any  part  or  share  of  the  said  several  lega* 
eies  or  sums  of  7000/.,  8000/.  stock,  and  2000/.  stock/' 
The  testator  appointed  Osbom^  Sieeley  and  Spencer  his 
executors. 

After  making  his  will,  the  testator  sold  some  freehold  and 
leasehold  estates,  and  died  in  May  181 1. 

The  bill  prayed  that  the  will  might  be  established  and 
the  trusts  execnted. 

By  his  report  the  Master  stated  that  the  money  pro- 
duced by  the  sale  of  the  testator's  freehold  and  leasehold 
estates  was  insuflScient  to  satisfy  the  legacy  of  7000/.;  and 
that  the  testator  having  charged  that  legacy  on  hb  freehold 
and  leasehold  estates,  and  excepted  it  in  directing  payment 
of  legacies  out  of  his  personal  estate,  he  had  not  allowed  to 
the  executors  their  payments  on  account  of  that  legacy. 

The  cause  having  come  on  for  fiuther  directions,  the 
Vice-Chancellor,  by  an  order,  dated  12th  Jlfoy  1817,  de* 
dared  that  the  legBkCj  of  7000/1  was  a  charge  upon  the 
general  estate  of  the  testator,  and  the  produice  of  his  fi*ee» 
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bold  and  leasehold  estates;  and  ordered  that  the  sum  of       1818. 
6112L  I4s.  Sd^  paid  by  the  executors  on  account  of  the 
said  legacy,  should  be  allowed  to  them  as  a  proper  pay« 
ment 

Some  of  the  residuary  li^tees  haying  presented  a  peti- 
tion of  appeal  from  such  part  of  the  order  as  declared  the 
legacy  of  7000/.  a  charge  upon  the  general  estate  of  the 
testator,  praybg  that  sUch  legacy  may  be  declared  to  be  a 
chaige  upon  the  testator's  freehold  and  leasehold  estates 
only,  the  cause  now  came  on  to  be  argued. 

Mr*  We^hereU  and  Mr.  Cro9$  for  the  AppdUanta. 

The  testator,  after  expressly  charging  the  legacy  of  700(M« 
on  his  freehold  and  leasehold  estates,  expressly  exempts  the 
rest  of  his  property.  That  clause  is  clear  and  decisive ;  nor 
is  any  passage  in  the  will  inconsistent  with  it,  or  indicative 
of  an  intention  that  the  l^cy  should  be  payable  out  of  the 
personal  estate.  The  deficiency  in  the  fund  which  the  tes- 
tator had  provided  for  the  payment  of  the  legacy,  was  the 
consequence  of  his  own  act,  the  sale  of  freehold  and 
leasehold  estates.  The  cases  of  Boaile  v.  Bbmdell  (a), 
Hancoxv.  Abbey  (6),  and  Burton  ▼•  KnaaUan  (c),  decide  the 
question. 

Mr.  BeU^  Mr.  Oneth  Mr.  Home^  Mr.  Traioerf  and  Mr. 
BoupeB^  for  di£Perent  respondents. 

The  only  question  in  the  cases  cited  is,  ^hat  is  suflBdent 
indica^on  of  the  testotor's  intention  to  exempt  hn  personal 
estate  from  payment  of  debts  and  legacies  ?  That  is  not 
the  question  in  this  case.  This  testator  has  distributed 
his  estate  into  two  funds;  one,  consisting  of  freehold 
and  leasehold  estates,   he  constitutes  the  primary  fund 

(o)  1  Mer.  195.  (i)  11  Vet.  179.  (c)  5  Frt.  107. 

for 
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fi>r  the  payment  of  his  debts,  fbneral  expenses,  and  the 
legacy  of  7000/. ;  the  other,  consisting  of  hb  personalty,' 
with  the  exception  of  the  leasehold  estates,  he  constitutes* 
the  primary  fund  for  the  payment  of  all  other  legacies ;  and- 
then,  contemplating  a  surplus  of  each  fund,  he  consolidates 
those  two  residues,  and  disposes  of  the  whole  by  a  general 
residuary  clause.  His  purpose  in  the  division  of  the  estate 
into  two  funds,  was  to  appropriate  each  to  the  payment  of 
certain  charges,  and  in^  the  event  of  a  deficiency  of  either' 
or  both  of  the  funds,  to  prevent  contribution  till  after  satis- 
faction of  the  charges  specifically  imposed  on  each ;  but  it 
could  not  be  his  intention  to  exempt-  the  residue  of  one 
fund  from  supplying  the  deficiency  of  the  other*  No  be- 
nefit was  designed  for  the  residuary  legatees,  till  after  pay* 
ment  of  the  specific  and  pecuniary  legacies.  Residue,  ex 
uierminif  denotes  what  remains  after  satis&ction  of  debts 
and  l^cies* 

The  Lord  Chakcelloiu 

It  seems  to  me  impossible  to  support  this  decision ;  and  I 
feel  the  less  regret  in  differing  from  a  judgment  which  an' 
experience  of  more  than  forty  years  has  enabled  me  to* 
appreciate,  in  a  question  on  which  all  the  great  men  wha 
have  presided  in  this  court  have  differed  from  each  other* 

The  old  law  was,  (I  regret  that  it  is  not  law  still)  (a),  that 
the  personal  estate  could  not  be  exempted  from  the  pay- 
ment of  debts  and  l^^acies  without  express  words.  That 
yielded  to  the  doctrine  of  demonstration  clear,  and  de- 
clafation  plain,  which  is  such,  that  in  any  particular  case, 
no  man  knows  how  it  will  apply.  We  have  now  reached 
the  sound  rule^  that  for  the  purpose  of  collecting  the  in- 

That 


For  the  pur* 
pose  of  col- 
lecting the  in- 
tention, ereiy   tentton,  every  part  of  the  will  must  be  considered. 

must  be  con-    ^^^'  ^^  ^r^^  established  by  die  ^eat  Judge  whom  we  have 
flidered.  JQg^  j^g^  ^^  \^iq  Master  of  the  Rolls,  and  was  confirmed 


by  myself  in  Bo(ale  v.  Blundell. 


(a)  Wait&ny.Brickwood,  9  Vet.ASS. 
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The  present  question  is»  not  whether  the  personal  estate  1818, 
is  to  be  exempted  from  payment  of  debts  and  legacies,  but, 
r^rd  being  had  to  all  the  parts  of  the  will,  the  beqnest 
over,  and  the  rules  of  law,  whether  a  particular  legai^, 
(whatever  may  be  the  case  with  other  l^acies,  or  with 
debts^)  is  payable  only  out  of  the  freehold  and  leasehold 
estates,  or  whether  it  is  also  payable  out  of  the  general  per- 
sonal estate,  the  charge  on  the  freehold  and  leasehold  estates 
being  designed  as  an  additional  security.  From  the  pay- 
ment of  debts  the  personal  estate  can  be  exempted  only  by 
the  substitution  of  a  sufficient  fund,  and  it  continues  subject 
to  the  claims  of  creditors  in  the  event  of  a  deficiency  in  the 
fund  provided.  But  legatees  and  devisees,  as  volunteers, 
are  not  entitled  to  resort  to  any  other  than  the  particular 
fund  which  the  testator,  or  the  law,  has  assigned. 

His  Lordship  then  proceeded  to  comment  minutely  on 
the  clauses  of  the  will,  and  after  remarking  that  the  persons 
named  as  executors  were  those  who  in  the  character  of  trus- 
tees, in  every  clause  of  the  will,  whether  with  reference  to 
freehold  or  personal  estate^  were  to  execute  trusts ;  that 
the  question  must  be  decided  on  the  same  principle  as  if  aO 
the  persons  entitled  to  the  residuary  estate  were  strangers; 
and  that  the  latter  words  of  the  will  would,  as  latter  words, 
control  the  former ;'  concluded  as  follows. 

Entertaining  no  doubt  that  the  intention  of  the  testator 
has1)een  fru^ated  by  a  subsequent  sale  of  a  part  of  his  es- 
tates, I  am  not  authorized  to  advert  to  that  fact  as  affecdng 
the  construction  of  the  will.  I  am  bound,  as  a  judge,  to 
assume  that  the  testator  supposed  that  he  should  leave  at 
his  decease  freehold  and  leasehold  estates  sufficient  for  the 
payment  of  the  legacy  of  7000/. ;  and  I  protest  against 
being  understood  to  give  my  judgment  on  the  ground  of 
the  subsequent  sale,  (a)    My  duty  is  to  apply  the  funds 

(a)  jSee  Xic^ardt(m  v.  Edmonds,  1 T.  R,  63$.  ^Standen  v.  Skmdem, 
3  re9.Jw%,  59J.    BooOe  v.  BltuM. 

which, 
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1818;  whicb,  at  his  deathi  are  applicable,  by  the  opemtion  of  the 
wUI  to  the  payment  of  this  legacy.  If  they  are  insufficient, 
the  Court,  whatever  may  be  the  hardship  of  the  case,  can- 
not supply  other  funds. 

I  am  dearly  of  opinion  that  the  general  personal  estate 
is  not  subject  to  the  legacy  of  7000/.  The  order  diercfore 
most  be  varied,  but  I  shall  not  give  costs. 


Jim.  9S,  89.  Ex  parte  FLINT. 

In  the  Matter  of  G.  and  S.  ROBINSON,  Bankrupts. 

A  creditor  of   r|iHE  petition  stated,  that  in  the  year  1 8 1 5  the  petitioner, 

hi^^made''  on  the  security  of  gbods  deposited  with  him  by  G^or;fr 

farther  ad-       Robinson  and  Samtwl  Robinson  booksellers,  accepted  bills  of 

security'of  a     exchange  for  their  accomodation^  and  after  payment  of  the 

bill  of  ex-         acceptances  and  sale  of  theiroods,  a  considerable  balance 

change,  aiep^ 

sited  withnim  remained  due  to  him ;  that  in  September  or  October  1816  G« 

^of  *u^^"     and  S.  Robinson  applied  to  the  petitioner  to  discount  a  bill 

partner!,  and    of  exchange  dated  15th  May  1816,  for  650/.  payable  six 

tidce^to  reT"   ^nonths  after  date;  and  they,  having  endorsed  the  bill  in  their 

cdve  the         joint  names,  and  deposited  it  with  him,  the  petitioner  ad- 

du^^Vre^    vanced  to  them  39/.,  and  was  guarantee  for  the  payment  by 

turn  the  sur*     them  of  15/.,  and  accepted  a  bill  of  exchange  on  their  ac* 

Ea^ngl^n     count  for  116/;  that  the  bill  for  6501.  was  dishonored  when 

dishonored      ^jj^  ^jj^  drawer,  acceptor,  and  indorsets,  having  all  become 

in  hb  hands     bankrupt  or  insolvent,  and  is  still  unpaid,  and  a  sum  of 

^g}i"J^*    880/.  is  due  to  the  petitioner  from  G.  and  &  Robinson  for 

the  bankrupt-   monqr  lent;  that  in  January  1817  a  commission  of  bank* 

nen,  u^S^ff  T^P^J  ^^  issued  against  G.  and  &  Robinson  ;  and  that  the 

his  prior  ad-    |>il]  remaining  in  the  hands  of  the  petitioner,  in  ApriDasl  an 

a  demand^    action  of  trover  was  brought  against  him  by  their  assignees 

f*^  ST'wiT*     ^  recover  it,  when  on  the  evidence  of  George  Robinson^  (who 

having  obtained  his  certificate  was  examined,  and  stated 

that 
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that  the  bill  was  left  with  the  petitioner,  not  on  the  gesneral       1818w 

account  between  the  petitioner  and  the  bankrupts,  but      g"  -V  ' 

to  secure  only  the  advance  then  made  in  money,  and  the       Fx-niT. 

bill  of  es^change  for  1 16/.)  a  verdict  passed  in  favour  of  the 

assignees  for  the  sum  of  A^U^  being  the  amount  of  the  bill, 

deducting  155/.     The  petition,  insisting  that  such  verdict 

ought  not  to  bind  the  petitioner,  and  that  he  was  in  equity 

entitled  to  retain  the  bill  against  the  assignees  until  he 

should  be  fully  paid  what  was  due  to  him  on  the  balance  of 

the  account  between  him  and  the  bankrupts,  and  to  set  off 

that  balance  against  the  amount  of  the  bill,  prayed,  that  the 

assignees  might  be  restrained  from  any  farther  proceedings  , 

on  the  verdict,  and  that  the  petitioner  might  be  at  liberty 

to  retain  the  bill  of  exchange  for  650/.,  towards  security 

for  the  money  due  to  him  from  the  bankrupts'  estate,  and 

as  an  indemnity  dgainst  the  engagements  which  he  was  under 

for  them. 

By  his  affidavit  filed  against  the  petition,  George  BMnson 
stated  that  one  Jackson  the  acc^tor,  having  been  declared 
bankn^  before  the  bill  became  due,  Robinson  applied  to 
the  petitioner  for  the  bill,  in  order  that  an  arrangement 
might  be  made  with  Jackson*^  nephew,  when  the  petitioner 
declared  that  he  bad  borrowed  300/.  or  400/.  on  the  bill, 
and  could  not  release  it  before  January ;  George  Bobinson 
fiirther  stated  that  the  bill  was  lefit  with  the  petitioner,  not 
on  the  general  account  between  him  and  G.  and  &  Robin^' 
son^  but  only  for  the  specific  purpose  of  securing  such  ad- 
vances aa  he  should  make  on  the  security  of  the  bill,  (which 
in  cash  and  by  acceptance  amounted  to  the  sum  of  155/. 
and  no  more,}  and  it  was  understood  and  agreed  between 
George  Robinson  and  the  petitioner  that  in  case  he  assisted 
G*  and  5.  Robinson  with  a  sum  of  120/.,  or  thereabout^ 
which  they  then  required,  the  petitioner  should  receive  the  ^ 

whole  amount  of  the  bill  when  due,  and  retain  it  in  his 
hands  until  the  month  of  Janumy  1 817)  when  it  would  be 
wanted  by  6.  and  S.  Robinson  to  pay  certain  promissory" 
nolss  issued  by  them. 

Sir 
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1818«  Sir  Samuel  Romilfy,  Mr.  BeU,  and  Mr.  Boig)dl,  for  the 

Fx  parte       Petition. 

FUNT. 

The  bankrupts  being  indebted  to  the  petitioner,  deposit 
this  bill  with  him  as  a  security  for  farther  advances.  A^r 
the  satisfaction  of  that  particular  purpose,  had  no  bank- 
ruptcy intervened,  they  might,  we  admit,  have  recovered 
the  bill  in  an  action  at  law;  but  the  bankruptcy  brings  the 
case  within  the  operation  of  the  statute  5  G.  2.  c,  30.  5. 28. 
By  the  agreement,  the  petitioner  was  not  to  return  the  bill, 
but  to  receive  the  amount,  and  retaining  the  whole  in  his 
hands  till  January  ISlT^  was  then  to  pay  to  the  bankrupts 
the  ^£ference  between  that  amount  and  the  total  of  his 
advances  on  the  security  of  the  bill.  Failing  to  make  that 
payment,  he  became  indebted  to  them,  under  the  agree- 
ment, to  tlie  extent  of  the  difference.  Against  that  debt 
he  is  entitled  to  set  off  the  sum  previously  due  to  him  from 
them.  These  circumstances  constitute  a  case  of  <<  mutual 
credit''  within  the  terms  of  the  act.  Smith  v.  Hodson  (a), 
Atkinson  v.  EUiott  (6),  (Hive  v.  Smith,  (c)  The  demand  of 
the  assignees,  though  in  the  form  of  an  action  of  trover,  is 
in  effect  for  the  value  of  the  bilL 

Mr.  Hart  for  the  assignees. 

The  question  has  been  decided  by  a  competent  tribunal. 
On  the  subject  of  set  off,  the  statute  gives  to  the  courts  of 
law  an  equitable  jurisdiction.  There  are  not  two  species 
of  set  off,  one  at  law,  and  one  in  equity.  This  is  a  case 
not  of  mutual  credit,  but  of  bailment  of  a  chattel,  sutgect 
to  a  lien  on  the  part  of  the  bailee,  with  an  undertaking  to 
return  the  chattel,  on  payment  of  the  money  to  secure 
whidi  it  was  deposited.  No  credit  was  given  by  the  bank- 
,  rupts.     The  form  of  the  action  is  a  (Consequence  of  the 

(«)  4  T.  J?.  211.  •  {b)  7T.R.  378. 

(c)  5  Taunt.  56. ;  and  see  Stamforth  v.  FeUowes,  1  Monk.  184.   Ougk* 
Urlii^  V.  Eastcrfy,  4  TamU.  888. 

nature 
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tiiUare  of  the  contract^  and  affords  a  material  objection  to       )818. 

the  claim  of  set-off.     The  detention  of  the.  bill  is  frauda-     \,    ^^^ 

jLx  parte 

lent ;  and  the  Coart  will  not  assist  a  claim  founded  in  a       Fuvt. 
gross  breach  of  faith. 

Sir  S.  RomHltf^  in  reply« 

I  admit  that  the  question  has  been  decided  at  law,  and 
that  there  is  no  difference  between  set-off  at  law,  and 
set-off  in  equity;  but  this  Court  is  not  bound  by  the 
opinion  of  the  Court  of  Common  Pleas.  An  engagement 
to  pay  money  is  not  necessary  to  constitute  a  case  of 
motoal  credit  within  the  statute;  for  that  purpose,  by  re- 
peated decisions,  bailment  is  sufficient.  Ex  parte  Deexe(fl\ 
Frenck  v.  Fenn.  {b) 

The  Lord  Chancellor.  ^^m*  ^9« 

It  is  clear  that  the  petitioner  might  in  the  first  instance 
have  proceeded  by  petition  in  bankruptcy,  praying  that  an 
account  should  be  taken,  and  that  the  bill  for  650/.  should 
form  an  item  in  the  account.  He  thinks  proper  to  pursue 
another  course;  to  make  defence  to  the  action,  and  try 
the  qtfestion  in  the  Court  of  Common  Pleas.  It  is  true, 
the  only  witness  examined  at  the  trial  is  one  of  the  bank- 
fapts;  but  that  was  the  mode  in  which  the  petitioner 
chose  that  the  question  should  be  tried.  Instead  of  coming 
here  originally  on  petition  and  affidavit,  he  took  his  chance 
first  at  law.  The  judge  who  Jieard  the  cause,  entertained 
a  decided  opinion  that  the  petitioner  was  not  entitled  to 
the  benefit  of  the  statute.  On  an  application  for  a  n^wr  - 
trial,  the  Court  thought  the  case  so  clear  that  they  refused 
a  rule  to  shew  cause.  A  writ  of  error  is  then  brought; 
and  in  that  stage  the  petitioner  comes  here.  He  comes  . 
lb  this  Court  as  having  a  legal,  or  an  equitable  jurisdiction,  Hie  doctrine 
or  both.     There  is  no  ground  for  saying  that  the  Court  ^^^^t 

has  an  equitable  jurisdiction,  unless  it  arises  out  of  the  under  the  it»» 

tute»  is  the 

(«)  1  A&.99B,  (b)  Cooke,  B.L.  586*  Sl^JSey/ 

VqUL  ^  D  statute; 
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'    '  * 

^   1818.^     'statute;  and  it  is 'admitted,  (it  could  not  be  denied,)  thift 

U  ^"jjrtw     '  if  the  petitioner   could   avail   himself  of  the  statute  by 

'ItuNT.       petition,  he  had  a  defence  at  law.     The  ground  of  his 

application  then  is  this ;  that  the  judge  at  Nisi  Prius^  an(l 

the  Court  of  Common  Pleas,  have  mistaken  the  law ;  and 

that  the  Chancellor  sitting  in  Bankruptcy,  ought  toin- 

'  terfere^'  if  he  'should   understand  tlie  statute  in  k  sense 

ccmtrary  to  tbat  which  they  have  adopted*    I  take  it  now 

to  be  a  principle,  that  under  such  circumstances,  whe^e 

ihe  law  has  been  distinctly  stated,  I  must  see  most  olearty 

'  that  it  has  beeh  mis-stated,  belbre  I  can  relieve  persons 

who  think  proper  6rst  to  try  another  tribunal. 

It  has  long  been  settled,  that  the  statute  autliorizes  tlie 

bringing  into  mutual  account  a  great  variety  of  items, 

*     ''        *    which  could  not  be  made  the  subject  of  set-off;  a  ddctHne 

'  which  ^eenib  fotmded  on  notions  of  natural  equity,  and  has 

1  been  carried  as  far  as  construction  can  well  carry  it.     The 

'  Judgp  nt  Nisi  Prius,  and  the  Court  afterwards,   thought 

*  that  the  petitioner  received  this  bill  under  a  contract  of 

*  auch  a  nature,  that  it  woul4  be  contrary  to  natural  equi^ 
,  for  him  to  make  that  use  which  he  now  seeks  to  make  of  it, 
'  and  to  avail  himself  of  the  statute.     On  reading  the  affi* 

davit  of  the  petitioner  and  of  the  bankrupt,  (whether  the 
latter  brings  forward  the  evidence  which  appeared  at  the 
trial  is  not  material  to  the  present  purpose,)  I  am  of  opi- 
nion that  the  petitioner  had  no  right  to  consider  this  bill 

*  as  an  item  of  mutual  credit,  to  be  brought  into  the  ac- 
count; and  that  the  use  which  he  seeks  to  make  of  it  is 
contrary  to  natural  equity. 

I  shall  therefore  dismiss  the  petition ;  and  the  petitioner 
'  having  com^  here  after  a  &ilure  at  law^  I  shall  dismiss  it 

with  costs. 
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ftoLU.  .  ■ 

,     HAMMOND  V.  NEAME.  •/«».29-: 

BY  his  will,   dated  4th  January  1812,  Austin  jWra*ae'Underabe- 
'  i_   '         1    J  n.  ,      ,  ^.«>      1  .  1    .    .quest  of  stock, 

bequeathed  to  Riehard  Qwos,  his  executors,  admi-  in  trust  to  pay 

nistratdrs,  and  assigns,  the  sum  of  3400/.  3  per  cent.  ^^^'1^^^^^^* 

duced  anpuities,  upon  trust,  «  to  pay  and  apply  the  yearly  the  niece  of' 

interest  and  dividends  thereof,  as  the  same  should  become  !?fo^JJJdt'i. 

due  and  payable,  into  the  hands  of  his  the  said  testator's  wards  the 

nieces  and  his  the  said  R.  Gibb^  daughter,  Mary  Hills  ScSSd 

Hammond,  for  and  towards  the  maintenance,  education,  bringing  up  of 

and  bringing  up  of  all  and  every  the  child  and  childreii^of  the  child  and 

th^  said  M.  H.  Hammond^  until  he,  she,  or  they  shall  attain  ^^¥^^^^^^ 
'  ,  said  M,H,H^ 

me  age  of  twenty-one  |*ears,  and  when  and  so  soon  as  he,,  until  he,  she, 

she^  or  they  shall  have  attained  that  age,  then  upon  further  attIi*n^twraV 

trust  to  pay,  as^igri,  and  transfer  the  said  sum  of  3400/.  one,"  then  to 

unto  and  equally  among  all  and  every  the  child  and  chil-,  principal 

dren  of  M  H.  Hammond^  equally  to  be  divided  between,  equally  among 

th^n,  share  and  share  alike,  and  to  their  several  and  re-,  witbabequ^ 

spective  executors,  administrators,   and  assigns;    and  in.  r^^u^'f**^^ 

de^ult  of  such  issue,  upon  trust  to  assign  and  transfer  the  ^sue,to  the 

said  sum  of  3100/.  unto  all  and  every  his  the  said  testator's  ^fjJ.eg'Sf^thc 

nephews  and  nieces,  the  children  of  his  the  said  testator's  tesutor  living 

brothers;  that  is  to  say;  the  children  of  his  brother  «7<7^;»  \t,H,H.: 

Heamy  and  the  children  of  his  brother  Thomas  Neame  the  The  dividend* 

glder,  living  at  the  decease  of  JIf. //.  Hammond,  and  the  M.lLH.ftX' 

child  or  children  of  such  one  or  more  of  them  as  should  be  though  she  ha* 

.no  child* 
dead,  equally  to  be  divided  between  them,  share  and  share 

i|like^  and  to  their  several  and  respective  executors,  admi- 
nistrators, and  assigns :  provided  always,  and  he  thereby 
.declared,  that  the  first  half-year's  interest  on  the  said  sui^ 
pi  -SjlOO/.  whidi  should  become  due  next  after  his  decease, 
^og^d  go^  and  he  thereby  bequeathed  the  same,  unto  his 
nephew  ai|d  reujipary  i^atee  Thomas  Nepme  the  youngert 
his  executors,  administrators,  and  assigns."  * 

^    '  D  e.  The 
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ldt8.  The  testator  died  on  the  1st  of  December  lAld.     Tl^e' 

Plaintiff;  Mary  Hilh  Hammond,  not  having  any  children, 
claimed  to  be  entitled  to  the  dividends  accrued  on  the  sum 
of  3400/.  stock  since  the  decease  of  the  testator,  (except  the 
first  half-yearly  dividend  payable  after  his  decease^)  and 
also  to  sndi  as  shall  accrue  during  \ier  life,  or  till  she  shall 
have  a  child  which  shall  attain  tweiity«-one. 

The  bill  prayed  a  declaration  of  the  rights  of  il£  H^Ham^ 
mondf  payment  of  past  dividends,  and  transfer  of  tlie 
stock  into  the  n^me  of  A  Gibbs^  the  trustee,  on  tlie  trusts 
of  the  will* 

Mr.  Hart  and  Mr.  Boupett,  for  the  Plaintiff. 

This  legacy  is  not  left  in  the  hands  of  the  executors  tb 
,be  applied  or  not  applied  by  them,  but  is  an  immediate  g^ft 
at  law  in  favour  of  Gibbs,  separated  from  the  bulk  of  the 
estate ;  a  gift  upon  an  express  trust  to  pay  the  dividends  to' 
the  Plaintiff.  She,  and  not  her  children,  of  whom  none 
are. in  existence,  is  the  object  of  the  testator^s  bounty;  but 
that  bounty  is  connected  with  an  obligation  imposed  on  her 
of  maintaining  her  children  out  of  the  funds.  Upon  the  con- 
structton  that  the  Plaintiff  is  not  entitled  tiH  the  birth  of  a 
child,  the  gift,  which  is  in  terms  absolute  and  immediate, 
becomes  contingent,  and  may  be  suspended  during  her  life. 
In  the  interval  the  dividends  would  be  payable*  to  the  resi- 
duary legatee;  an  implied  benefit  inconsistent  with  the 
express  gift  to  him  of  the  first  half-year's  dividend.  The 
bequest  over  is  not  to  take  effect  till  her  death.  The  tes- 
tator believed  therefore,  that  during  her  life  the  dividends 
were  disposed  of;  and  he  has  given  them  to  no  person  but 
her.  A  legacy  bequeathed  for  a  special  purpose,  on  failure 
of  the  purpose,  without  default  in  the  legatee,  as  by  the 
death  or  lunacy  of  an  infant  to  whom  a  sum  is  bequeathed 
for  an  apprentice  fee,  becomes  absolute.  Barlow  v. 
Grant  (a),  Nevill  v.  NeoiU  (6),  Burtm  v.  Cooke,  (r) 

{a)  I  Vern,  t54.  (5)  3  I'enu  451.  (c)  5  Vn.  451. 

i6  Mr. 
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Mr.   Wingfoldf   for  the  nepbews  and  nieces  of  the       1818. 
4ettator. 

The  testator  has  specified  a  particular  purpose  for 
which  the  dividends  are  to  be  paid  into  the  hands  of  the 
Plaintifiy  and  she  is  not  entitled  to  receive  ihem^  till  l!hey 
can  be  applied  for  that  purpose.  Had  he  designed  them 
for  her  own  benefit,  he  would  not  have  expressed  that  he 
gave  them  for  the  maintenance  and  education  of  hev 
children.  The  birth  of  children,  though  none  were  born 
at  the  date  of  the  will,  might  probably  be  expected  bdbre 
hii  death.  The  first  half-year's  dividends  are  given  to  the 
renduary  legatee,  whether  the  Plaintiff  had  or  had  not 
children ;  his  title  to  the  subsequent  dividends  is  contingent 
on  the  event  of  her  having  no  children.  The  cases  cited 
are  not  applicable.  -  A  legacy  for  putting  the  legatee  ap- 
prentice is  a  benefit  to  the  l^atee:  to  assume  that  a 
benefit  was  designed  to  the  Plaintiff,  is  an  assumption  of 
the  question.  The  bequest  contains  no  words  marking  the 
distinction,  thiit  the  dividends  shall  be  paid  to  the  niece 
for  her  own  benefit  tHl  the  birth  of  children,  and  after  that 
rvent  for  the  benefit  of  the  children* 

Sur  Arthur  Pigott^  Mr.  FonUanguey  and  Mr.  Boteler^  for 
formal  parties. 

Mr.  Hart^  in  reply, 

A  legacy  to  be  paid  to  the  father  for  the  maintenance  of 
ti  'duld,  is  a  benefit  to  the  father,  Andrews  v.  Partington,  [a) 
In  a  recent  case  before  the  late  Master  of  the. Rolls,  a 
father  was  held  entitled  to  a  legacy  given  to  him  for 
placing  out  his  son  as  an  apprentice,  although  at  the 
testator's  death,  the  son  had  passed  his  apprenticeship. 

7^  Master  of  the  Bolls. 

The  stock  is  given  to  Gibbs  as  a  mere  trustee.  If  the 
diildren  were  Intended  to  be  the  only  cestuis'que  trust,  it 

.(«}^JBro.CC.0Of 

D  3  Beans 
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1818.  >B6m$  needleas  lo  direct  payment  by  the  trustee  to  a  third 
person.  In  terms  this  is  an  immediate  bequest  of  tte 
.dividends  to  the  testator's  niece;  and  it  occurs  in  a /will 
, containing  many  bequests  to  nephews  and  nieces,  but  none 
.other  for  her.  The  words  are  express  to  pay  the  divi- 
dends into  her  hanfJs.  If  the  birth  pf  children  is  necessary 
to  entitle  her  to  payment,  ^be  legacy  is  conditional;  but 
.the  terms  are  absolute.  The  payment  is  to  bo.  ma^e  into 
her  bands;  the  purpose  of  the  payment  is  to  Enable  her  to 
, provide  for  the  maintenance  of  the  children;  from  her 
they  are  to  derive  it;  by  her  it  is  to  be  apportioned  and 
distributed.  The  children  are  no  direct  objects  of  bounty^ 
but  only  the  occasion  of  bounty  to  the  niece.  It  is  a  gift 
to  ^  parent  who,  as  mother,  is  under  no  legal  obligation  to 
support  her  children^ 

The  testator,  her  uncle,  must  have  known  that  she  had 
^no  children.  Had  he  intended  -  that  she  should .  take 
nothing  till  the  birth  of  children,  would  he  not,  providing 
for  the  event  of  her  death  without  itoue,  have  made  a 
bequest  of  the  accumulated  dividends?  He  h$ts  e;^p{^es8ly 
provided  for  that  event,  and  bequeathed  the  principal  only. 

The  bequest  of  the  first  half-year's  dividend  to  the 
residuary  legatee,  affords  a  farther  argument  in  support  of 
the  same  conclusion.     The  intention  certainly  might  be  to 

.  secure  to  him  those  dividends,  in  both  events  of  there  bemg 
or  not  being  children ;  but  if  the  testator  meant  that  he  should 
continue  to  receive  the  dividends  till  the  birth  pf  cjiijidrel), 

,  he  would  then  have  been  led  to  express  that  meaning. 

I  am  of  opinion,  therefore,  that  the  Plaintiff  ilf.  H.Ham» 
mond  is  entitled  to  receive  these  dividends. 

^  B?n?  ^^id  ^®  ^^^  ^^  ^  parties,  except  the  Bank,  must  be  paid 
out  of  the  ca-  out  of  the  general  personal  estate;  the  costs  of  the  Banjc, 
oIct  for  the  ^^^  *"*®  msAe  parties  for  the  security  of  the  legacy,  must 
iecnrityof       be  paid  out  of  the  capital  of  the  kincy,    . 

were  made  patties. 
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BAILEY  0.  WRIGHT. 

^TIHIS  cause  having  come  on  by  appeal  from  the  judg-  Under  a  li- 

[^    m^nt^  of  the  Master  of  the  Rolls  (a),  the  Lord  Chan-  ^^'4"^* 

cdUor  confirmed  the  decree;  remarking,  that  the  nature  pf  tlement  of  the 

'the  trust  of  the  sum  of  200/.  bore  most  strongly  on  the  ^tyjn^e- 

construction,  and  that  the  husband  could  not  correspond  nultofher 

to  the  description  of  next  of  kin  or  personal  representative  ^fher  next' 

in  the  settlement,  because  the  benefit  which  he  claimed  in  *>^H"  orpcr- 

-  ,  .        «      ,     ,     ,  .     „  *o"8l  repre- 

that  character,  was  one  to  arise  after  he  had  recovered  all  sentative,  the 

that  was  givei  to  him  as  husband.  hT*^^^' 

partial  in- 
(a)18K«.  49.  t^restyisQoj^ 

'     eotitled. 


ROGERSON  V.  WHITTINGTON..  Feb,  5.  . 

"   A  N  issue  dmsavit  vel  nofi,  having  been  directed  in  this  ^  ^^  ^^^ 
I  ^^  case,  and  the  time  appoijited  for  the  trial  having  ex-  directing  a 
pired.  Sir  Samuel  RomiUy  moved  for  an  order  thut  it  might,  examined  as  a 

•  now  be  tried,  and  that  the  Phiintiff  might  be  examined  as  ^'?«"  on  the 

.^  tnAlofan 

a  witness.  iuue,  no  obt 

joction  is     i 

Mr.  BeU^  against  the  motion.  cent  that    » 

which  arises* 
Two  questions  are  to  be  decided  by  this  issue:  whether  fron  ^l^tMfaig 

'  tie  supposed  testator  was  competent  to  execute  a  will;  and  ^as/J^ 

whether  th(^  will  is  forged.    The  Plainti£P  is  the  persbn 

suspected  of  forgery.     He  is  at  law  an  incompetent  witness^ 

as  t'laintilflrm  the  cause,  and  as  a  legatee.    The  G>urt  will 

not  prevent  the  hehr  firom  trying  the  question  with  all  t&e 

Vantages  w&ich  the  law  cimfers  on  fa!m. ' 

•  •  D  4  The 
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isiei. 


TTke  LoHD  Chancellor. 

When  the  Court  directs  a  party  to  be  examined  as  a 
witness,  no  objection  is  waived  except  that  which  arises 
from  his  being  a  party  in  the  cause.  I  cannot  attend  to 
the  suggestion  of  forgery;  but  I  am  not  inclined  to  deprive 
the  heir  of  his  legal  advantage.  The  issue  must  be  tried 
on  payment  of  costs,  and  the  Defendant  must  not  object  to 
the  examination  of  Rogerson  on  the  ground  of  his  being 
Plaintiff  in  thb  cause. 


A  eaitoe  hsv* 
ing  been  re- 
femd  to  arbi- 
tration, under 
an  order  by 
consent,  the 
Court  will  not 
make  an  order 
en  the  arbi- 
trators to  pro* 
ceed. 

The  parties 
having  pro- 
ceeded under 
an  order  made 
by  consent  for 
referring  a 
cause  to  arbi« 
tration,  whe- 
ther it  is 
competent  to 
cither  to  with- 


CRAWSHAY  V.  CdLLIN& 

ON  the  1st  of  March  1817»  an  order  was  made  by  con- 
sent, that  all  matters  in  difference  between  the  parties 
in  this  cause,  should  be  referred  to  arbitration.  After  seven- 
teen meetings  had  been  held  by  the  arbitrators,  and  the 
counsel  for  the  Plaintiffs  had  announced  that  he  had 
finished  his  case;  at  a  subsequent  meeting,  a  claim  was  ad- 
vanced on  the  part  of  the  assignees  under  a  second  com- 
mission of  bankruptcy  issued  against  Mart  Noble  (the  Plain- 
tiffs being  his  nssignees  under  the  first  commission),  when 
the  couui^el  for  the  Defendant  Collins  declaring  that  he 
would  not  assume  the  responsibility  of  advising  his  client  to 
proceed  m  the  reference  unless  some  arrangement  was  made 
relative  to  that  claim,  the  meeting  was  dissolved.  Collins 
being  desirous  that  the  proceedings  under  the  reference 
should  be  continued,  but  the  Plaintiffs  insisting  that  he  had 
abandoned,  and  refusing  to  renew,  it,  he  now  moved  that 
the  arbitrators^might  proceed  in  the  referenc^. 

The  Solicitor-General^  Mr.  Boupellf  and  Mr.  BeameSy  for 
ihe  motion. 

The  case  is  bjxiught  before  the  Court  at  the  request  of 
Ihe  arbitratar%  in  order  to  decide  whether  the  transaction  ' 

Amounted 
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AmounCed  to  a  termination  of  their  authority.  Even  con« 
ceding  that  it  is  competent  to  a  party  to  withdraw  from  a 
proceeding  under  an  order  of  the  Court,  at  least  he  can 
withdraw  only  by  formal  notification,  an  express  retraxit. 
No  such  step  has  been  taken  here;  Collins  posiUvely  swears 
that  lie  never  meant  that  the  arbitration  should  cease. 

Tie  Lord  Ciiancelloiu 

The  question  whether  in  fact  Collins  terminated  this  ar- 
bitration, assumes  that  he  had  a  power  so  to  do ;  the  other 
party  must  have  a  like  power;  then  if  they  choose  to  ter- 
minate it,  how  are  you  to  proceed  ?  If  it  is  argued  whether 
under  an  order  of  Court  referring  matters  to  arbitration, 
either  party  can  determine  the  reference,  that  is  a  question 
of  law  which  must  be  decided ;  but  I  have  nothing  to  do 
jFith  the  question  of  fact* 

For  the  motion. 

This  is  riot  a  reference  by  agreement,  of  a  subject  not  in 
litigation ;  but  the  progress  of  a  suit  advanced  towards 
judgment,  is  intercepted,  for  the  purpose  of  transferring 
the  question,  under  an  order  of  the  Court,  to  a  tribunal 
chosen  by  the  parties.  An  order  obtained  by  consent  can* 
not,  in  general^  be  discharged  at  the  instance  of  eith^  party 
without  the  consent  of  the  other. 

Sir  &  Bomlhfi  Mr.  Hart,  and  Mr.  Stephen,  against  the 
ntotion. 

It  is  not  clear  whether  the  motion  (in  either  case  un- 
precedented) is,  that  the  arbitrators  may  be  at  liberty,  ox 
that  they  may  be  ordered,  to  proceed.  An  application  for 
the  first  purpose  is  nugatory ;  and  an  order  to  proceed  is 
unnecessary,  if  this  authority  is  not  determined,  and  if  it  is 
cannot  be  made  without  consent.  It  is  for  the  arbitrators 
io  decide  whether  their  antboriiy  is»  or  is  not,  determined ; 

they 
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1 8  lA.      they  most  exercise  their  discretion  of  proceeding  ex^parU  {a\ 
but  are  not  entitled  tathe  opinion  of  the  Court. 

The  SoUcitor^Generalf  in  reply. 

The  Court  possesses  jurisdiction  to  direct  the  proceedings 
of  persons  who  have  undertaken  the  office  of  judge^  to  which 
it  has  appointed  them.  At  law,  the  parties  may  revoke 
an  agreement  that  the  submission  to  refer  should  be  m^e 
a  rule  of  Court;  but  a  submission  which  has  been  made  a 
rule  of  Court,  it  would  be  a  contempt  to  revoke.  (J)  In  no 
case  has  it  been  held  that  parties,  having  actually  proceeded 
with  an  arbitration  under  an  order  obtained  by  consentf 
I^ay  retract  that  consent,  and  withdraw  from  the  control 
of  the  Court. 

TAe  Lord  Chancellor.  * 

The  object  of  this  motion  is  to  ascertain  to  the  satisfac- 
tion of  the  arbitrators,  whether  Collins  has  termkiated  this 
xeference.  Supposing  that  I  were  to  decide  that  he  did  not 
terminate  it,  the  very  hypothesis  on  which  you  come  here  to 
ascertain  that  fact,  entitles  the  Plaintiff  to  say,  if  he  is  dis- 
satisfied wiUi  my  judgment,  that  he  will  determine  it. 

'  With  regard  to  the  question,  whether  the  parties  are  at 
liberty  to  withdraw,  in  many  cases  it  has  been  argued  tbaC 
arbitrators  under  an  order  of  the  Court,  stand  in  the  place 

^f  the  Master ;  but  in  what  former  instance  has  it  ever  been 
contended  that  this  Court  can  make  an  order  on  them  tp 
proceed  ?  If  they  have  proceeded  and  made  their  awards 
much  controversy  has  arisen  whether  exceptions  may  be 
taken  to  the  award ;  and  on  that  subject  it  may  be  sufficient 
to  refer  to  the  case  of  Dicky.  Milligan{c);  but  an  order 
on  arbitrators  to  proceed  is  what  I  never  before  heard  of. 

(a)  Jfoorf  V.  Leake,  It  Veu  412.         (6)  JIfiftw  v.  GraiHx,  7  Eoii,  60$. 
C?) <i^ a C«  117.  586..   SlV^jfttmSff.  > 

The 
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Tbe  abort  way  would  be  for  them  to  give  notice  to  the  J8l8« 
Plaintiff  that  they  will  proceed,  unless  he  applies  to  the 
Court  to  stay  proceedings;  but  I  wish  the  arbitrators  to 
consider  what  must  be  the  state  of  the  Court,  if  whenever 
any  difficulty  arises  before  them,  they  are  to  come  here 
and  take  its  opinion. 

Motion  refused. 


Sir  MARK  WOOD,  Bart  v.  EDMUNb  GRIFFITH.  Feb. ioaum. 


B 


Y  articles  of  agreement,  dated  15th  November  If  07,  The  specific 
Michael  Hicks  Beac/h  with  the  consent  of  other  per-  SfS'SS^ 
tons   interested,   agreed  to   sell   to  Edmund  OriffUk^   for  mavbecom* 
.28,000/.,  an  estate  called  the  East  Mark  estate;  and  by  an  MuHy^^on  the 
indorsement  on  the  articles^  Mr.  Chiffii/i  declared  that  the  ^^^^*^ 
purchase  was  made  for  the  equal  benefit  of  Sir  Mark  Wood  only  i 


and  himself.    In  the  same  year  possession  was  taken  under  ^"*^e^«nn* 

"        *  ot  a  previous 

the  contract,  and  5000/.  were  paid  by  Sir  Mark  Wood^  on  agreement  be- 

acooujpt  of  the  purchase-money:  in  1799  a  farther  sum  of  ^MTmd Su^ 

2000/.  was  paid  by  him;  and  in  1800  a  lease  of  the  estate  though  the 

was  executed  by  Sir  Mark  Wood  and  GriffUk  to  George  ^th^elcto  of 

Webb  HaUj  for  a  term  of  twenty^ne  years,  at  a  rent  of  which  it  di- 

rects  the  exe- 
1170/.    On  the  24th  o(  January  1806,  Beach  and  the  other  cudon  will  af- 

vendors  filed  a  bill  in  the  Court  of  Exchequer  ^nst  Sir  foj^j5^,f[^^ 

Mark  Woodf  GriffUhy  and  HaUy  praying  the  specific  per^  decree  the 

fotmance  of  the  contract  for  the  purchase  of  the  estate ;  and  S^cou^^ 

ill  that  cause  the  Court  directed  the  usual  reference  to  the  considering  aa 

award  as  the 
Dqiuty  Remembrancer  to  inquire  whether  the  Phiintifis  decision  of 

could  make*  a  good   title.      Disputes  having  arisen  be-  j«<te«  chosen 

tween  Sir  JlfbrA  Wood  and  Griffith    concerning  the  ma-  will  not  eza-' 

nagement  of  the  estate^  and  their  respective  rights  and  ^?^  whether 

intefests  therein^  and  various  suits  having  been  instituted  able. 

by  them  agauuteach  othei)  on  tbe4th  of  jy^  180^;,  by  an 

order 
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order  made  in  a  cau^  then  depending  between  them  in  the 
Court  of  King's  Bench,'  all  matters  in  difference  between 
the  parties  were  referred  to  arbitration. 

By  his  award,  dated  the  9th  of  March  ISQ^f^  the  arbl* 
trator,  after  declaring,  among  other  things,  (bkt  a  sum  €f 
12901.  was  due  from  Mr.  GiiffUh  to  Sir  MarTc  JVood^  and 
directing  payment  thereof  on  the  IStli  ofjune  next,  unless 
it  should  have  been  previously  paid,  out  oi  GriffitVs 
share  of  <<  the' purchase-money  to  arise  by  the  sale  of  the 
said  estate  thereinafter  directed  to  be  sold,"  proceeded  in 
ihe  following  words : 

*^  I  further  declare  and  award,  that  all  the  right,  tide, 
«nd  interest  of  the  said  Sir  Mark  Wood  and  Edmund 
Griffith  in  the  said  East  Mark  estate  ought  to  be  forthwith 
sold,-  and  that  the  said  Sir  Mark  Wood  and  Edmund  Griffith 
are  to  be  equally  interested  in  and  liable  to  all  benefit 
or  loss  which  may  ultimately  arise  or  happen  from  such 
sale.  And  inasmuch  as  the  said  Michael  Hicks  Beach  and 
Henrietta  Maria  his  wife,  Richard -Messitvry  and  Joseph 
Pitt  have,  by  their  bill  filed  in  the  Court  of  Exchequer  as 
hereinbefore  mentioned,  prayed  that  in  default  of  imme- 
diate payment  by  the  said  Sir  Mark  Wood  and  Edmwid 
Griffith  of  what  should  be  found  due  to  the  said  Bichard 
Messitcr  and  Joseph  Pitt,  for  principal  and  interest  on  the 
residue  of  the  said'  sum  of  23,000/.,  th^  said  estate,  or  a 
competent  part  thereof^  might  be  immediately  sold  under 
the  decree  of  the  said  Court,  to  raise  the  amount  of  what 
should  be  found  due:  I  do  further  award  and  direct,  that 
the  said  Sir  Mark  Wood  do,  some  time  in  the  course  of  the 
first  six  days  of  Easter  term  next,  or  so  soon  afterwards  a& 
the  said  Court  shall  think  fit  to  hear  the  application,  cause 
a  motion  to  be  made,  praying  the  said  Court  to  direct  a  sale 
of  the  said  Ea$t  Mark  estate  in  one  lot,  by  public  auction, 
b^ore  the  Deputy  Remembrancer,  at  such  tim|3  as  the  said 
XTourt  shall  think  proper  under  the  droimstaocet  of  the 

case; 
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but  Ikrjth  liberty  for  the  said  Sir  Mark  Wood  and        (8iS. 
Edmund  GnffUh  respectively  to  bid  for  the  samfe  at  such     *  ■-^'  "-^ 
sale.     And  I  direct  the  said  Edmund  Griffith  to  consent  to  «-. 

tach  application ;  or,  in  case  the  said  Plaintiffs  in  the  said  ^"^"»* 
suit  shall  in  the  mean  time  apply  to  the  said  Court  to 
direct  such  sale,  I  award  and  direct  the  said  Sir  Mark  Wood 
axiA  Edmund  Griffith  respectively  to  consent  thereto;  and 
in  either  of  the  said  cases,  I  direct  them  the  said  Sir  Mark 
Wood  and  Edmund  Griffith  respectively  to  consent,  that  if 
be  shall  be  declared  the  purchaser  of  the  said  premises  at 
such  sale^  he  will  accept  such  title  thereto  as  the  said  MS" 
ckael  Hicks  Beach  and  Henrietta  Maria  Uis  wife,  Richard 
Messiter,  nnd  Joseph  Pittf  shall  be  able  to  make  thereto; 
and  that  he  shall  pay  his  purchase-money  and  complete  his 
purchase  forthwith." 

The  arbitrator  then  direct^  the  distribution  of  the  pur* 
chase-money,  in  ease  the  Court  of  Exchequer  should  order 
such  sale^ .  first  in  satisfaction  of  the  sum  due  to  the  ven« 
dors,  dien  of 'the  advances  made  by  Sir  JIfari  Woody  and 
afterwai*ds  in  equal  moieties  between  Sir  Mark  Wood  and 
GrijffUh^  and  continued  as  follows : 

V 

*<  But  in  case  the  said  Court  of  Exchequer  upon  such 
application  as  aforesaid,  shall  not  thmk  fit  to  direct  a  sale  of 
the  said  estate,  then  I  direct  that  they  the  said  Sir  Mark 
Wood  and  Edmund  Griffith  shall,  within  fourteen  days  after 
the  said  Court  shall  have  signified  such  its 'determination 
thereon,  join  in  giving  a  proper  authority  in  writing,  for 
Messrs.  Hoggart  and  Phillips  of  Broad^streetj  in  the  city  of 
ZoiuioTi,  auctioneers,  to  sell  all  the  estate^  right,  title,  and 
interest  of  them  the  said  Sir  Mark  Wood  and  Edmund 
Griffith  to  and  in  the  said  premises  by  public  auction,  within 
six  months  after  such  authority  shall  be  given,  at  which  sale 
they  the  said  Sir  Mark  Wood  and  Edmund  GriffUh  respec* 
tirely  are  to  be  at  liberty  to  be  bidders :  and  the  monies  for 
irfiich  such  estate^  riglit,  title,  and  interest  to  and  in  the  said 

premises 
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1818.  pi^oiifles  shall  be  sold  at  such  sale,  shall,  after  payment  jrf 
all  iQckJental  expences,  be  applied  in  tb^  same  maimer  .a» 
is  hereinbefore  directed  respecting  the  surplus  of  tb^  pufc?- 
chase  money  of  the  said  estate,  if  spjil^upder  the  dire<^i{aia. 
of  the  Court  of  Exchequer,  after  sjitisi^ng'ithe  pliyineilta 
which  the  said  Court  shall  direct  to  be  made  th^eout  fl$. 
aforesaid.  And  in  either  of  the  cases  aforesaid,  I  aw^cd 
and  direct  that  they  the  said  Sir  Mark  Wood  and  Edmun4 
Or jffiih  respectively  do  execute  all  proper  and  necessaiy 
Gonyeyances  of  the  sai4  premises,  and  every  part  thereof 
and  of  their  respective  rights  and  interests  in  and  to  tho 
same,  to  ^  the  purchaser  or  purchasers  thereoi^  and  do  all 
a^  pecessary  to  carry  fuch  sale  into  eflfect  But  if  in  either 
pf  the  .cases  aforesaid  it  shall  appear,  that  the  said  Michael 
Hicks  Beachy  and  Henrietta  Maria  his  wife,  Richard  MeSf* 
siter^  and  Joseph  Pittj  cannot  make  a  good  and  sufficient 
'tMe  to  the  said  premises,  or  any  part  thereof  or  if  for  any 
other  reason  the  said  contract  for  the  sale  of  the  said  estate) 
as  between  the  said  last^mentioned  parties,  and  the  said  Sir 
Mark  Wood  and  Edmund  Griffith^  cannot  be  carried  into 
execution,  then,  inasmuch  as  the  said  Michael  Hicks  Beack^ 
and  Henrietta  Maria  his  wife^  and  their  trustees,  are  not 
parties  to  this  reference,  it  does  not  appe^  to  me  that  I 
qan  make  any  specific  award  concerning  the  said  East 
Mark  estate:  But  I  award  and  direct,  that  if  upon  the 
completion  of  any  sale  of  the  said  estate^  or  of  the  interesi 
of  the  said  Sir  Mark  Wood  and  Edmund  Grijfitfi  therein, 
as  hereinbefore  directed,  or  upon  the  vacating  or  rescinding 
the  jsaid  purchase  contract,  for  want  of  a  good  title^  or 
otherwise  as  aforesaid,  the  said  Sir  Mark  Wood  shall  not  re- 
ceive from  the  net  produce  of  such  sale,  or  from  the  said 
M  H.  Beachf  or  the  ^aid  trustees,  or  out  of  the  said  Court  ^ 
of  Exchequer,  or  otherwise,  the  whole  of  the  said  sums  of 
50002.,  and  2000/.,  so  advanced  by  him  as  aforesaid,  with 
such  interest  as  aforesaid,  then  and  in  that  case' the  said 
Edmund  Griffith  shall  make  good  and  pay  to  the  said  Sir 
Mark  Wood  one  moiety  of  the  defici^cy  of  the  said  two 
'  ;  15  principal 
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prinoipal  sums  and  interest ;  and  if  in  ehher  of  the  said  fast* 
mentioned  cases,  the  suta-.or  sums  to  be  received  by  the  said 
fiSr  Mark  Wood  shall  exceed  the  said  sums  of  5000/.,  and 
20002.,  and  interest  as  aforesaid,  then  I  award  and  direct 
Aot  the  said  Edmufid  Griffith  shall  be  entitled  to  one 
moiety  of  such  excess,  and  the  said  Sir  Mark  Wood  to  the 
otber  part  thereof/' 

Within  the  first  six  days  of  Easter  term  after  the  date  of 
the  award.  Sir  Mark  Wood  accordingly,  with  the  consent  of 
Griffiihj  moved  in  the  cause  depending  in  the  Exchequer, 
dnt  a  sale  might  be  directed  of  the  East  ilfiirifc. estate;  but 
die<PlaintifiB  in  the  Exchequer  opposing  the  motion^  it  wa% 
on  the  12th  oi  February  )  81 1,  refused. 

Within  fourteen  days  after  the  refusal  of  that  applic»» 
tidn  Sr  Mark  Wood  gave  written  notice  to  Griffith  of  his 
veadiness  to  join  b  authorizing  a  sale  of  all  the  estate 
Tight,  title,  and  interest  of  himself  and  Griffith  in  the  Eas^ 
Mark  estate,  pursuant  to  the  award,  and  tendered  to  Griffith 
for  his  signature,  which  he  refused,  an  authority  to  the  aUcH 
tioneers  for  making  such  sale. 

The  bill,  filed  by  Sir  Mark  Wood,  stating  these  &ct^ 
prayed  that  Griffith  might  be  directed  specifically  to  perf«rta 
the  award  so  &r  as  relates  to  the  sale  of  all  the  estate^  righl, 
title,  and  interest  of  the  PlaintiiF  and  the.Defendant  to  add 
in  the  East  Mark  estate,  and  forthwith  to  sign  the  autho* 
'rity  before  set  forth  to  enable  the  auctioneers  to  make  such 
sale,  or  that  it  might  be  referred  to  the  Master  to  settle  a 
proper  authority  for  that  purpo^,  and  that  the  Defendant 
might  be  directed  to  sign  the  same  when  so  settled;  and 
'fliat'he  might  be  directed  to  do  all  other  necessary  acts  fiv 
peffedting  such  sale  on  his  part,  and  that  the  monies  ip 
arise  from  such  sale  might  be  applied  according  to  the  d^ 
''reetions  of  the  a^vaid. 
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The  Defendant,  by  his  answer,  insisted  that  he  was  not 
bound  to  execute  an  authority  for  the  sale  of  the  estate^  it 
being  uncertain  whether  the  vendors  could  convey  a  good 
title;  and  the  arbitrator  having  deckred  diatJn  case  of 
their  inability  so  to  do,  it  did  not  appesor  to  him  that  be 
could  make  a  specific  award  concerning  the  estate,,  and  in 
the  event  of  the  rescinding  that  contract  for  want  of  a  good 
title  or  otherwise,  having  given  directions  for  the  settlonoit 
of  the  busmess  between  the  Plaintiff  and  the  Defendant 


The  answcfr  further  represented,  that  ki  TVinity  tens 
1811^  the  Plaintiff,  by  means  of  a  partial  and  unfair  state** 
ment  of  the  award,  procured  a  writ  of  attachment  against 
the  Defendant  for  an  alleged  contempt  of  Court  in  not  giv* 
ing  an  authority  for  the  sale  of  the  estate;  when  the 
Defendant,  having  in  his  answer  to  the  interrogatories 
exhibited  to  him,  stated  that  it  did  not  appear  that  the 
Tendors  could  make  a  good  title,  he  was  reported  not  in 
contempt,  and  the  writ  of  attachment  was  quashed  i  and  the 
answer  insisted  on  those  proceedings  as  confirming  the  De- 
fendant's construction  of  the  award. 

Tie  answer  also  stated,  that  the  Defendant  had  advanced 
}arge  sums  of  money  in  the  management  and  concerns  of 
the  estate,  and  that  a  compulsory  sale  with  a  defective  titles, 
4is  required  by  the  Plaintifl^  would  be  attended  with  great 
detriment  to  him. 


The  decree  made  by  the  Master  of  the  Rolls  on  the  22d 
^i  March  1814  declared,  that  the  Defendant  was  bound  to 
perform  his  part  of  the  award,  by  joining  widi  the  Plaintiff 
in  the  sale  of  all  the  estate^  right,  title,  and  interest  of  the 
JEHaintiff  and  Defendant  to  and  in  the  East  Mark  estate; 
and  ordered,  that  the  Defendant  should  join  the  Plaintiff  in 
signing  an  authority  to  Messrs.  Hp^art  and  PiiOipSf  to 
sell  all  such  estate,  right,  titles  and  interest,  pursuant  to 
the  award  accordingly;  and  in  case  the  parties  differed 

about 
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about  the  form  of  9uch  authority,  that  it  should  be  referred  1818« 
to  the  Master  to  settle  the  same;  and  that  the  PlaintiiFand 
Defendant  should  duly  sign  such  authority  when  so  settled: 
apd  after  such  sale  should  have  been  made,  that  the  Plaintiff 
and  the  Defendant  should  respectively  execute  all  proper 
and  necessary  conveyances  of  their  respective  rights  and 
interests  in  and  to  the  EcLst  Mart  estate  to  the  purchaser  or 
purchasers  at  such  sale,  and  do  all  acts  necessary  to  carry 
such  sale  into  effect;  and  that  the  monies  for  which  the 
said  estate^  right,  title,  and  interest  should  be  sold,  after  pay- 
ment of  all  incidental  expenses,  should  be  paid  and  applied 
in  such  manner  as  is  in  the  award  directed. 

On  the  23d  of  May  1815  an  order  was  made  by  con- 
sent, for  a  reference  to  the  Master  to  settle  and  approve  a 
particular  and  conditions  Tor  the  sale  of  all  the  estate, 
right,  title,  and  interest  of  the  Plaintiff  and  Defendant  to 
and  in  the  Eas$  Mark  estate.  On  the  1 5th  of  September 
1815  the  sale  took  place,  and  Mr.  Farquhar  became  the 
purchaser  at  the  price  of  10,100/. ;  and  by  an  order  of  the 
22d  of  Jafiuaty  1816,  it  was  referred  to  the  Master  to 
approve  a  proper  conveyance.  Before  the  sale  the  De- 
fendant presented  a  petition  of  appeal  from  the  decree  at 
the  Rolls ;  and  having  been  attached  for  refusing  to  exe- 
cute the  deed  of  conveyance"  approved  by  the  Master,  he 
was  on  the  1 1th  otjufy  1817  discharged,  on  executing  the 
deed  as  an  escrow,  to  be  deposited  in  the  Master's  office^ 
and  abide  the  event  of  tlie  appeal. 

The  appeal  having  been  argued  on  a  former  day  by  Sir 
Sionud  SomSi^p  'Mx.Leachp  and  Mr.  Cookey  for  the  Plain- 
yff;  and  by  Mr.  Harij  and  Mr.  Sjprangerj  for  the  Defend- 
ant, the  Lord  Chancellor  now  gave  judgment. 


Vot.L  E  n^ 
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,1 81«.  3Ti^  Lord  Chancellor- 

Wood  Tills  case  presents  four  questions. 


V. 

Griffith. 


1st.  What  IS  the  meaning  of  the  award?  It  is  contendeil 
on  the  part  of  Sir  Mark  Wood^  that  the  Court  of  Exche- 
quer haying  refused  his  application  made  in  obedience  to . 
the  award,  for  an  order  for  the  sale  of  tlie  estate,  inasmuch 
as  that  attempt  to  dispose  of  the  estate  became  ineffectual, 
the  interest  of  himself  and  Griffith  under  the  contract, 
must  be  put  up  to  sale.  On  the  other  hand  it  is  urged, 
that  till,  by  the  report  confirmed,  it  appears  that  a  good 
title  can  be  made,  it  was  not  the  meaning  of  the  award 
that  the  equitable  interest,  which  might  be  more,  or  less,  or 
ilothing,  should  be  sold. 

•  J?d.  (A  question  to  which  I  have  given  much  consider- 
ation,) supposing  the  meaning  of  the  award  ascertained, 
and  considering  an  award  behig  founded  in  an  agreement 
^o  refer, '  as  an  agreement  of  the  parties,  of  which  the  spe- 
cific performance  may  be  enforced,  whether  the  award  may 
i^ot  be  in  its  nature  so  unreasonable,  that  a  court  of  equity 
will  lend  no  assistance  to  its  execution  ?  A  doubt  founded 
in  this  instance  on  the  circumstance  that,  according  to  the 
PIamtiff*s  construction,  the  arbitrator  orders  a  sale  before 
it  is  known  that  a  good  title  can  be  made,  and  when  the 
period  during  which  tfie  reference  of  inquiry  into  the  title 
has  been  pending,  must  depreciate  the  property. 

3d  Whether  the  award  can  be  carried  into  eflect  ?  It  is 
insisted  by  Mr.  Griffitky  that,  supposing  the  meaning  of  the 
liward  such  as  the  Plaintifi'  contends,  it  requires  the  par- 
ties to  do  acts  which  would  amount  to  champerty  or  main- 
tenance. 

4tli*  Whether  the  question  on  the  construction  of  the 
award  has  been  already  determined ;  the  Court  of  King's 

Bencli 
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Bench  having  dismissed  the  application  of  Sir  Mark  Woody.       1818. 
for  an  attachment  against  GriffUhj  on  the  report  of  its 
officer  that  Griffith  had  not  been  guilty  of  a  breach  of  the 


Wood 


V. 


award  ?  Gupfith.. 

'  On  the  decision  of  these  questions  depends  the  general 
question,  Whether,  under  the  circumstances,  the  decree  of 
the  Master  of  the  Rolls  ought  to  be  affirmed  or  reversed  ? 

<  The  decree  decIares,^  that  the  iJefendant  is  bound  to  per« 
^ntn  his  part  of  the  award,  by  joining  with  the  Plaintiff  in> 
the^e  of  all  their  estate,  right,  title,  and  interest,  to  and        •  - 
in  ^he  EaU  Mark  estate.     On  that  principle  the  decree  pro^     / 
ceeds*;  And  the  subsequent  ordering  part  is  calculated  only 
tocarry.it  into  effect,     llie, circumstances  of  the  case  &rQ 
these:  In   \^^^  the  vendors  entered  into*  a  contract  witk 
Griffith  and  Wood^  for  the  sale  *  of  the  estate,  at  the  pace 
of  2S,000/r;  in  the  same  year  possession  was-taken;  and 
the  history  of  this  pase  may,  I  think,  amount  to  a  demon- 
straliop  that  the  Court  act^  with  something  like  justice^ 
whpny  as  xa  later  times,  it  insists  that  purchasers  taking 
possession  of  the  estate  shall  not  retain  the  price.     Th^ 
purchase-money  was  not  put  into  a  neutral  state  between 
the  parties  as  perhaps,  ia  all  cases  of  possession  by  the 
purchaser  it  ought  to  be ;   but  Sir  Mark   Wood  payed 
on  account  of  the  joint  contract,  in  1797  5000/.,  and  in 
1799  2000/.,  and  in  1800  he  executed  a  lease,  by  which 
he  incurred  an  obligation  to  maintain  the  lessee  in  the  en- 
joyment of  the  estate,  for  no  less  a  term  than  twenty-one 
years.     In  1806  thQ  vendors  filed  a  bill  in  the  Exchequer 
to  compel  performance  of  the  contract ;  and  the  Defendants 
in  that  suit  putting  in  question  not  tlie  contract,  but  the  title, 
the  Court  of  Exchequer  had  only  to  refer  it  to  the  Remem- 
brancer to  inquire  whether  a  good  title  could  be  made.    It 
must, be  admitted  that  the  case  is  not  without  difficulty; 
for  the  reference  was  directed  iii  i807i'andthe  Remenw 
Jirancer  has  not  yet  ^resolved  that  single  question.    Itap- 

£  2  pears 
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1818.  pears  that  previously  to  1809,  GrijffSih  and  Wi>&d  had  un- 
fortunately engaged  with  each  other  in  various  suits  at  law 
and  in  equity,  all  which  were  referred  to  the  decision  of 
the  arbitrator,  and  decided  by  his  award.  The  questiorr 
on  the  appeal  is,  whether .  the  Master  of  the  Rolls  has 
rightly  construed  that  award  ? 

It  15  extremely  clear  that  every  award  must  be  certam 
and  final ;  but  it  has,  particularly  in  more  modem  times, 
been  considered  the  duty  of  the  Court,  in  construing  an 
In  construing  award,  to  find  fliat  it  is  certain  and  final ;  and  instead  of 
the  duty  of  leaning  to  a  construction,  which  in  effect  would  destroy 
theCoiut  to  bine-tenths  of  the  awards  made,  if  possible  to  put  one  con- 
coRscructioa  sistent  sense  on  all  the  terras.  In  considering  the  meaning 
thc^!5^*"  <>f  ^^  *^"^  relative  to  the  gfile  of  the  estate,  ft  must  be 


certain  and      recollected  that  the  business  of  the  arbitrator  was  to  settle 
******  the  difierences  between  Griffith  and   Wood:  and  that  the 

Court  of  Exchequer,  or  the  vendors,  Plaintifis  in  tiiat 
Court,  might  not  consent  to  the  sale  of  the  interest,  such 
tA  it  was,  or  that  property  so  circumstanced  might  not  meet 
'  Mth  a  buyer ;  and  that  notwithstanding  the  direction  to  sell, 
the  estate  might  thus  remain  unsold 

The  direction  fur  the  sale  of  the  right,  title,  &c.  is,  ac* 
cording  to  its  incontrovertible  meaning,  a  direction  that  all 
'the  right,  title,  and  interest  in  the  estate  (those  words  nevet 
having  been  before  used  in  the  award)  should  be  forthwith 
sold.  The  arbitrator  seems  to  have  intended  a  sate  not 
only  of  the  right,  title,  and  interest,  but  of  the  estate  itself  ' 
if  it  could  be  brought  to  sale.  The  direction  is  express 
that  Wood  and  Griffith  shall  consent  to  a  sale,  and  sliall,  if 
either  of  them  becomes  the  purchaser,  accept  such  dtle  as 
the  Plaintiffs  in  the  Exchequer  can  make.  Attendmg  to 
the  constant  language  and  practice  of  this  Court,  where 
it  is  repeatedly  held  that  a  party  has  by  his  acts  rendered 
it  impossiblefar  him  to  object  to  a  title^  and  coupling  that 
*witfa  thb  exptte  direction,  it  cannot  be  doubted  that  if  the 
'  Plaintiff 
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Pi^atiff  w  J)^Sm^t  bought  tbf  ^ate^  i^ey  trngt  t«ke 
such  title  as  could  be  made.  The  arbitratcAr  though  hf 
oould  Go^ipel  them  to  consent  to  the  sale,  yet  could  make 
no  ii9ph  -^ecti|i|l  oider  on  the  venders,  who  were  i^ot 
ftarti^  to  the  reference.  He  foresaw  that  they  migbl 
chopse  to  retain  theestate,  notwithstanding  tlie  objections  to 
the  titl^  rather  than  carry  it  to  sale  subject  to  tlie  (ieptfh 
ciation  arising  froin  those  objections.  Providing  for  tb^ 
event  of  their  withholding  their  consent,  he  says,  -thatjn 
case  tlie  Court  of  Exchequer  gfaould  not  t^iik  fit  ta 
diMQl  a.sal^  Griffiih  and  Weod shall  give  ayithority  tp  selU. 
not  the  estate,  but  all  the  right,  titl^  andinterest*  Ij^^ 
is  no  qwdification,  no  direction  that  the  sale  shall  depoid* 
on  the  Remembrancer's  repbrt  that  the  title  is  good. 

Then  comes  the  clause  on  which  so  much  diflScnlty  has 
ariaen — ^  But  if  in  either  of  the  cases  aforesaid  it  shall 
appear,  that  the  said  M.  H.  Beach^  &c.  cannot  make  a 
good  tille  &c.  it  does  not  appear  to  me  ^hat  I  can  make 
any  specific  award  concerning  the  said  East  Mark  estate." 
(a)  It  occurred  to  the  arbitrator,  that  it  nught  finally 
afqiear  dbat  a  tide  could  not  be  made  to  this  estate,  diat 
the  pofichasers  would  not  be  obliged  to  take  it,  and  tibat 
therefore  in  certain  events  which  might  happen  he  coul4. 
not  make  a  specific  award  respecting  the  estate  itself^ 
Does  Mu^  render  the  award  less  final  and  certain  with^ 
eespact  to  Griffith  and  Wood  ?  Being,  as  I  say  they  were, 
the  owners  of  the  estate  in  equity,  ihey  had  a  righti  sulg^t 
to  considerations  of  law  to  which  I  shall  presently  lidii^ert^ 
to  selLsucb  right,  title,  and  interest  as  they  b^d.  It  is 
impossible  on  a  fair  exposition  to  .conli^Dd^  thfit  the  arbi^ 
U«t9r  meant  by  this  dause  to  de^  qV  th?  priqr  clamm. 
In  the. construction  of  an  award  the  Court  ;i^  bound,  so  for 
as^e  ternis  nill  admU  to  give  to  it  si^eh  «  pie^aning  as 
shall  isnder  it  condumei  ^ftod  not  ;by  tbe  cp^sti:MC;(jon  of 

(a)  See  the  claus^  ante  p.  46. 

E  3  one 
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1818.        one  part  to  defeat  another.     That  is  my^opinion  on  the 

^■^v^*^     first  point 

Wood  .  ,  . 

Griffith.  It  is  said  that  this  opinion  clashes  with  the  judgment  of 
the  Court  of  King's  Bench ;  I  think  not ;  but  were  it 
otherwise,  if 'upon  investigation  I  become  convin<^  thai 
their  judgment  is  wrong,  I  sliould  violate  my  du^  by 
adopting  it  in  preference  to  that  which  I  think  right. 

One  difficulty  which  I  confess  I  felt,  I  shall  now  stated 
together,  with  the  grounds  on  which  I  have  at  length  ovei^ 
Principle  on     come  it.    That  a  bill  will  lie  for  the  specific  performance 
Court  decrees  ^^  ^Q  award  is  clear,  because  the  award  supposes  an  agree- 
the  specific       nient  between  the  parties,  and  contains  no  more  than  the 
of  awards.        terms  of  that  agreement  ascertained  by  a  third  person;  and 
then  the  bill  calls  only  for  a  specific  performance  of  an 
agreement  in  another  shape :  but  the  Court  has  always 
exercised  the  discretion  of  withholding  its  assistance  for  the 
performance  of  unreasonable  agreements.      I  was  much 
struck  with  the  consideration  of  this  as  an  agreement  to 
sell  an  estate  under  the  circumstances  in  which  the  arbi- 
trator has  directed  a  ^ale;  the  very  fact  that  the  title  is.  ta 
dispute  in  the  Court  of  Exchequer,  must  throw  a  -damp 
on  the  proceedings  and  depreciate  the  property. 

No  one  will  dispute  this  proposition,  that  if  a  man  offers 

to  sell  an  estate  in  fee  simple,  and  it  appears  that  he  i& 

unable  to  make  a  title  to  the  fee  simple,  he  cannot  refuse 

to  make  a  title  to  all  that  he  has.     The  purchaser  may 

insist  on  having  his  estate  such  as  it  is.     The  vendor  can* 

not  say  that  he  will  give  nothing,  because  he  is  unable  .to 

If  a  person       give  all  that  he  has  contracted  to  give.     If  a  person  poe> 

Sm^tncts  sessed  of  a  term  for  100  years,  contracts  to  sell  the  fee^  he 

to  sell  the  fee,  cannot  compel  the  purchaser  to  take^  but  the  purchaser 

coi^rthe      *^^  compel  him  to  convey,  the  term,  and  this  Court  wiU 

purchaser  to 

take,  but  the  purchaser  can  compel  him  to  convey,  the  term,  and  thb  Court  will  anrange 
the  equities  etween  the  parties. 

arrange 
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amnge  the  equities  between  the  parties.    But  the  present'       ]  818. 

agreement  is  to  be  regarded  as  an  agreement  embodied  in 

an  award ;   and  the  question  is,  what  is  the  e£Pect  of  an 

agreement  coming  into  a  court  of  equity  in  that  shape: 

and  that  question  must  be  considered  with  reference  to  the 

cases  in  which  Courts  have  determined,  that  they  will  con-. 

ibrm  to  the  opinion  of  judges  chosen  by  the  parties.     If  11)e  Couiti 

judges  so  chosen  erroneously  decide  a  question  of  law,  the  ^e  decision^ 

Court  will  abide  by  that  decision,  (a)     Upon  that  princi-  though  oro- 

ple  I  am  of  opinion  that  the  objection  of  the  unreason-  judm  chosen 

ddeness  of  this  ilward  cannot  be  sustained.  y  the,  Dartnn 

to  decide  a 
quettioD  of    • 

It  is  then  contended  that  the  performance  ofthe  award  will  1^^* 
involve  the  parties  in  the  guilt  of  champerty  and  maintenance. 
It  must  be  admitted,  that  neither  this  Court  nor  any  other 
will  enforce  an  agreement  by  ^  which,  if  carried  into  exe- 
cution^  the  parties  would  be  compelled  under  the  process  ^ 

of  a  court  of  justice,  to  do  that  which  in  the  view  of 
justice  is  criminal.  In  many  of  the  proceedings  relative 
to  this  award;  on  motions  for  rules  for  an  attachment,  and 
to  discharge  rules  &c.  this  objection  might  have  been 
oiged;  but  without  adverting  to  that  circumstance,  let  us 
now  consider  the  foundation  of  the  objection  according  to 
the  settled  practice  of  the  Court.  I  have  referred  to  a 
dasB  of  cases  in  which  this  Court  has  been  in  the  habit  of 
declaring^  that  a  party  who  contracts  for  the  purchase  of 
aa  estate  in  fee  simple,  is  entitled  to  what  the  vendor  can 
^ve»  It  is  extremely  dear  that  an  equitable  interest  under 
a  contract  of  purchase,   no^y  be  the  subject  of  sale*    A 


-  (a)  Os  the  qoestion  in  what  cases  a  mistake  in  law  vitiates  an  award, 
met  Can^Mi  ▼.  Twemhw,  I  Price,  81.  5/^  y.  Andrew$,  2  Moid,  9. 
WohUnberg  ▼.  Lageman,  6  Taunt,  tSS.  Chaee  v.  Wettmore,  13  Eoit^ 
357.  Young  V.  Walter,  9  Vet.  564.  Kent  v.  EUtob.  S  Eatt,  13.  Aimley  v. 
^cf,  Caidwett  on  Arfottration,  p.  53.  C^dng  v.  CMtg,  6  Vei.  989.  and 
the  authorities  there  cited.  On  the  effect  of  unreasonablenessy  see  Ivbm 
ir.Meieaffe,  1  Atk,$4,  and  the  caser coUected in  CbA^d? oa  Arbttr^ 
n,  p.  108, 109. 
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L818. 


An  eqaitable 
interest  under 
a  contract  of 
purchase  may 
be  the  subject 
ofsale;  the 
subcontract 
•  coDTerts  the 
original  ren- 
deeintoa 
trustee  of  his 
equitable  in- 
terest for  his 
Tendee,  who 
acquires  the 
same  rights 
which  he  had 
tothebeneBto 
to  be  deriyed 
under  the  pri* 
marv  contract. 
Such  subcon- 
tracts are  not 
within  the 
doctrine  of 
cham^er^ 
andnudnte« 


pencHi  claimiiig  under  chat  contract,  becomes  in  eqmtj  a 
trustee  for  the  persons  with  whom  he  afterwards  contracts; 
without  entering  into  any  covenants  for  that  purpose,  they 
are  obliged  to  indemnify  him  from  the  consequence  of  all 
acts  which  he  must  execute  for  their  benefit;  and  a  court 
of  equity  not  only  allows,  bu(  actually  compels,  him  to- 
permit  them  to  use  his  name^  in  all  proceedings  for  ob- 
taining the  benefit  of  thehr  contract.  Assuming  that  the. 
award  directs  the  sale  of  the  estate,  right,  title,  &c.  before 
the  determination  of  the  suit  in  the  Exchequer,  what  Js  « 
that  but  whal  happens  every  day?  If  GriffUk  and  Wooiy 
during  the  pendency  of  the  suit  in  the  Exchequer,  sold 
the  estate  to  A.  B*,  he  would  have  a  right  in  a  court 
of  equity^  to  insist,  as  purchaser  of  the  estate,  that  tfhey 
diould  convey  to  him  the  fee  simple,  or  such  tide  as  ihey 
had.  So  insisting,  he  claims  no  more  than  lliey  would  be 
entitled  to  claim,  if  they  had  not  sold  thdr  equitable  Inter-' 
est ;  having  sold,  they  become  trustees  of  that  equitiible 
interest :  their  vendee  acquires  the  same  right  which  they, 
had ;  that  is,  a  right  to  call  oh  the  original  v^idors,  indem* 
Uifying  them  against  all  costs  and  charges,  for  the  use  of 
their  names  to  enable  them  to  execute  the  subcontract,  by 
which  they  have  undertaken  to  transfer  their  benefits 
under  the  primary  contract.  If  I  were  to  suffbr  this  doc- 
trine to  be  shaken  by  any  reference  to  the  law  of  cham* 
perty  or  rafainlenance,  I  should  violate  the  established 
liahits  of  this  Court,  which  has  always  given  to  pardes 
ieiitering  into  a  subcontract,  the  benefit  which  the  T&idxM 
derived  firom  the  primary  contract* 


I  think  that  the  opinion  of  the  G>urt  of  King^s  Bench 
"was  not  against  the  contract ;  but  if  it  weres,  it  would  be  my 
duty  as  a  Judge,  with  all  respect  to  their  authority,  to  ex- 
press my  own  judgment  The  opinion  of  that  Court  on 
an  attachment,  is  in  truth  little  more  than  the  opinion  of 
their  oflicet.    It  Is  a  consolation  to  me^  that  if  I  am  wroiig 

14  ifi 
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iff  this  case,  my  error  may  be  oolrected  elsewhere;  but  I 
have  Uken  great  pains  to  b^  right. 

The  decree  must  be  a£CLrmed. 


On  this  day  Mr.  Cooke  moved,  on  the  part  of  the  Plainti£P,  March  14« 
that  the  conveyance  executed  by  the  Defendant,  might  be 
delivered  out  of  the  Master's  pffice,  to  be  executed  by  the 
Phunti£^  and  delivered  to  Farquhar^  the  purchaser. 

The  Lord  Chanceux>ii. 

The  suit  originated  iu  a  bill  filed  by  Sir  Mark  Wooi^ 
prayiAg  the  q)eeific  petformaace  of  the  award.  The  laie 
Master  of  the  Rolls  thought^  that  by  their  agroNncnt  so 
asoesfained,  the  partis  bound  themselves  to  bruig  to  sale 
their  interest  in  the  estate^  the  title  to  which  had  not  yet 
been  shown  to  be  good,  and  during  the  pendency  of  a  suit 
in  the  Esccbequer  between  them  Imd  the  vendor^,  and  ef  a 
reference  in  that  suit  to  the  o£Soer  of  the  Court  to  examine 
the  title.  He  held  that  the  parties  had  agreed,  if  the  estate 
itself  oould  not  be  sold,  to  a  sale  of  their  right,  dtle^  and 
interest;  a  species  of  property  which  must  be  carried  to 
market  surrounded  by  difficulties  and  embarrassments. 
The  purchaser  of  their  interest  in  the  contract  might  cer- 
tainly, if  a  good  title  could  not  be  made^  -compel  repajpient 
from  the  original  vaidors  of  the  sums  advanced  by  Wood^s 
and  he  would  prdbably  be  considered  as  having  a  lien  on  die 
estate  to  that  amount ;  but  it  might  be  found  that  those 
vendors  had  no  intarest  in  the  estate^  and  in  that  <»se  the 
purchaser  would  have  only  a  personal  demand  against  the 
individuals  who  received  the  mon^. 

1  repeat  that  I  proceeded  to  the  confirmation  of  this 
judgment  most  unwillingly ;  because  it  occurred  to  me  that 
it  wsis  next  to  impoteible  thilt  sttch  a&  inKMst  could  be 

sold 
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In  enforcing 
the  perform- 
ance of  an 
agreement^ 
embodied  in 
an  award,  the 
Court  pro- 
ceedbonpe- 
culiar  princi- 
ples 


sold  otherwise  than  to  the  loss  and  disadvantage  of  one, 
at  leasts  of  the  persons  who  had  entered  into  the  contraot* 
I  took  pains  to  persuade  myself  that  the  award  bad  not  the 
meaning  imputed  to  it  by  the  Master  of  the.RoUs;  but 
being  finally  of  opinion  that  such  was  its  meaning,  I  coald 
not  refuse  to  decree  the  specific  performance  of  the  award, 
considered  as  an  agreement  between  the  parties.  The  ob* 
jections  of  the  Defendant  appeared  to  me  untenable.  I 
thought  it  impossible  to  maintain,  that  the  Court,  in  en- 
fbrting  the  performance  of  an  agreement  embodied  in  an 
award,  applies  exactly  the  same  principles  as  in  the  case  of 
a  common  agreement  between  A,  and  B,  Having  sub- 
mitted to  a  judge  chosen  by  themselves,  the  parties  ^ve 
to  his  acts  ah  authority  which  the  Court  would  not  allow 
to  their  own.  If  the  ol^ecdon  that  the  acts  which  tbe( 
award  directs  amount  to  champerty  or' maintenance  caa 
be  stistdned,  I  am  satisfied  that  this  Court  has  almost 
daily  decreed  a  violation  of  the  law. 


The  order  must  be  made,  but  I  shall  give  no  costs. 


Feb.S. 


HOIJLDITCH  V.  HOULDITCH. 


/^N  the  13th  of  June  \%\By  an  order  was  made,  on  the 
^^  petition  of  the  Defendant,  for  a  reference  to  the 
Master  to  tax  the  bill  of  his  solicitor,  the  Defendant  submit- 
ting to  pay  what  should  appear  due  on  such  taxation ;  and  the 
order  directed  that  dl  proceedings  at  law  against  the  peti- 
tioner on  account  of  the  bill  should  be  stayed  until  after  the 
Master  had  made  his  report.  On  the  7th  ot  April  1817) 
before  a  report  had  been  made,  the  solicitor  died  intestate ; 

takmffor  con-  ^^^  ^^  ^^  ^^^  ^^  January  last,  his  administratrix  caused 

ttnuingthe 

taxation,  his  admimslratrix  proceedii^  at  law  agaittft  tN  client,  wat  held  not  to  have 

•— iacontcropL 

the 


After  an  order 
for  the  taxa- 
tion of  a  loU- 
citoHs  bill, 
staying  pro- 
law  tiUuiere- 
P|ort,  the  soli- 
citor having 
died  before 
a  report^  and 
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the  defendant  to  be  arrested  and  held  to  bail  for  the        1818. 
amount  of  the  bill  of  costs.     On  this  day  the  Defendant 
moved  that  the  administratrix  and  her  solicitor  might  be 
committed  for  a  contempt  Hoitiiiitch. 

Sir  Samuel  BomiUy  and  Mr«  Wakefield^  for  the  motion. 

Hie  taxation  may  proceed  without  a  firesh  order,  not- 
^viliistanding  the  death  of  the  solicitor;  the  Defendants 
tmdertaking  to  pay  the  amount  when  ascertained,  is  btndr 
ing  on  him  in  fiivour  of  the  representatives. 

Mr.  Wingfield^  against  the  motion. 

The  death  of  the  solicitor  terminated  the  prooeedu^ 
under  the  order;  nor  is  any  explanation  given  of  the  De« 
Pendant's  delay,  in  suffering  the  interval  between  the  death 
in  April  181 7}  and  the  commencement  of  the  action  at  law 
in  January^  to  elapse  without  any  attempt  to  revive  the 
order. 

The  LoBD  Chancellor. 

It  is  impossible  to  visit  this  proceeding  as  a  contempt. 

Motion  refused,  with  costs ;  the  administratrix  consenting 
to  an  order'  for  the  Master  to  proceed  on  the  taxation,  and 
the  Defendant  undertaking  to  pay  to  her  what  on  such 
taxation  shall  appear  due^  with  a  stay  of  all  proceedings  at 
Jaw.— R^.  Lib.  A.  1817,  fo-  552. 
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Ex  psrtc  GREENHOUSE. 

Onare&rence  -w^  Ncfoember  1815,  on  a  petition  presented  under  the 
underStat  ^  act  prondii^  a  aummary  remedy  in  cao^  of  abuses  of 
^''^^^'  trusta  created  for  chariteble  purposes  (a),  an  order  was 
Matter  mmr  made  directing  certain  ioquiiiBS  before  the  M^Bter,  ifi)  In 
^iTe^r*"  proceeding  on  the  reference  the  Mastcir  r^eive4  affidavits 
<i^ce.  in  evidence;  and  having  made  b^  r?poft»  #  pistUipp  wf^ 

presented  by  the  originid  pistitioners  tp  confirn^  it  an^ 
carry  it  into  execution.  A  counter  petition  was  then  pre- 
sented^  insbting  that  the  proceeding  <>f  the  l^Aster,  in  re- 
cdving  affidavits  in  evidence^  was  contrary  to  the  established 
usage  of  the  Mastei^s  office^  and  to  die  practice  of  the  Court, 
and  diat  ho  oiight  to  have  made  his  report  upon  the  evi- 
dence of  witnesses  examined  before  him,  or  before  comr 
misdoners  npon  interrogatories;  and  therefore  pitying  that* 
the  Master  might  be  directed  to  reiuw  his  report,  vbA  to 
take  the  evidence  relative  to  the  matters  referred  to  hiai  by 
interrogatories. 

Mr.  Hart  and  Mr.  PMUlimair,  iu  ^pppoit  of  tbe  ^ecpnd 
petitions 

The  Master  has  erred  in  perpistioi^  agWKt  the  prpve»t  of 
the  petitioners,  to  receive  dffid^itp.  iNo  qlf^se  ip  4^ 
statute  on  whidb  these  proceedinj^s  are  £»ufi^4ed,  jaMtborj^p^ 
such  a  departure  from  the  established  jusege,  .or  &L,^des  fj^ 
parties  from  that  right  of  cross-examination  which  could 
not  have  been  denied  to  them  under  an  information.  The 
statute  declares,  that  it  shall  be  lawful  for  the  distinguished 
persons  whom  it  enumerates,  to  hear  petitions  **  in  a  sum- 
mary way,  and  upon  affidavits  or  such  other  evidence 
as  shall  be  produced  upon  such  hearings  to  determine  the 


(a)  Stat.  59.  Geo.  3.  c.  loi.  (b)  i  Jliadd.  9S. 


same;" 
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sUme;''  but  it  conliaiiis  no  n^atian  reladve  to  the  pro*        mi^ 

deedifigsia  1^  Maflter^B  office^  and  mtrodooes  no  innowdon     ^'■'*''^' 

ia  the  practioeth^pe.    That  praelioe  ia  founded  on  the  in-  QuaSwm^, 

tioatTOTertible  principle^  that  the  purpoaes  of  justice  axe 

better  attained  by  examination  on  interrogatories  vnih  the 

appcMTtotiitf  of  crol»*eKamination,  than  by  aflMaviti,  in 

wUck  the  dipouent,  instead  of  being  sworn  to  dividge  the 

whole  truth,  swears  onfy  to  the  truth  of  what  he  statfss;  m 

statement  in  which  the  person  who  prepares  it^  is  carefhl  to 

to  insert  nothing  unfaTourable  to  his  case.    The  ineaqxs 

diency  of  a  deviation  from  that  practioe  ia  strongly . evinced 

in  the  present  instancei  by  the  loose  and  general  expressions 

in  the  affidavits  on  which  the  Master  has  founded  his  report 

On  former  occasicms  the  Court  has  held  itself  bound  to  a 

strict  construction  of  the  act  (a);  and  in  the  spirit  of  those 

decisions,  will  refuse  to  interpret  it  as  authorizing,  in  the 

absence  of  an  express  direction,  by  implication  and  infer* 

ence,  so  dangerous  an  innovation  in  the  rules  of  evidence. 

Sir  Samuel  Bamilfyy  Mr.  Bell,  and  Mr.  Heald. 

The  Masters  have  generally  understood,  that  on  refer* 
ences  in  causes,  they  may  proceed  on  affidavits  or  interroga- 
tories at  ^eir  discretion ;  but  in  this  case  the  Master  has  ^ 
no  choice;  it  is  not  competent  to  him  to  examine  on 
mterroffatories.  The  legislature  has  t:reated  a  new  tribunal, 
to  which  a  jurisdiction  is  committed  in  certain  specified 
cases ;  neither  the  court  so  constituted,  nor  the  Master. 
acting  as  its  organ,  has  any  authority  to  proceed  otherwise 
than  as  directed  by  the  act.  The  express  direction  is  ^to 
proceed  in  a  sumnitary  wsiy,  and  by  affidavit.  It  is  vain  to 
insbt  on  the  cdnvenience  of  cross-examination;  the  Court 
has  no  power  to  exhibit  interrogatories.  It  has  been  arr 
gu^  on  the  other  side  that  no  evidence  can  be  good 
ag^ainst  a  person  who  has  not  an  opportunity  of  cros»- 

(a)  Ex  psrte  ife«,  3  Km.  &  Beatnet.  ic^Bx  parte  Browfi.  Ctop.  2S5. 

'  examination ; 
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18)61  eittttrtimilion ;  but  that  argument  is  confronted  by  wholes 
^!^-  '"*'  cbsses  of  casee.  In  bankruptcy,  in  lunacy,  on  interlocutory 
OksExwoutf  . '  applications  in  courts  of  law  as  veil  as  equity,  on  motions 
to'set  aside  judgments,  and  for  delivery  of  annuity  deeds ;, 
ih  all.these  instances  evidence  is  taken  on  affidavit.  The' 
exarainatfon  of  the  party  on  interrogatories,  proceeds  on. 
very  different  principles,  from  the  examination  of  a  witneds;.- 
iind  is  only  a  mode  of  compelling  that  discovery  to  which- 
his  opponent  is  entitled.  Under  this  statute  neither  the* 
Court  nor  the  Master  has  any  authority  to  enforce  the  at-, 
tendance  of  witnesses. 

Mr.  Hart^  in  reply. 

There  is  no  ground  for  contending  that  the  legislature 
meant  to  abolish  the  ordinary  course  of  proceeding.  The 
order  under  which  we  are  now  arguing,  directs  that  the 
parties  shall  be  examined  on  interrogatories ;  on  what  prin- 
ciple can  the  Court,  retaining  tliat  power,  hold  itself  ex- 
cluded frx>m  the  regular  examination  of  witnesses  ? 

The  Master  of  the  Rolls. 

1  shall  not  finally  dispose  of  the  general  question,  but 
at  present  I  am  strongly  of  opinion  that  the  proceeding  of 
the  Master  is  right.  The  question  is  not  whether  the 
Master  has  drawn  a  correct  conclusion  from  the  evidence, 
but  whether  he  ought  to  have  received  affidavits,  or  to  have 
directed  examination  on  interrogatories?  Whether  the 
proper  mode  of  proceeding  under  the  statute,  is  by  analogy 
to  the  proceedings  in  causes  ?  The  statute  creates  a  new 
tribunal,  to  decide  in  a  summary  way,  on  petition,  by  a 
mode  of  proceeding  quite  new  in  all  its  parts.  A  petition 
presented  by  any  two  or  more  persons,  on  the  subject  of  cer- 
tain trusts,  is  to  be  heard  and  determined  on  affidavit,  or  such 
other  evidence  as  shall  be  produced.  Unquestionably  had 
the  same  points  arisen  before  the  Court,  no  objection  could 
have  beeii  made  if  th^  had  been  decided  -on  affidavits. 

lo  The 
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The  question  is,  whether  the  Master  is  to  observe  a  mode       181 S. 
of  proceeding  different  from  the  Court ?  The  act  does  not     ^    s  i*^ 
in  terms  direct  a  reference  to  the  Master ;  but  why,  when   Gaiilm^sB. 
the  case  comes  before  him,   is  he  to  be  guided  by  the 
analogy  of  a  cause,  to  which,  in  every .  other  stage,  the 
proceedings  are  not  analogous  ?  The  objection  that  difficult 
questions  are  unfit  to  be  decided  by  affidavit,  is  an  objec- 
tion to  the  act.     The  Court  clearly  may  proceed  by  affi- 
davit    Can  the  Master  originate  a  mode  of  proceeding 
different  from  that  prescribed  by  the  act  ?  Is  he,  instead  of 
applying  to  the  Court  for  direction,  himself  to  institute  a  .   [ 

new  course?  The  Master  may  properly  ask  what  power  he 
has  to  issue  a  commission.  This  is  a  summary  jurisdiction^ 
and  must  be  exercised  strictly  in  the  mode  appointed. 
Had  it  been  intended  that,  in  the  ulterior  proceedings,  a 
course  should  be  pursued  different  from  that  originally 
prescribed  to  the  Court,  would  not  the  legislature  have 
specified  that  course?  With  respect  to  analogy,  in  causes, 
you  have  the  analogy  of  proceeding  in  the  manner  con* 
tended  for  by  the  petitioners ;  on  petitions  in  bankruptcy, 
lunacy,  &c.  you  have  the  analogy  of  proceeding  by  affidavit. 
Why  on  a  petition,  is  the  Master  to  adopt  the  analogy  of 
proceedings  in  a  cause?  a  course  which  the  legislature  lays 
a»de^  and  for  which  it  substitutes  petition;  a  summary 
proceeding  by  petition  and  affidavit.  In  cases  of  petition 
it  is  the  established  practice  to  decide  difficult  questions  on 
affidavit.  The  court  might  4iK'ect  a  different  mode  of  pro« 
ceeding;  but  the  question  is,  whether  the  Master  can 
himself  institute  a  new  course?  I  cannot  say  that  the 
Master  did  wrong  in  proceeding  on  affidavit. 


On  this  day  his  Honour  said,  that  he  retained  the  opinion      jr^,  j^. 
whidi  he  had  before  expressed,  and  dismissed  the  coanter* 
petition. 
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1818. 


CARTER  V.  DEAN- 

A  oowkeeper»   FflHE  bill  in  this  case,  filed  by  one  of  the  execators  of 

all  hit  tram-        I  ^11 

actions  of  buy-  Edward  PiUb^am^  deceased,  against  his  co-executors, 

^ur^  ^^5  and  the  persons  Interested  in  the  real  estates  of  the  testator, 

taltotheoo-    stated,  that  in  consequence  of  devastavits  committed  by 

fimer^msier  ^'^  co-executors,  judgments  at  law  bad  been  obtained  by 

or  droyer,  is     the  creditors  of  the  testator  against  the  plaintiff  personally ; 

from'the  oper-  and  charging  that  the  testator  was,  at  the  time  of  his  de- 

fltbo  of  the      cease,  a  trader  within  the  meanincr  of  some  of  the  laws  in 

bankrupt  laws»  ^  .11  ,  x  -,  ^  « 

bv  Stat.  5.        force  against  bankrupts  (a),  ^prayed  an  account  of  the  per- 

Geo.  9»  C80,   ^Q3j  estate,  and  a  declaration  that  the  freehold  estate  was 

subject  to  make  good  the  deficiency  of  the  personal  estate, 

und  if  necessary,  a  sale  for  that  purpose. . 

The  testator,  at  the  time  of  his  death,  carried  on  the 
business  of  a  cowkeeper.  It  appeared  in  evidence,  that  the 
business  consisted  in  buying  and  selling  cows  and  calves, 
and  seUing  milk;  that  the  testator  bought  cows  for  the 
purpose  of  making  a  profit  by  selling  the  milk,  and  when 
^  they  became  dry  and  yielded  no  milk,  fattened  aiid  sold 
t^fsm ;  that  he  kept  a  stock  of  20  or  30  cows,  and  bought 
g^ins,  hay,  and  distillers'  wash,  as  food  for  them ;  that  he 
occupied  about  38  acres  of  meadow  land,  the  better  to 
epable  him  to  carry  on  the  business  of  a  cowkeeper, 
grazing  his  cows  thereon,  and  making  hay  for  them ;  that 
he  did  not  carry  on  the  business  of  a  farmer,  by  ploughing 
land,  and  sowing,  reaping,  and  selling  com;  that  the 
place  at  which  bis  business  was  conducted,  was  separate 
ih>m  any  other  of  his  concerns,  and  exclusively  appro- 
priated to  the  business  of  a  cowkeeper;  and  that  he.exer- 
daed  no  other  tiadp. 

(a)  By  Stat.  47  Geo.  J.  c.  74.  the  real  estates  of  traders  are  assete  for 
the  payment  of  all  their  dd)ts. 

Mr. 


CASES  IN  CHANCERY.  65 

Mr.  Hi>H  and  MK  Abertronibyy  for  the  FluOtiff.  1818. 

Mr.  Agar  and  Mr.  ParJcery  for  the  Defendants^  in  addi-  o. 

don  te  the  printed  authorities,  cited  Ex  parte  Ledyard^  from       ^s^- 
a  note  of  Mr.  MonU^ue.  (a.) 

The  Master  of  ike  RoLUk. 

In  order  to  entitle  the  Plaintiff  to  an  accxmnt  of  the  resl 
estate^  it  must  appear  that  the  testator  was  a  trader  within 
the  meaning  of  the  bankrupt  laws.     The  facts  are»  that 
the  testatcMT  was  a  cowkeeper,  occupying  38  acres  of  pasture 
land ;  that  he  purchased  large  quantities  of  cows^  and  keep* 
ing  them  while  a  profit  could  be  made  by  selling  the  milk^ 
when  they  became  unfit  for  that  purpose  btted  and  sold 
them*    I  am  clearly  of  opinion^  that  such  transactions 
amount  not  to  a  trading  within  the  meaning  of  the  bank* 
rupt  laws.    The  cases  of  MiUi  v.  Hughes  (&),  and  BoUon  ▼• 
Scfwerby  (c}i  exclusive  of  Ex  parte  Ledj^d^  decide  the 
question.    Farmers,  graziers,  and  droversi  are  expressly 
exempted  from  the  operation  of  the  bankrupt  laws  {d)\  and 
the  term  drover  denotes^  not  a  driver,  but  a  dealer  in 
droves,  of  cattle.  All  the  transactions  of  baying  and  selling 
in  which  the  testator  was  engaged,  are  referable  to  some 
one  of  these  three  characters ;  as  the  occupier  of  pasture 
land,  lie  was  a  farmer  and  grazier;  as  a  dealer  in  cattle,  a 
drover;  and  <*  a  person  cannot  be  less  exempt  from  the 
the  operation  of  the  bankrupt  laws,  because  he  is  exempted 
partly  as  a  farmer,  partly  as  a  grazier,  and  partly  as  a 
drover,  for  the  several  acts  done  by  him  in  those  reqpective 
characters."  {e) 

(a)  **  Cow-keeping»  by  grasiog  the  cowi  and  sdling  tbs  milJ^  leems  not 
to  be  a  trade.  17th  Augvaty  1800." 
(5)  tfmei^  5dS.  (c)  1  i  Etuiy  274. 

(rf)  5  ^.  2,  ^.  30.  1$  46.  ittade  perpfetnal  by  37  Geb,  3,  t,  134. 
(e)  1^  Uhl  Xmb9h^k,  11  EM,  ill. 

Vol.  L  F  The  ^ 
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The  bill  therefore^  so  far  as  it  seeks  an  account  of  the 
real  estate,  must  be  dismissed  with  costs. 


x'^^,^."^^  ,.  JONES  V.  CURRY. 

2^06.10.13.16. 

The  wiU  (at-  /fj/ILLlAM  BROWNE^  by  his  will,  dated  17th  Januaty 
lStS^fo72  ^®^^»  8*^^^  devised,  and  bequeathed  unto  Thomas 

penop  having  Ctorty  and  Edward  Drury,  and  the  suirvivor  of  them,  and 
P^w^a  Arnd  ^^^  ^®*"»  executors,  and  administrators  of  such  survivor 
conustii^  for  ever,  a  moiety  of  certain  freehold  hereditaments,  and 
estates^and  ^^  ^^  ^^^  household  furniture,  beds,  bedding,  plate,  linen, 
pardyoffaouse-  ^nd  china,  and  all  his  stock  m  trade,  money,  and  securities 
linen,  and  *  for  money,  debts,  and  all  the  residue  of  his  real  and  per- 
inH^aJft  of '""  ^"^^  ®**^^  *°^  efiects,  upon  trust  to  permit  Isabella 
**  all  mv  estates  Common^  the  wife  of  Robert  Common^  to  have  the  free  use 
^atewSrer*^  and  enjoyment  of  his  household  furniture^  beds,  beddbj^ 
deBomina-  plate,  linen,  and  china,  during  her  life ;  and  after  her  de- 
•'*  my  housed  cease,  upon  trust  to  divide  and  distribute  the  same  house- 
hold furniture,  hold  furniture,  beds,  bedding,  plate,  linen,  china,  or  the 
plate,"  is  not  monies  arising  from  the  sale  thereof  in  case  the  same 
*f  tfT^"''**'^  should  be  sold,  unto  and  equally  among  the  issue,  child. 
Parol  evidence  or  children  of  Isabella  Common^  and  to  the  issue,  child,  or 

is  notadmis.     children  of  such  of  them  as  should  be  then  dead,  and  in 

6tole  to  snow 

theinadequacy  default  of  any  such  issue^  child,  or  children,  or  in  case  of 

«tetc?fthr^  any  such  issue,  chUd,  or  children,  who  should  die  before 
testatrix  to       attaining  the  age  of  21  years,  without  leaving  lawful  issue 

jS?of  Uie""  ^'^^  *®^^^  ^^^'^  ^^*^  *«^»  *°^  ^  ^^'°K  «^  ^he  death  of 
will;  but  with  Isabella  Common^  then  the  testator  directed  that  his  said 

^t^  pan?  household  furniture^  beds,  beddings  plate,  linen,  and  china, 

evidence  should  go  unto  such  person  or  persons  to  whom  IsaMla 

missible^r  Common  should,  by  her  last  will  and  testament,  notwith- 

that  purpose,  standing  her  coverture,  give  and  bequeath  the  same;  and 

to  pass  realty  the  testator  farther  directed  his  trustees  to*  sell  and. dispose 

the  t^  ^°      ^^  ^^^  ^^^^  ^  ^^^^^  ^^  8f ^  ^  ^^  ^^^  outstanding  esUte 

and 
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and  e&cts,  and  place  out  the  monies  arising  therefirom  ^  1818. 
upon  goveniQient  or  real  fiecurities,  and  to  pay  all  the 
rents,  interest,  dividends,  and  proceeds  of  his  said  freehold 
premises,  and  of  the  residue  of  all  his  perscmal  estate  and 
eflfects  whatsoever,  unto  Isabella  Common  fov  hev  life,  and 
after  her  decease,  to  convey,  assign,  transfer,  8cc.  all  his 
said  freehold  premises,  and  all  the  residue  of  his  personal 
estate,  unto  and  equally  among  all  and  every  her  issue, 
diild,  or  children,  and  to  the  issuer  cUld,  or  children  of 
shich  of  them  as  should  be  then  dead,  at  their  respective  age 
or  ages  of  21  years ;  and  in  de&ult  of  any  such  issue^  child^ 
or  chQdren,  or  in  case  of  any  such  issuer  child,  or  children9 
who  should  all  die  before  attaining  the  age  of  21  yearsi 
widioiit  leaving  lawful  issue  who  should  attain  that  age, 
and  be  living  at  the  decease  of  Isabella  Commanj  then  he 
directed  that  his  said  freehold  premises,  and  all  the  .said 
residue  of  his  real  and  personal  estate  and  effects  whatso- 
ever, should  go  unto  such  person  or  persons  to  whom  she 
should,  by  her  last  will  and  testamait,  notwithstanding  her 
coverture,  ^ve,  devise,  and  b^ueath  the  same. 

mUiam  Brame  died  on  the  27th  oi  Aprils  1811,  in  the 
life  oihabetta  Common^  who  having  survived  he£  httsba«d». 
died  on  the  5th  of  March  1815^  without  issuer  Her  wjll, 
dated  the  25th  oi  September  1812,  executed  and  attested  so 
as  to  pass  real  estates,  was  in  the  following  words :  <<  I  give 
and  bequeath  unto  my  father  and  mother,  Thomas  and 
Amii  all  my  estate  and  effects  of  whatsoever  denomination, 
excq>t  the  sum  of  IQLper  annum  unto* my  sister  JIfayy  until 
she  marries,  with  half  of  my  trinkets  and  clothes,  the  other 
half  unto  my  sister  Ann  Pearson^  with  the  sum  of  1002.^  to 
be  paid  six  months  after  my  decease^  and  the  same  sum 
unto  my  sister  Mary  after  her  marriage;  but  in  case  she 
should  not  marry,  the  lOU  per  annum  to  be  r^[ularly  paid 
every  half  year:  at  the  decease  of  my  &ther  and  mother^ 
the  prqierty  to  be  equally  divided  between  my  brothers  and 
sisters,  abare  and  share  alike:  and  in  c^ne  Ann  Pearu39k 

F  2  dies 
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1S18.  dies  before  she  receiTes  her  I^cy,  the  sum  to  be  the  pro- 
perty  of  Thamasj  son  of  Thomas  and  Ann  Pearson  ;  lUce* 
wise  my  household  fumitare,  with  linen  and  plate,  to  be 
equally  divided  between  Ann  and  Maty,  my  sistars;  an 
inrentory  to  be  taken  as  soon  as  my  decease,  and  net  to  * 
be  divided  until  the  decease  of  my  father  and  mother.  I. 
give  and  bequeath  the  sum  of  502.  unto  John  Common^  smi 
of  Robert  Common  deceased,  to  be  paid  when  he  shall 
arrive  at  the  age  of  21  years;  but  if  he  dies  before  that 
time,  it  must  sink  into  the  residue  of  my  estate  and  cSMmJ* 
The  will  concluded  with  a  bequest  of  a  gold  ring  to  be 
pttrchased. 

The  bUI,  filed  by  the  father  and  mother,  and  brothers 
and  sisters  of  Isabdla  Common^  stated,  that  exclusively 
of  a  mortgage  debt  of  100/.,  and  of  a  sum  of  100/.  due  from 
the  Plaintiff  'I%7mas  Jones^  which  she  considered  as  lost, 
babella  Common  was  not,  at  the  time  of  making  her  will, 
or  at  her  death,  possessed  of  or  entitled  to  any  household 
furniture^  plate,  linen,  or  china^  or  Miy  real  or  personal 
estate  whatsoever,  which  had  not  belonged  to  the  testator, 
fUlliam  Browne,  or  come  to  her  possession  under  or  by 
virtue  of  his  will :  and  insisting  that  Jsabetta  Common  had 
an  absolute  interest  in  the  case  of  her  dying  without  issa^ 
in  the  real  and  personal  estates  of  WilUam  Broome^  or  at 
least  that  his  real  and  personal  estates,  subjected  to  her 
disposal  and  appointment,  were  well  appointed  and  dis^ 
posed  by  her  will,  prayed  a  declaration  to  that  efiect,  and 
a  conveyance  and  account* 

By  the  parol  evidence  oflfered  on  the  part  of  the  Plaus* 
tiA  it  appeared,  that  the  household  furniture^  plate^  and 
llnesi  of  the  testator  Brevone,  instead  o(  being  sold  on  kit 
death>  were  removed  to  the  residence  oiJsabeUa  Cotnmom^ 
and  possessed  by  her  during  her  life;  that  her  knsband 
died  insolvent  and  that  she  had  no  p#oper^  hofood 
Mat  she  derived  imder  the  will  of  Browne^  eaoefft  the 
*  to  •  sums 
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nuns  mentioiied  in  the  bill,  and  three  sets  of  window  car-        1818. 
tain*. 

Mr.  Tramer  and  Mr.  Maihews^  for  the  Plaintiflfs,  having 
declined  to  argue  the  point  made  by  the  bill,  that  Isabella 
Common  todc  an  absolute  interest  under  the  will  of  Btmonef 
and  admitting  that  she  took  only  an  interest  for  life  with  a 
power  of  disposition,  contended  that  her  will  was  a  valid 
execution  of  the  power.  It  has  long  been  settled  that  an 
express  reference  to  the  power  is  not  necessary.  Probert  v. 
Morgan  (a),  AndreiDs  v.  Emmot  (&),  Bennet  v.  Aburrc^.  {c) 
Any  instrument,  (having  the  prescribed  formalities,)  by 
which  the  party  intended  to  execute  the  power,  of  what- 
ever nature,  or  in  whatever  terms  expressed,  will  amount  to 
a  valid  execution.  The  only  question  is,  whether  it  contains 
evidence  of  that  intention.  In  the  case  of  Bennett  v.  AbuT" 
raw  (d)y  the  late  Master  of  the  Rolls  says,  '*  This  is  always 
a  question  of  intention,  whether  the  party  meant  to  execute 
the  power  or  not.  Formerly  it  was  sometimes  required^ 
that  there  should  be  an  express  reference  to  the  power. 
But  that  is  not  necessary  now.  The  intention  may  be 
collected  from  other  circumstances ;  as  that  the  will  includes 
something  the  party  had  not  otherwise  than  under  the  power 
of  appointment ;  that  a  part  of  the  will  would  be  wholly  in- 
operative^ unless  applied  to  the  power."  That  is  the  doctrine 
which  must  decide  this  case.  The  testatrix  had  no  personal 
property  sufficient  to  satisfy  the  purposes  of  her  will; 
having  no  more  than  the  sum  of  100/.,  she  bequeaths  two 
sums  of  that  amount,,  and  an  annuity  of  10/. ;  having  no 
household  furniture,  plate,  or  linen,  she  makes  a  general 
bequest  of  all  her  property  of  those  descriptions;  her  will 
therefore,  unless  considered  as  an  execution  of  the  power, 

(a)  1  AH.  440.    But  see  tha  cose  ftated  from  the  Regiiter^  Book« 
Sugden  on  Power*,  p.  88 S. 
(A)  t  Sro.  C.  C  SS7.  (e)  8  Vet.  «1«.  (d)  8  Vet.  «!«• 

F  3  remains 
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1818.  remainK  inoperative.  The  attestation  of  her  will  by  three 
witnesses,  is  a  demonstration  that  she  designed  it  as  an 
execution  of  the  power.  No  motive  can  be  assigned  for 
that  form  of  attestation,  but  an  intention  to  pass. real 
estate;  and  ^e  could  pass  none  except  by  virtue  of  her 
power.  That  cincumstance  brings  this  case  within  the  au- 
thority of  Standen  v.  Standen  (a),  sanctioned  by  Bradfyy. 
West^.{b)  That  the  words  of  the  will,  «  all  my  esUte 
and  effects,"  are  sufficient  to  pass  the  absolute  interest 
in  real  property,  is  too  clear  for  argument.  Barnes  ▼• 
^Patch  (c).  Doe  v.  Langlands.  {d) 

Mr.  Hart  and  Mr.  Parker^  for  the  Defendants. 

Admitting  that  a  direct  reference  to  the  power  is  no 
longer  required,  at  least  the  intention  to  execute  the  power 
must  appear  "by  necessary  implication  on  the  face  of  the 
instrument,  which  must  be  incapable  of  rational  exptanax* 
tion,  except  as  an  exercise  of  the  power.  The  question  in 
this  case  is  not  whether  the  testatrix  intended  to  execute 
the  power,  but  whether,  on  the  face  of  the  will,  she  has 
given  sufficient  evidence  of  that  intention?  The  Court 
cannot  receive  as  evidence  the  circumstances  of  her  per- 
gonal estate.  A  will  of  personalty  is  ambulatory  during 
the  life  of  lihe  testator,  and  speaks  not  from  the  date,  but 
from  the  death.  The  Inadequacy  of  a  testatoi^s  personal 
property  at  the  date  of  the  will,  to  satisfy  the  bequests 
which  it  contains,  affords  no  proof  of  an  intention  to  dis- 
pose of  a  fund  over  which  he  possesses  a  power,  because 
he  may  calculate  on  an  accession  of  fortune ;  nor  can  a  like 
inadequacy  at  the  death,  when  the  wQl  operates,  be  evi- 
dence of  his  intendon  at  the  antecedent  period  of  its  date. 
To  that  fiu^t  therefore  the  Court  cannot  advert.    Nannock 

(a)  S  Fes.  jau.  S8%  afEurmed  on  appeal,  Standen  v.  Macnab^  6  J9n>. 
P^C.hy  Tand.l95. 
(iby  13  Kev.  455.        (c)  8  Vn,  €04.        (d)  14  JSost,  370. 

V.  Horlotty 
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Vi.  Hmm  {a\  Jones  v.  Thicker.  (&)  llie  will  contains  no-  1818. 
thing  which  evinces  a-  design-  to-  exercise  the  power.  The 
wolds' may  be  sufficient  to  pass  realty*  but  do  not  neoes- 
aftrily  denote  that  intention ;  nor  can  it  be  collected  from  the 
form  of  attestations  Doe  v.  Bona^  (c)  The  will  not  only 
contains  no  reference  to  the  power,  but  is  in  terms  ex- 
presriy  confined  to  the  property  of  the  testatrix. 


The  Master  of  the  Roll&  Feb.  i^. 

The  first  point  originally  made  by  the  Pldntifis  in  this 
case^  that  Isabella  Common^  under  the  will  of  Braoone^  took 
an  absolute  estate  in  the  event  of  her  dying  without  issue, 
has  been  very  properly  abandoned.  It  is  clear  that  she  took 
oijy  an  interest  for  her  life  with  a  power  of  disposition. 
The  Plaintiffi'  case  is  therefore  reduced  to  die  second 
pointy  that  her  will  is  a  valid  execution  of  the  power. 

The  first  question  is,  whether  Ihe  Court  can  collect^  on 
the'fiice  of  the  will,  so  far  as  respects  personalty,  an  inten- 
tion in  the  testatrix  to  pass  this  property ;  I  say  on  the  fiice 
t>f  the  will,  because  it  is  now  clear  that  the  Court  cannot 
look  beyond  the  will.  Whatever  is  the  inadequacy  of  a 
testator^s  property  to  satisfy  the  terms  of  the  will,  and 
whatever  may  be  the  conviction  of  the  Court  of  his  inten- 
tion to  execute  the  power,  the  state  of  his  personalty,  at 
at  the  time  of  the  will  or  of  the  death,  cannot  be  ex- 
amined for  the  purpose  of  collecting  evidence  of  his  inten- 
'tion.  In  Jones  v.  Tucker^  as  strong  a  case  as  can  be  stated, 
the  testatrix  had  given  the  precise  sum  of  1 00/.,  of  which  she 
was  empowered  to  dispose^  having,  as  was  alleged,  no  other 
fund  to  satisfy  that  bequest ;  yet  the  Master  of  the  Rolls, 
^although  he  declared  his  private  opinion  that  she  designed 
*to  dispose  of  the  fund,  which  was  the  subject  of  her  power, 

Ua)  7  Fef.  J91.    (&)  S  Mer.S35.    (c)  7.2Wtf.  77.  &  C.   12  Marih.  397. 

F  4  refused 


72 


CASES  IN  CHANCERY. 


1818. 


refused  aii  inquiry  into  tiie  ciKumQtaBoe^  of  ber  peraonal 
estate^  In  tbe  present  owe*  so  far  as  resp^ets  peryoQfil  pro- 
perty, it  is  dear  that  nothing  w  the  ft/qe  of  the  wiU  de- 
notes an  intent  to  dispose  of  this  fond.  The  will  pnrporta 
to  pass  the.  property  of  the  teatatriac,  in  terms  appropriate 
for  that  purpose ;  without  referenqe  tqf  the  power»  PJr  to 
any  thing  whjch  is  the  subject  of  it.  On  thia  intfrmnent 
the  judgment  of  the  Court  must  be  founded ;  nor  can  I, 
consistently  with  the  principles  to  which  I  have  adverted, 
receive  the  evidence  that  has  been  offered  of  the  insuf- 
ficiency of  the  testatrix's  personal  property  to  satisfy  the 
purpose  pffewrvUl* 


The  only  renuuiBjag  qu^tion  (and  but  for  that  tb^  case 
would  hardly  be  open  to  argument)  |8^  whether  §o  iiq:  as 
the  real  qstate  is  concemcidf  an  intjentiop.  to  e:i:erci6e  her 
power  €m  be  ooll^ted  froin  the  wiU,  anid  ffoi^  the.  e|:- 
trinsic  evidence,  to  which  on  t^ie  subject  q(  realty  tbe 
Court  is  permitted  to  resort  On  that  point  there  is  a 
shade  of  novelty  in  this  ca^j  bu^  nptwithstwdijQig  an 
anxiety  to  ^iq)port  the  will,  I  should  not  feel  JMstiQ^  \^ 
prc^oii^ncing  a  judicial  opinion  that  the  tesWvii^  dwglMd 
to  P4SS  this  real  property.  The  ca^  of  SUtnim  v<i  Simdm 
ha9  established  that  with  regard  to  r^al  ^fitat)?)  tb^  O^tt 
may  gamine  whether  the  circumstawei  of  the  t^vtator'p 
property  are  such  as  to  give  effect  to  the  wiU ;  and  if  tbis 
will  had  contaii^ed  an  unegyivocal  devise  of  realty,  the 
Courts  under  the  authority  of  that  deci^on,  must,  in  pr- 
jder  to  give  operation  to  an  instnuneacitt  which  wpuld  Ptber- 
wise  be  imperative,  have  resorted  to  the  fund  tha  subject 
of  the  pow^.  But  tbis  will  cpntj^jn^  qp  wordf  which  will 
be  without  operaticm  unless  referred  to  the  power*  On  the 
contrary,  the  testatrix  us^^  terms  of  g^eralilyy  <<  all  my 
estate  and  effect^  of  whatever  denamination."  That  clause 
would  embrace  all  her  re»I  and  pervpnal  propi^rty,  bi^t 
would  it  go  beyond  that  ?  Can  it  extend  to  what  is  not  the 
property  of  the  testatrix  ?  The  words  are  not  a  speoific 

description 
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description  of  any  estate,  or  of  any  species  of  interest;  but  1818. 
adapted  to  comprehend  every  thing  which  was,  and  to  exclude 
every  thing  which  was  noty  a  part  of  her  property.  In  or- 
der to  apply  th^m  to  property  not  her's,  we  mu$t  reject  the 
pronoun  **  my,"  and  say,  that  by  the  phrase,  my  estate 
and  efiects,  she  meant  to  giv^  what  waa  not  her  own;  tl^t 
would  be  not  to  construe,  I^ut  to  contradict  the  wo?ds  of 
thQwill.  The  distillation,  notwithstanding  some  expresr 
sipns  of  Lord  ftosslyn  in  Standen  v.  Standpif  being  now 
established  between  property  and  power,  these  words,  con-* 
tajning  no  direct  reference  to  any  particular  fund,  nothix^ 
in  description  to  enable  the  Court  to  collect  her  intention 
tQ  exercise  her  power,  are  not  sufficient  to  designate  with 
due  Q^rtainty,  property  not  her  own,  but  of  which  ^he 
W9S  empowered  to  dispose.  Though  she  had  no  real  estate 
she  might  have  personal  property  of  various  description?^ 
and  the  terms  would  be  satisfied  by  passing  that, 

I  am  bound  therefore  by  the.  doctrine  of  the  Courti  to 
consider  the  will  of  Isabella  Common  as  confined  to  her  pro- 
perty, and  not  comprehending  the  fund  over  which  9hQ  had 
a  power. 

Bill  dismissed,  without  costs  cKcept  as  against  the 
trustees. 
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Jim.  i«.M»  t>AVIS  V.  The  Duke  of  MARLBOROUGH. 

The  esttitef  "D  Y  letters  patent  of  the  5th  of  May  1 705,  Queen  Anfie 
5  Jim,  Ls.      "^  having  been  enabled  by  stat  3  and  4  Anne,  c.6.)  granted 

fbt  pmetu-      the  honour  and  manor  of  Woodstock,  and  the  hundred  of 

cftiDg  the  ine> 

mocy  of  the      Woottonj  to'  John  Duke  of  Marlborough,  his  heirs  and  as* 

pSorSlt    ^^  ^^^  ^^^^     By  ^^^  ^  ^^^^  ^  ^-^  (entitled  «  an  act 

the  Duke  of     for  the  settling  of  the  honours  and  diirnities  of  John  Duke 

tjt        1*   ** 

ed tothe  ^^  Marlborough  upon  his  posterity,  and  annexing  the  ho- 

then  Duke  nour  and  manor  of  Woodstock,  and  house  of  Blenheim,  to 
mainder  to  S.  89  &Iong  with  the  said  honours,'^)  for  perpetuating  the  me- 
toDuchcMfor  mory  of  the  great  actions  performed  by  the  Duke^  after 
der'tothe  enacting  that  the  titles  and  dignities  which  had  been 
A?b5y  If  ^  granted  t6  him  and  the  heirs  male  of  his  body,  should  on 
the  Ddke,  fiulure  of  issue  male,  be  vested  in  his  daughters  successively, 
iiUimd ^ciy  ^^  ^  course  of  devolution  therein  particularly  described,  it 
his  dimghten,  was  enacted,  to  the  intent  that  the  honour,  manoi^,  and 
ner  81  the  titles  P^^^  ^^,  Woodcock,  aiid  the  house  then  erecting  there 
jreth^^be.  called  Blenheim,  and  the  hundred  of  Wootton,  should  al- 
io order  that    ^sys  go  along  and  be  enjoyed  with  the  titles  and  dignities 

they  may  al-     aJForesaid,    that  the  Duke  should  be  seized  of   the  said 

ways ''go  along 

and  be  enjoyed  honour,  manor,  &c.,  for  life;  and  that  after  his  decease 

MddkniSa^'  the  same  should  remain  to  Sarah  his  Duchess  for  life ;  and 

with  a  proYiso  after  her  decease  to  the  heirs  male  of  the  body  of  the 

^^^g^^^to     ^uke;  and  for  default  of  such  issue  to  all  and  every  the 

the  prejudioe    daughters  of  the  Duke,  in  such  manner  as  the  titles  were 

in  remainder, 

are  not  inalienable^  and  the  rents  andprofits  may  be  eflbctoally  aliened  by  the  person 
in  possession,  as  against  himself.  Iiie  pension  jpwited  by  stat.  5  Jim.  c  4.,  "  for 
the  more  honourable  support  of  the  difmties*'  of  the  Duke  of  3f.,  and  his  pos- 
terity, payable  out  of  the  revenues  of  ttie  Post-Offioe»  to  such  person  severally  and 
successively  to  whom  the  same  should  come  by  virtue  of  that  act,  with  a  pro- 
viso that  the  acquittance  of  eveiy  such  person  should  be  a  suffident  dischaige,  is 


A  motion  for  a  receiver  theref<»re^  by  an  annuitant,  to  secure  whose  annuity  the 
Duke  had  ezecnted  an  indenture  for  eooveying  the  estates  and  the  pennon  to  a  trus* 
tee«  wasg;nuBtedastotheeftateSy  and  refused  as  to  the  pension.     > 

II  therein- 
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Ih^ein-befbrelfinited.  By  the  fourth,  section  of  the  act,  a  >B18. 
power  of  leasing  was  giyen  to  the  then  Duke  and  j\\'^ 
Duchess;    and  the  fifth  section  contained  the  following  v. 

proviso :  «  That  neither  the  said  Duke  of  Marlborough,  or  SlS^l^. 
the  heirs  male  of  his  body^  nor  any  of  his  daughters^  or 
the  heirs' male  of  their  bodies,  or  any  other  person  to  whcHn 
the  premises  shall  come  or  descend  by  virtue  of  the  limita- 
tions aforesaid,  shall  have  any  power  by  fine  or  recovery^ 
or  any  other  act,  assurance^  or  conveyance  in  the  law,  to 
binder,  bar,  or  disinherit  any  the  person  or  persons  to 
or  upon  whom  the  said  manors,  house,  lands,  tenements, 
hereditaments,  or  premises,  are  hereby  vested  or  limited, 
firom  holding  or  enjoying  the  same^  according  to  the  limit- 
ations before  in  this  act  mentioned,  other  Aan  and  ex- 
cept such  leases  as  the  said  Duke  and  Duchess  may 
mak^  by  virtue  of  the  powers  herein-before  mentioned, 
and  such  other  leases  as  tenants  in  tail  may  and  are 
enabled  to  make,  by  virtue  of  the  statute  made  in  the  two- 
and-thirtieth  year  of  the  reign  of  King  Henry  the  Eighth, 
and  grants  of  lands  or  tenements  held  by  copy  of  Court 
Bdl,  according  to  the  customs  of  the  respective  manors 
aforesaid;  but  all  such  fines,  recoveries,  act,  assurances, 
and  conveyances,  other  than  such  leases  and  grants  by  copy 
asaforeftud,  shall  b^  ai|d  are  hereby  declared  and  enacted 
to  be  void.** 

By  Stat  SJnnef  c  4»  (entitled,  '<  an  act  for  settling  upon 
Join  Duke  of  MarlbohmgJh  and  his  posterity,  a  pension  of 
50001.  per  annum,  for  the  more  honourable  support  of  their 
dignities,  in  like  manner  as  his  honours  and  dignities,  and 
the  honour  and  manor  of  Wooddoek,  and  house  of 
Blenhei$n,  are  already  limited  and  settled,")  reciting  among 
other  things  the  preceding  statute,  and  the  wish  of  the 
House  of  Commons  to  make  some  provision  for  the  more 
honourable  support  of.  the  Duke's  dignities  in  his  poste- 
rity, a  pension  of  50002.  (issuing  out  of  the  revenues  of  the 
Post  Office)  was  granted  to  the  Duke  for  life,  and  after  his 
decease  to  Sarah,  his  Dndiess,  for  life,  and  after  her  de- 
ceit 


i 
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1318.       eeaMto  such  penoof  severally  and  suceenii^ly  to  whom,  and 
^-^  iQ  sueh  manner  as,  the  titlei  honours,  and  digmtics)  ard  by 

9.  Ae  preceding  act  limited.    After  dtrectmg  that  the  an- 

H^S^L^noA  ™^'y  should  be  paid  by  the  post-masters,  &c  to  JMn 
Duke  of  Marlbarengh,  and  <<  to  all  others  severally  and 
•  sBOcessiTely  to  whom  the  same  should,  after  the  decease  of 
the  said  Duke,  come,  descend,  remain,  or  belong  by  virtue 
of  this  act  ;**  and  that  the  acquittances  of  the  Duke^  and  of 
every  such  other  person,  should  be  a  sufficient  discharge 
the  act  contains  a  proviso,  <*  that  neither  the  said  Duke  of 
Martb&rougkf  or  any  person  to  whom  the  said  annuity  or 
yearly  pension  of  5000/.  hereby  enacted  to  be  paid  as 
aforesaid,  shall  come^  descend,  remain,  or  belong,  by 
virtue  of  the  limitations  aforesaid,  shall  have  power  by  an^ 
act,  assurance,  or  conveyance  in  the  law  whatsoever,  to 
hinder,  bar,  or  disinherit  any  the  person  or  persons,  to 
whom  the  said  annuity  or  yearly  pension  is,  by  virtue  of 
tills  act,  limited  or  appointed  to  come,  descend,  or  remain, 
from  holdings  enjoying,  receiving,  or  taking  the  same,  bo* 
cording  to  the  limitations  thereof  made  by  this  ac^  but 
that  every  sudi  act,  assurance,  or  convej^anice  shall  b^  and 
is  iiereby  declared  and  enacted  to  be^  void/' 

The  bill  stated,  that  by  indentuve  of  the  2l8t  of  Mmtk 
181  If  George  Duke  of  Marlborough^  then  Marquia-  of 
Blandford^  in  consideration  of  the  sum  of  999/.,  granted  4x^ 
the  Plaintiff  an  aimuity  of  1S5JL  for  the  tem  cf  IM  years, 
if  the  Duke  shooki  so  long  live^  and  fbr  secuving  pajrment 
of  the  annuity,  conveyed  to  a  trustee  the  muiops  and  here* 
^  ditaments  comprised  in  the  act  cX  Jbmeif  and  thepensioa  of 
5000/.  per  anntan^  fmr  a  term  of  500  years,  to  commenot  from 
the  death  of  the  then  Duke  of  isfar/AonrngA,  together  with 
certain  other  estates  for  1^  residue  of  the  respective  terms 
to  which  the  Duke  was  entitled  therein,  (subject  to  certain 
annuities)  upon  trust  among  other  things,  if  the  annuiCy 
shouM  be  in  arrear  50  day%  by  the  rents  and  prote  of  the 
estates^  or  by  feHing  timber,  or  by  sale  of  underwood  or 
^  ixtures 
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flcUures  on  the  premisefly  to  raise  sums  for  payment  of 

tke  arrears,  with  power  of  sale  if  the  annuity  should  be  in 

anrear  for  three  months ;  and,  by  the  same  indenture,  the 

Duke  assigned  the  pennon  of  5000/.  (from  the  decease  of  the  y^^^^J 

then  Duke)  to  the  same  trustee,  upon  trust  to  secure  (he 

Haintiff's  annuity;  and  nominated  the  trustee  his  attorney 

to  demand  and  receive  the  pension;  and  the  Duke  and  the 

trustee  appointed  Robert  Withy  their  receiver  of  the  rents 

and  profits  of  the  premises  conveyed,  with  a  proviso  that 

Wit^  should  not  act  unless  the  annuity  should  be  in  arrear 

for  six  months. 

After  farther  stating  the  death  of  the  late  Duke  of  Marl- 
lormigh  on  the  SOtfi  of  Jbnttayjr  16i7f  and  that  the  annuity 
had  been  unpaid  and  in  arrear  since  the  2l8t  o( September 
1815,  the  bill  charged  that  the  Duke  o(  Marlborough  had 
confinaed  judgments  to  divers  persona,  alleged  to  be  cre- 
ditors of  the  Dttket  for  divers  sums,  whose  names,  and  the 
par^Man  of  whose  demands,  the  Plaintiff  was  unable  tp 
set  forth,  but  whom  he  believed  not  to  be  boni  fide  creditors 
of  die  Duke^  aad  that  th^  had  sued  out  and  executed  writs 
of  d^t  against  the  hereditaments,  estates,  and  premi^ 
comprized  in  the  indenture  <tf  the  21st  of  March  181],  and 
were  then  in  possession  of  the  said  estates,  and  that  by 
reaMD  of  the  prior  incumbrances  aflfeeting  the  said  estates, 
and  particulariy  of  a  term  of  500  years  created  by  an  in- 
deB^ore  of  the  l^Xhoi  March  ISII,  to  secure  an  annuity  of 
155/.  granted  by  the  Duke  to  one  Philips^  the  Plaintiff  was 
deprived  of  his  legal  remedies  against  the  same. 

The  bill  prayed  an  account  of  the  arrears  of  die  Plain- 
tiff's annuity^  and  payment  (according  to  its  priority)  of 
the  amounty  tagr  sale  or  mortgage  of  the  premiaee  oooaqpriaed 
in  the  indentnre  of  2l8t  Marth  181),  a  provision  for  the 
security  <ff  the  future  payments,  and  the  appointm^t  Of  a 
wriver  of  the  seot^  and  profits  of  the  estates,  and  ef  the 
pension  of  5000/. 

On 
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On  this  day  Mn  HaH  and  Mr.  Seton^  for  the  Plafaitifl^ 
moved  that  it  in%ht  be  referred  to  the  Master  to  approve  a 
t.  proper  person  to  be  the  receiver  of  the  rents  and  profits  of 

^^MuoH^  Blenheim  House  mA  Woodstock  Parky  and  of  the  pension. 
Jim.  15.      of  50002.  |W  annum. 

•  Sir  Samuel  BomUbf^  Mr.  BeUj  and  Mr.  Hampson^  against 
the  motion. 

An  order  for  a  receiver  cannot  be  granted  in  the  absence 
of  judgment  creditors  who  are  in  possession  of  the  estates 
under  writs  of  elegit.  Before  the  Court  will  entertain  the 
application,  they  must  be  made  parties  to  the  suit.  But  in- 
dependently on  this  prdiminary  difficulty,  an  insuperable 
objection  arises  from  the  nature  of  the  property. 

The  pension  payable  out  of  the  revenues  of  the  Post 
Office,  granted  (according  to  the  express  terms  of  the  act)  {a) 
as  a  provision  for  maintaining  the  dignity  of  the  dukedom 
in  perpetual  memorial  of  Ae  eminent  services  of  which  It 
was  the  reward,  is  inalienable.  The  law  qualifies  the  rights 
of  ownership  by  reference  to  the  purpose  for  which  they 
were  conferred.  -  The  precise  point  in  this  case  is  laid 
down  in  an  early  authority  in  Dyer  {b) ;  and  an  argument 
a  fortiori  may  be  deduced  from  the  decisions  that  the  fu- 
ture pay  of  a  military  officer  is  not  assignable  at  law  (c) 
or  in  equity.  (iQ  The  design  of  the  grant  would  be  de- 
feated by  alienation.    It  might  as  reasonably  be  contended 


.  (a)  StatSifim.  c4.  ,  - 

{b)  **  If  a  man  were  created  Duke,  and,  for  the  maintenance  of  his 
dlgidty,  the  Kmg  granted  him  20/.  as  an  anmiity,  he  could  not  grant 
that  to  anj^  other,  for  it  is  incidental  to  his  dignity.*'    JDsfer  9.  «. 

(c)  Ffartjf  V.  Odlum^  8  T.E.^ 681.  lAdderdaie  v.  TkeDmke  of  Jfo*- 
irote^  4T.R.24S.  Barwick  y.  Heade,  iH.BLesi.  and  see  Jrdiuekle 
V.  Cowtan,  SJS^P. 32h    JMddyy, Bote, 3 Met. 86. 

(d)  5lfoiiev.I«UMdi^,SiliMlr.559.aad  Meir^Csr^  Qoeti^  1  Be» 
and  BeeUy^  ZZt. 

that 


CASES.  IN  CHANCERY.  79 

that  the  judges  may  assign,  their  salariesj  ffvea  for  the  sop-       1618. 
port  of  the  dignity  of  their  office.  i\^      ' 

The  inalienability  of  the  pension  is  .fiirther. evinced  by  the  m5Ji2I»ouot 
provision  in  the  act  (a),  which  renders  the  remedy  for  the 
recovery,  and  the  acquittance  for  the  receipt,  personal  to 
the  Duke  and  his  posterity.  Can  the  order  of  this  Court, 
or  the  receipt  of  the  receiver, .  be  a  discharge  to  the.  post* 
masters  in  passing  their  accounts  ? 

From  the  same  principles  which  thus  establish  that  the 
pension  is  inalienable,  it  follows,  that  the  Duke  possesses  no 
power  of  alienation  over  the  estates;  estates  expressly 
limited  to  go  along  and  be  enjoyed  with  the  tides,  (b) 

The  counsel  for  the  Plainti£P  not  having  expected  oppo- 
ution  to  the  motion  for  a  receiver  on  the  grotmd  taken, 
desired  time  to  refer  to  the  anthorities. 

7%^  Lord  Chancellor. 

A  case  involving  so  many  important  questions^ certainly 
requires  full  discussion. 

A  pension  for  past  services  may  be  aliened  ;^  but  a  pension  A  pennon  for 
for  supporting  the  grantee  in  the  performance  of  future  SulybeiJira- 
duties,  is  inalienable.     Can  it  be  contended  that  the  Lord  ^»  but  a  pea- 
Chancellor  could  alien  his  pension,  payable  out  of  the  reve-  porting  me 
nue  of  the  Post  Office,  granted  for  sustaining  the  digi^ty  of  JS*** '°  ^^ 

the  office  ?  of  future  du- 

tieiyisiii- 
'  alienable. 
This  case  difiers  from  that  of  a  grant  to  the  grants  and 

his  assigns  (c) ;  the  pension  being  granted  to  the  individual, 

in  what  mode  can  the  assignee  recover  out  of  funds  which 

are  not  accessible  by  the  common  forms  of  law?    If  a 

(a)  5  Ann.  c  4.  $  9, 9.  (b)  5  Ann.  c  S.  $  9« 

(  c)  See  McCarthy  v^  ChoU  1  BaU  and  Be^^^  5Sf . 

subject 
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J818.       svibject  gives  lund  to  A.  for  bis  life,  he  ^v^  to  A.  and  his 

^^■v  ■■'^     assigns ;  but  where  property  is  grtinted  by  a  warrant  from 

^         the  crown,  does  it  follow  that  the  warrant  extends  to  a 

TheDttkeof  person  who  is  in  no  wav  desoribed  in  that  instrument? 
Maazjosovom^ 

Considering  the  many  important  doctrines  on  the  efi^t 
of  grants  by  warrant,  and  by  sign  manual,  regard  being 
had  to  the  funds  out  of  whiofa  the  grant  is  made,  I  must  be 
cautious  not  to  confound  th^  law  on  a  point  of  so  much 
moment. 


Jan,  29.  On  this  day  the  case  was  mentioned  again  by  Mr.  Hart 

and  Mr.  Seton^  in  support  of  the  motion  for  a  receiver. 

If  there  were  any  principles  of  public  policy  by  which 
the  alienation  of  this  property  would  be  restrained,  what 
was  the  necessity  for  the  introduction  of  the  restrictive 
clauses  in  the  acts  of  parliament?  The  introduction  of 
'  those  clauses  shows,  that  independently  on  the  acts  no  such 
restriction  existed,  and  that  notwithstanding  the  acts  no 
such  restriction  exists,  except  in  the  leases  to  which  those 
clauses  apply ;  and  these  are  admitted  to  be  such  alienap- 
tions  only  by  which  the  liitiitations  in  remainder  would  be 
defeated. 

The  same  conclusion  b  derived  from  the  statute,  by 
which  recoveries  suffered  by  tenants  in  tail  elands  granted 
by  the  crown  for  services,  were  made  void,  (a)  If  in  the  case 
.  of  a  Peer,  there  was  any  principle  of  public  policy,  by  which 
such  a  recovery  would  have  been  avoided,  what  was  the 
necessity  for  the  act?  Yet  nobles  ftre  expressly  included  in 
it ;  and  the  preamble  states  the  policy  of  those  grants  to 
b^  Ihe  encouragement  thereby  given  to  posterity  to^  emu- 
late the  services  of  their  ancestors. 

(«)  Stat  J4  k  35  Sen.  8.  c  20. 

The 
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Tbe  cases  of  the  pay  of  a  military  officer,  or  the  salaries  1818. 
of  the  judges,  are  clearly  distinguishable.  The  Courts  of 
Law  have  held  the  half-pay  of  officers  to  be  in  the  nature 
of  a  retainer  for  future  services.  Flartyv.  Odbm  (a),  Stwie  SIriSpmuob^ 
T.  Lidderdak.  (i)  The  salaries  of  the  judges  are  of  the  same 
description.  They  are  granted  not  merely  to  support  the 
dignity  of  the  office,  but  to  secure  to  the  state  the  perform^ 
ance  of  important  duties. 

It  is  held  that  an  annuity,  pro  consilio  impendendOf  can- 
not be  assigned ;  but  that  an  annuity  pro  consilio  impensOf 
may.  (c)  This  is  precisely  the  distinction  which  applies  to 
the  present  case;  and  while  it  restrains  the  alienation  of 
the  half-pay  of  officers,  and  the  salaries  of  the  judges,  being 
provisions  for  future  services,  permits  alienation  in  the 
instance  of  a  grant  like  that  to  the  Duke  of  Matiboroughf 
designed  as  a  reward  for  past  services. 

The  same  principle  is  recognized  in  the  modem  acts  of 
parliament,  by  which  pensions  have  been  conferred  on  per- 
sons ennobled  for  services ;  and  in  particular  in  the  late 
acts  by  which  the  honours  and  estates  of  the  Duke  of 
WdUngton  are  settled,  (rf)  The  restrictive  clauses  in  those 
acts  expressly  apply  to  alienations  ^^  other  than  those  for 
the  lives  of  the  parties  aliening;''  not  thereby  enabling  the 
persons  in  possession  to  alien  for  their  own  lives,  but  by 
restraining,  recognizing,  the  general  power  of  alienation, 
which,  independently  on  the  acts,  they  possessed. 

If,  however,  the  Court  should  entertain  any  doubt  as  to 
the  pension,  there  can  be  none  as  to  the  estates.  The 
original    grant   of  the  estate  was  to  the  Duke  in    fee. 

(«)  a  r.  B.  asi.  {h)  3  Amir,  S5S.         {c)  See  l  Difer,  2.  a.  n. 

(d)  9tat.  41  Geo.  3.  c.  59.  s.  6. ;  42  Geo,  3.  c.  1 13.  s.  6. ;  54  Geo,  J. 
C.  161.  8. 8S. 

VOL.L  *  G  The 
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1818.        The  original  grant  of  the  title  was  in  tail,  (a)    It  aumot 
*^  -^'  "^^     therefore  be  contended,  that  originally  the  grant  of  the 
V,  estates  was  in  support  of  the  dignity.   Then  what  was  the 

MaI^IqI  ^«^  of  *®  9liBtate  of  Jme  ?  That  sUtnte  proceeded  upon 
the  request  of  the  Doke^  that  the  estates,  of  which  he  was 
then  seized  in  fee,  as  absolute  owner,  might  be  settled  so 
as  to  accompany  the  title.  (£)  He  was  competent  to  make 
such  a  settlement  himself  but  any  settlement  made  by  him 
might  be  defeated  by  the  recovery  of  a  tenant  in  tail:  all 
therefore  that  he  asked  of  the  legislature  was,  that  it  would 
give  the  same  protection  to  bis  grant,  that  the  statute  of 
Hep^nf  VIlI.  had  given  to  the  grant  of  the  crown.  This 
was  accordingly  done  by  the  statute  of  Anncj  and  in 
nearly  the  same  terms  used  by  the  statute  of  Henry.  There 
is  not  a  word  in  the  statute  of  Anne  of  the  estates  being 
limited  for  the  support  of  the  dignity ;  and  any  such  ex- 
pression would  have  been  improper.  This  was  the  grant 
not  ojr  the  crown  or  of  the  Iq^slature,  but  of  a  subject, 
the  Duke  himself,  who  being  at  the  time  of  the  grant  seized  ^ 
in  £se  of  the  estates,  consented  that  for  a  particular  pur- 
pose restrictions  should  be  imposed  upon  his  inheritance. 
The  legislature  has  accordingly  imposed  restrictions  in 
terms  which  it  considered  adequate  to  that  purpose ;  and 
the  Court  in  determining  the  eflfect  of  this  contract,  wiU 
not  extend  these  reactions  beyond  the  terms.  If  the  le- 
gislature had  any  further  object,  it  is  sufficient  for  the 
Plaintiff  to  say  that  it  is  not  expressed. 

The  didum  from  £^er,  on  which  so  much  reliance  has 
been  placed,  is  really  inapplicable.  It  relates  to  what  is 
called  **  creation  money ;''  a  grant  which,  when  dignities 
ceased  to  be  territorial,  was  substituted  for  the  grant  of 
territory,  by  which  dignity  was  originally  conferred,  (c) 
An  annuity  of  that  description  was  therefore  inherent  in 

(9]  SCBt.5iljiii.&  3. 8. 1.&3.        (^}  See  the  presmble. 
(c)  See  Crime  od  Dignities  du9.  ■•  6S.  p.  S7.  Ca  Litt.  S3,  k,  aad 
Jhurgrao^t  note,  5.   Mttdox't  B«rcma  J§i^h9,f*  l4U4iOU» 

the 
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the  creation  of  the  dignity,  not,  as  in  this  case,  arbitrarily        181 8* 

annexed  to  it  "^  "- 

Datib 

2TI*Lohj>Chanceixoi..  ZlSl^^L 

The  decision  on  the  question,'  Whether  a  receiver  shall 
be  appointed,  will  det^mine  much  of  the  rights  of  the  par- 
ties. These  grants  were  made  for  services  performed,  and 
for  the  support  of  dignities  then  created.  The  act  (a)  con- 
verts the  Duk^  into  a  tenant  in  tail  of  estates  of  which  he 
was  then  tenant  in  fee.  If  the  legislature  intended  that 
the  rents  and  profits  should  be  enjoyed  by  the  Duke  for  the 
time  being,  that  conclusion  will  depend,  I  think,  more  on 
policy  than  on  the  terms  of  the  act.  Confining  the  con** 
struction  to  those  terms,  t  am  of  opinion  that  the  legisla- 
ture has  not  used  words  suflScient  to  prevent  alienation  of  the 
renis  and  profits*  If  such  was  the  intention,  quod  vahdt. 
nan  dixit. 

If  on  the  construction  of  this  statute  creditors  may  have 
execution  by  writs  of  elegit  against  the  estate,  it  must  be 
competent  to  this  Court  to  grant  a  receiver.  But  creditors 
can  have  no  execution  at  law  against  the  pension,  and 
analogy  to  the  law  therefore  will  not  support  their  claim  in 
the  instance  of  the  pension,  as  of  the  land. 

The  clause  specifying  the  acquittance  of  the  Duke  for 
the  time  being  as  the  proper  discharge,  is  introduced  into 
the  act  in  order  to  apprize  the  officer  what  voucher^he  is  to 
produce  when  he  passes  his  account;  and  also  to  subject 
him  to  an  action  for  refusal  of  payment  on  tender  of  such 
acquittance ;  but  if  an  assignee  claimed' to  reqeive  the  pen- 
sion, and  the  officer  refused  payment  without  the  acquit- 
tance of  the  Duke,  would  he  be  subject  to  an  action  ? 


(«)  I  Ann.  e.  5. 

G  2  On 
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18i8«  On  thb  day,  the  Lord  Chancellor,  without  farther  ob« 

^^  -"^^     servation,  granted  the  order  for  a  receiver  as  to  the  esta^ 
V.  (without  prgudioe  to  the  rights  of  the  judgment  creditors 

Sa^iual  ^^  possession,)  but  refused  it  as  to  the  pension. 

March  4. 


REDFEARN  v.  SOWERBY. 

2^^.12.  BOLTON  r.  TATE. 

Ilie  Court  rpHE  solicitor  of  the  plaintiff  having  died,    and  his 

the  personal  widow  and  administratrix  refusing  to  deliver  to  the 

T'^d^MMd  ^^^  solicitor  the  papers  relating  to  the  cause,  unless  se- 

solidtor  to  curity  was  given  for  the  payment  of  the  costs  incurred,  a 

p^m Suie  ™i<>^^^  ^^  piade,   that  the  administratrix  might  be  or- 

cause  to  dered,  in  a  fortnight  after  notice,  to  deliver  to  the  soUcitor 

cSor  ^tiSout  of  George  Gibsofi^  the  assignee  of  the  Plaintiff  under  the 

payment^  or  insolvent  debtor's  act,  all  deeds,  papers,  and  writings,  in 

payment,  of  her  custody  or  power,  relating  to  this  cause,    or  to  any 

the  solicitor's    Qt^er  suit  or  business  of  the  plaintiff.     The  assiimee  and 

bill.    It  seems  ,        ,.  „         ,    ,     , 

that  the  sum-   his  soucitor  undertakmg  to   return  all  such  deeds,  papers, 

Sonof^Ae'^  and  writings  to  the  administratrix,  or  to  abide  the  order  of 

Court  extends  the  Court. 

to  the  rq)re- 

sentstiyes  of 

a  solicitor.  |^r.  ffart  ift  support  of  the  motion. 

Mr.  Joseph  Martin  for  the  administratrix. 

The  Lord  Chancellor. 

I  recollect  no  instance  of  such  a  motion.  If  a  party 
chuses  that  his  solicitor  shall  not  proceed,  it  would  be  vain 
for  him  to  insist  on  taking  the  papers  out  of  the  solicitor's 
hands,  till  what  is  due  to  him  has  be^  paid.  Here  the  dis- 
ability arises  by  the  act  of  God,  and  we  are  to  consider  the 

effect 
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eikct  of  that  diBability  on  the  rights  of  the  representatiye* 
You  cannot  take  the  papers  from  the  administratrk  without 
giving  her  security  that  her  Hen  shall  be  discharged.  The 
question  is,  Whether  she  is  bound  to  facilitate  the  progress 
of  the  cause,  unless  that  personal  liability  is  satisfied,  the 
proceedings  being  stayed,  not  by  the  default  of  any  party, 
but  by  the  act  of  God?  I  should  regret  to  hold  that  I 
have  no  jurisdiction  over  the  representatives  of  a  soli- 
citor, or  that  a  suit  in  equity  or  an  action  is  neces- 
sary ;  but  I  feel  a  difficulty  in  saying,  that  you  can  have 
the  papers  without  discharging  the  lien. 

Motion  refused* 
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1818. 


WILLIAM  AKHURST  and  EDWARD  BARR 
DUDDING,  Assignees  of  JOHN  PHILIPS,  a  Bank- 
rupt, -  -  .  .  Plaintiffs; 

AND 

THOMAS  JACKSON  and  JAMES  HEUSTER, 

Defendants. 


Rous. 
Fe6. 16. 


TN  Jwie  1812,  Jackson  and  Heusier^  and  the  bankrupt  A  aole  trader 

•*"  Philips^  by  indenture  of  that  date,  mutually  covenanted  j^^^gj^^T^ 

that  they  would  be  partners  in  the  trade  of  a  fishmonger,  stionof  a  turn 

then  carried  on  by  Philips  in  Bof id-street ;  the  partnership  insS^pento,to 

to  commence  on  the  29th  day  of  that  month,  and  continue  take  two  per- 

.  ,  sons  intoparW 

during  a  period  of  18  years,  with  a  money  capital  of  2000/.,  nershlp  mth 

1000/.  to  be  contributed  by  Philips^  and  500/.  by  each  of  rf^^'j^^^ 

the  defendants;  the  partners  being  interested  in  the  part-  yean,  and 

nership  stock,  in  proportion  to  their  respective  contribu*  comebank- 

tions  of  money -capital.      In  consideration  of  being  ad- ruptfive 

months  after 
the  com- 
mencement of  the  partnership,  when  only  one  instalment  was  due,  his  aisignees  are 
entitled,  at  the  respectiye  penods,  to  receive  the  remaining  iDstabnents. 

G  3  mitted 
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1B18.-  miited  into  the  business,  the.  defendants  agreed  to  pay  td 
Pkilips'SBOOl^  of  which  7001.  were  to  be  allowed  to  the 
defendant  Heuster^  for  the  good-will  and  stock  of  the  trade 
then  carried  on  by  him  as  a  fishmonger ;  lOOOt.  were  to  be 
paid  on  the  29th  of  September  1812;  1000/.  on  the  25th 
of  December  1812  ;  and  the  remaining  ftOOf.  on  the  25th 
of  March  1813. 

The  partnership  between  Philips  and  the  Defendants 
accordingly  commenced  on. the  29th  of  June  1812.  In 
Naoember  following  Philips^  having  committed  an  act  of 
bankruptcy  in  the  prec^ng  month,  was  declared  a  bank- 
rupt.  The  defendants  had  in  the  mean  time  paid  704A  on 
account  of  the  sum  of  35002. 

The  bill  filed  by  the  assignees  of  Philips  prayed  an  ac- 
count of  the  effiscts  and  debts  of  the  partnership^  and  of 
the  balance  due  in  respect  of  the  sum  of  3500/.,  and 
a  declaration  that  the  Plaintiffs  were  entitled  to  such 
balance. 

The  Defendants  by  their  answer  admitt^  that  when  they 
agreed  to  become  partners  with  Philips^  they  had  been  in- 
formed, and  believed,  that  he  was  in  a  state  of  embarrass- 
ment, for  want  of  a  present  sum  of  money  to  answer  the 
demands  of  his  creditors;  but  they  denied  that  they  had 
been  informed  by  Philips^  or  knew,  or  bdieved,  or  had 
any  reason  to  believe,  that  he  was  wholly  insolvent,  or 
unable  to  satisfy  his  creditors,  excqpt  as  aforesaid;  on  the 
contrary,  they  were  informed  by  Philips^  and  had  every 
reason  to  believe,  that  by  the  assistance  of  the  money 
agreed  to  be  paid  to  him,  as  a  consideration  for  the  part- 
nership, he  would  be  able  to  extricate  himself  firom  his  difr 
ficulties.  They  admitted  that  Philips  did  not  at  any  time 
represent  to  them  that  he  was  in  good  circumstances,  or 
that  his  a£5urs  were  not  involved  to  such  extent  as  before- 
mentioned. 

The 
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The  Defendants  inabtedf  tbat  as  the  consideration  for  1818. 
the  sum  of  3,500/.  totally  iailed  by  the  bankmptcy  of 
PiUipSf  or  at  least  snch  a  proportion  of  the  ccmsideration 
so  fiuled  as  was  more  than  equivalent  to  the  amount  of  the 
instalments  which  had  not  then  become  payable,  the  Plain- 
tiA,  bdng  unable  to  perform*  the  contract  for  the  per- 
formance of  which  the  sum  of  S^SQOL  was  to  be  paid, 
were  not  entitled  to  the  instalments  unpaid  at  the  ^e  of 
the  bankrupt<7. 

Mr.  Boiqfel  for  the  Plamtiffi. 

The  contract  has  been  executed  by  the  bankrupt,  and 
his  assignees  are  entitled  to  receive  what  remains  unpaid  of 
the  price.  The  Defendants  have  had  the  benefit  for  which 
they  contracted ;  they  purchased  the  right  of  becoming  the 
partners  oiPhiUpSf  and  he  admitted  them  into  partnership. 
That  partnership  was  jn  its  nature  subject  to  be  deter- 
mined by  various  contingencies,  and  among  others  by  the 
bankruptcy  of  any  of  the  partners.  The  Defendants  caiv 
not  pietend  that  they  purchased  with  an  express  guarantee 
against  bankruptcy,  or  for  the  duration  of  the  partnership 
during  the  full  term  of  18  years;  they  might  as  reasonably 
insist  on  a  guarantee  that  the  trade  should  be  profitable. 
Th^  purchased  an  uncertainty,  and  the  mere  fact  that  the 
event  has  been  unfiivourable  a£Pords  them  no  title  to  be 
iriieved  in  equity  firom  the  performance  of  their  part  of  a 
contract  which  is  admitted  to  be  binding  at  law*  The  prin- 
ciple is  fiuniliar  to  the  courts,  and  has  prevailed  in  cases 
mudi  stronger  than  the  present  Capper  v.  Mortimer  (a), 
Lever'^.  Jachon.  {b)  The  case  of  Ex  parte  Broome  (c),  is 
a  decision,  ihat  as  between  the  parties,  against  fraud,  the 
court  will  relieve;  but  the  fidr  inference  firom  that  decision 
isi  that  relief  is  confined  to  the  instance  ^f  fraud.    In  this 

(u)\Bro.C.a\56. 

(A) 5 ^ro.C.C. 605.  and. see  Cole*  v.  TreeUhick,  9  fV«^S46. 

(c)  1  Ro$e  69. 

G  4  transactioft 


88  CASES  IN  CHANCERY. 

1818.  transaetioii  firaud  is  no  ingredient;  the  Deiendanis admit 
that  .they'  knew  Philife  to  be  in  a  state  of  pecuniary  em-- 
banrassment;  they  condiided  the  agreement  on  Ihecalca- 
ktioa  that  if  he  could  be  relieved  lirom  that  orabarrassment, 
they  would  become  partners  in  a  profitable  business^  but 
with  the  knowledge,  that  his'  bankruptcy  was  an  event  not 
altogether  improbable.  The  contract  would  not  be  viliated 
by  his  insolven<7  at  the  time^  if  such  were  the  fact*  £v 
parte  Peake.  (a) 

Mr.  Bell  and  Mr.  Wilbraham  for  the  Defendants. 

Admitting  that  the  covenants  in  this  case  are  independ- 
ent ;  and  that  the  sum  of  3,500/.  being  payable  at  a  time 
long  prior  to  the  expiration  of  the  partnership  term,  the 
Plaintifls  might  recover  at  law  without  averring  perform- 
ance of  the  covenants  on  the  part  of  Philips  (6),  the  question 
is,  Whether  a  court  of  equity  will  enforce  a  contract 
against  a  purchaser  who  cannot  have  the  subject  of  his 
purchase.  Philips^  by  implication  at  least,  represented 
himself  as  a  person  capable  of  transferring  the  good-will  of 
the  trade  annexed  to  his  person ;  for  thai  purpose  he  agreed 
to  become  a  partner  during  the  term  of  18  years;  withiil  a 
few  months  after  that  agreement,  by  his  own  act,  an  act  of 
bankruptcy,  he  dissolved  the  partnership,  and  disqualified 
himself  for  carrying  on  the  business.  Will  the  Court  in 
such  circumstances  compel  payment  of  the  whole  consider- 
ation ?  In  equity,  can  any  thing  more  be  due  than  a  pro- 
portion of  the  profits  during  the  co-partnership  ?  Had  the 
money  been  paid,  the  remedy  of  the  Defendants  would 
have  been  t>y  action  at  law  for  breach  of  covenant ;  but  the 
whole  qilestion  being  now  before  a  Court  of  Equity  in 
taking  the  account,  on  what  principle  are  they  to  be  de- 

(a)  1  Madd,ZAS. 

{h)  The  cases  on  this  salgect  are  Collected  in  Seiwyn^  N.  P»  V.  1.  p.  460 
—491.  105— 114.,  and  m  Serjeant  Wimmi  edidoa  ij^Smmien,  v.  I. 
p.  330.  n.  4.  V.  9.  p.  55S.  n.  7. 

prived 


CASES  IN  CHANCERY.  89 

prived  of  tbe  adyantage  arismg  from  poasasiioii  of  the  1818. 
monejr,  and  compelled  to  complete  tho  contract  on  their 
party  when  it  has  become  impossible  for  tbe  bankrupt  to 
perform  it  on  his?  Suppose  that  a  trader  who  had  sold 
the  lease  of  a  trade  carried  on  in  leasehold  premises,  be- 
fore the  last  instalment  of  the  purchase  money  bebame  dn^ 
surrendered  the  leasee  would  equity  permit  him  to  enforce 
payment?  There  is  no  case  exacdy  in  point,  but  the 
principle  seems  clear. 

The  Master  of  the  Rolls. 

The  absence  of  authorities  is  a  strong  circumstance.  lii 
almost  tM  partnerships  a  loss  follows  the  bankruptcy  of  any 
of  tlie  partners;  a  thousand  instances  must  have  occurred 
of  loss  by  bankruptcy  in  circumstances  similar  to  the  pre- 
sent, yet  no  precedent  is  produced  of  the  interposition  of  a 
Court  of  Equity.  The  reason  is  evident.  The  loss  is]  not 
a  breach  of  the  contract,  but  a  contingency  subject  to 
which  the  parties  purchased.  The  Defendants  bought  the 
right  of  becoming  partners;  they  became  partners;  the 
partnership  ended  by  an  event  by  which  it  was,  in  its 
nature^  liable  to  be  determined.  It  cannot  be  pretended 
that  Philips  contracted  that  the  partnership  should  con- 
tinue during  18  years  with  a  po$itive  stipulation  against 
bankruptcy,  death,  &c.  For  those  events  the  parties  might 
have  provided  by  their  agreement;  but  no  such  provision 
is  made.  I  cannot  venture  to  originate  the  doctrine  that  a 
Court  of  Equity  ought  to  interpose  to  stop  the  payment  of 
instalments  conformably  to  the  contract,  because  after  the 
contract  has  been  performed  by  admission  to  the  partner- 
ship, that  partnership  is  determined  by  bankruptcy.  Upon 
admission,  the  whole  price  became,  according  to  the  terms 
of  the  agreement,  debitum  in  prasentif  although  solvendum 
injutwro.  In  equity,  as  well  as  at  law,  the  contract  has 
been  performed,  and  the  consideration  must  be  paid. 
There  is  no  proof  of  fraud ;  the  Defendants  had  notice  of 

PhtUp^ 
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1818.       PkUqf^  embamisiinent    The  Fkintiffi  are  entitled  to  a 
decree,  but  this  is  not  a  case  for  costs. 


Rous.  BELL  V.  FREE. 

Feb.  17. 90. 

Two  pmons  /^EORGE  CLARK  and  Thomas  Plummer  having  jointly 
and  Jefmky  ^^^  severally  covenanted  to  pay  toJPi-ances  du  Piof  an  an- 

gruited^an-  nuity  of  300/.  for  her  life,  executed  mutual  covenants  that 
mutuaUj  CO-  each  would  pay  one  moiety  of  the  annuity,  and  indemnify 
^^'l^ul^^^  the  other  against  <<  all  and  all  manner  of  action  and  actions, 
pay  one  suit  and  suits,  costs,  charges,  damages,  demands,  sum  and 

ind^^&'uie  ^"°^^  ^^  money  and  expenses  whatsoever,  which  might  be 
other  a^unit    incurred  by  reason  of  the  non-payment  thereof,  or  of  any 

suin,  coit^    P^^  thereof,  in  the  roannpr  covenanted.** 
€liai]ges,  da- 

iMif^^  nuns        Gark  having  died  intestate  and  insolvent,  a  bill  was  filed 

of  moneivand  fo^  ^^  administration  of  his  estate;  and  the  master  rc- 

^ch  might     ported  the  sum  of  1200/.  to  be  due  from  ClarV%  estate  to 

Jj^'^'J^^  Pbmmer^  for  payments  made  by  Plummer  on  account  of  the 

■oD-paYment    intestate's  moiety  of  the  annuity.     On  this  report  Plummer 

who  on  ^     presented  a  petition  that  he  might  be  allowed  the  sum  of 

infolveney  of    183/.  Il5.  9d,  being  the  amount  of  interest  on  such  pay- 

the  other  had  - 

made  pay-        ments  at  4  per  cent,  per  annum. 

mentB  on  ao- 

count  oi  his  ^ 

moie^,  18  not      Mr.  Heald  and  Mr.  Stephen  for  Plummer. 

entitled  to  in- 

tsreft  on  such 

Sir  Arthur  Pigotty  Mr.  Hart  and  Mr.  Winihrop^  against 

the  petition. 


F^  sa         The  Master  of  the  Rolls. 

The  question  is,  Whether,  under  the  terms  of  tins 
covenant  of  indemnity,  the  petitioner  is  entitled  to  interest 
on  the  sums  advanced  by,  him  in  discharge  of  the  moiety  of 
the  annuity  payable  by  the  Intestate;  not  whether  interest 

might 
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might  have  been  given  by  a  jury  (in  the  fi»rm  of  damages^ '      igig. 
or  by  the  coart,  but  whether  it  can  be  allowed  by  the 
master  in  the  distribution  of  an  insolvent  estate.  It  is  dear, 
by  the- course  of  practice,  that  the  Master  has  no  such  au» 
thority.    He  is  to  compute  interest  on  debts  which  carry 
interest,  but  he  cannot  allow  it  in  the  shape  of  damages. 
The  case  of  a  promisory  note  is  a  solitary  excq>tion,  and 
as  it  seems,  of  recent  introduction.    I  think  that  the  peti- 
tioner would  not  be  entitled  to  interest  at  law.    As  be- 
tween the  parties,  although  the  contract  is  to  pay  the  money 
and  damages,  there  is  no  express  contract  to  pay  interest, 
nor  any  course  of  dealing  from  which  such  a  contract  can 
be  implied.    The  case  therefore  is  not  within  the  rule  pro- 
posed by  Lord  EUenborough  in  HaviUand  v.  Bowerbank  (a), 
and  confirmed  by  the  Court  of  King^s  Bench  in  De  Ber* 
nales  v.  Fuller,  (b)    In  a  subsequent  case  at  law,  Gordon 
V.  S^wan  {c),  which  I  mention  to  show  the  course  of  pro-^ 
•  ceeding  on  this  subject,  the  Court  refused  interest  for  de* 
by  of  payment ;  Lord  EUefiborough  repeating  his  opinion, 
that  the  allowance  of  interest  should  be  confined  to  bills  of 
exchange  and  the  like  instruments,  and  to  agreements  re- 
serving interest    I  shall  mention  only  one  other  case^  that 
cfRigby  V.  Macnamara  (d),  which  is  extremely  similar  to 
the  present    There  Powell  and  Bigby  being  jointly  bound 
for  payment  of  90,000/.   to  Messrs.  Drummond^  -^^ 
executed   a  counter-bond  to  PaaoeU^  in  the  penalty  of 
180,000/.,   conditioned  for  indemnifying  Pawdlj  his  ex- 
ecutors,   &c.,    against  all  costs,   charges,  damages,  &a, 
which  he  or  they  might  sustain  on  account  of  the  non- 
payment of 'the  sum  of  90,000/.  and  interest,  or  by  reason 
cf  Powell  having  executed  the  joint-bond,   in  any  wise 
howBo^er.    PoweWs  executors  having  paid  large  sums  for 
principal  and  interest  of  the  90,000/.,  Lord  Thurkm  held 
that  against  Bights  estate  they  could  claim  no  more  than 

(a)  I  Campb.  50.  (5)  2  Campb.  4f  6. 

(c)  IS  Mkttit  419.  (d)  U  Cw.  415. 

Messrs. 
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Messrs.  Drummandf  and  were  ^erefore  entitled  to  interest 
on  the  payments  on  account  of  principal  only,  bot  not  on  the 
payments  on  account  bf  interest.  In  that  case  the  general 
words  of  indemnity  were  held  not  to  entitle  the  surety  to 
interest,  although  secured  by  a  penalty.  The  condnding 
passage  of  the  judgment  (a)  seems  to  imply,  that  it  was 
not  then  the  practice  for  the  Master  to  compute  interest 
on  promisory  notes. 


On  these  authorities  it  is  extremely  clear  that  the  Matter 
was  right  in  refusing  interest,  and  that  part  of  the  petition 
must  be  dismissed. 

(a)  P.  420. 


Rolls.  COOPER  V.  THORPE. 

Under  an  act  "l^Yan  act  of  parliament  9  Geo.  3.  c.  51.,  ^^for  dividing 
Um£in^^  ""^  and  enclosing  certain  open  fields,  lands,  and  grounds, 
townshipB  of  in  the  several  townships  of  Atterbjfj  Snitterby^  and  Waddings 
d]i«cting  the  '  ^^9  u^  the  county  of  Lincolnj^*  reciting  among  other  things, 
commisttorars  ^ij^j  within  the  township  oi  Atterby^  in  the  parish  o(  Bishop 
Norton f  and  within  the  townships  of  SniUerfy  and  Wadding' 


xeeltar  of  the 
parish  of  ^. 


ham^  in  the  parish  of  Waddingham^  were  several  open  and  un- 
inclosed  arable  fields,  common  pastures,  carrs,  and  waste 
grounds,  or  other  open  and  common  lands  and  grounds, 
distinguished  by  several  names,  containing  in  the  whole 


in  lieu  of  the 
tithes  of  the 
townships  of 
S.  and  FT.,  so 
much  of  the 
kmdstobe 

enclosed  in  the  township  of  5.,  and  of  the  titbeable  parts  of  the  township  of  W^  as 
should,  quantity,  quality,  and  situation  considered,  contain  or  be  equal  in  yalue  to 
two-fifteenth  parts  of  the  titheable  places  thereof,  and  to  make  to  the  rector  of  W, 
and  the  vicar  of  ^.,  in  lieu  of  the  tithes  of  a  part  of  the  lands  in  the  townships  of  S. 
and  A^  to  which  they  yf&p  entitled,  a  like  allotment,  equal  to  two-fifteenths  of  such 
lands,  and  declaring  that  after  the  enrolment  of  the  award  of  the  commissioners,  all 
tithes  ariang  ^rithin  the  lands  enclosed  should  cease,  an  award  by  which  the  commis- 
Monecs  allotted  to  die  rector  of  H^.,  '*  in  lieu  of  the  tithes  pf  &  and  A,^*  lands  more  in 
quantity  than  two-fifteenths  of  the  lands  enclosed  in  S,  and  A,,  but  less  than  two-fi^ 
teenths  of  the  lands  enclosed  in  &,  A^  and  W.,  without  any  allotment  in  Heu  of  the  dthet 
of  H^,  is  a  bar  to  the  claim  of  tithes  in  W.  The  award  would  not  be  vitiated  by  error  in 
the  allotment  The  act  having  directed  the  commissioners,  in  estimating  the  proportion, 
to  hmt  regard  to  quality  and  situation,  deficiency  in  quantity  is  not  proof  of  error. 

3000 
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SOQP  acres,    or  thereabout;    that  Robert  Carter^  clerki        \%\B, 
was  rector  of  the  parish  of  Waddingham  cum  Snitterhg^  and 
as  such  seized  of  certain  glebe  lands  in  the  said  open  fields 
and  grounds,  and  entitled  to  all  the  tithes,  great  and  small, 
ari^ng  within  the  titheable  places  of  that  parish,  and  also 
to  the  tithes  arising  upon  certain  parcels  of  land  lying 
dispersed  in  the  open  fields  of  ul^/^iy;' and  that  George 
JoUandf  clerk,  was  vicar  of  Bishop  Norton^  and  as  such 
seised  of  certain  glebe  lands  in  the  said  open  fields  and 
grounds,  and  entitled  to  all  the  rest  of  the  tithes,  great  and 
small,  arising  within  the  titheable  places  of  the  township  of 
Jiterby^  and  also  to  the  tithes  arising  upon  certain  parcels 
of  land  lying  dispersed  in  the  open  fields  oiSnitterby  s  it 
was  enacted,  <^  that  all  the  said  open  arable  fields,  com- 
mon pastures,  carrs,  and  waste  grounds,  or  other  open  and 
common  grounds  in  the  said  several  townships,  should  be 
divided,  set  out,  and  allotted,"  by  certain  commissioners, 
in  manner  after  declared ;  that  such  person  as  the  commis- 
sioners should  appoint  should,  at  or  before  a  time  fixed, 
take,  and  lay  before  the  commissioners,  a  survey  and  ad^ 
measurement  of  the  lands  directed  to  be  enclosed  within 
the  tovinsAAipA  oi  Jiterlnf^  SniUerbj^  and  Waddingham^  and 
also  of  the  ancient  enclosed  lands  within  the  townships  of 
Atterjfjf  and  SniUeriyf    containing  the  number  of  acres, 
roods,  and  perches,  in  the  said  several  townships,  and  of 
each  proprietor's  respective,  share  thereof;  that  the  com- 
missioners and  surveyor  shoidd  have  power  to  enter  upon, 
survey,  and  admeasure,  the  lands  to  be  enclosed  within  the 
townships  otAUerty^  Snitterhf^  and  tVaddinghamf  and  the 
ancient  indoeed  lands  in  the  townships  of  ^/er^  and  Snit^ 
ierUf^  but  notany  ancient  enclosed  lands  in  the  township  of 
Waddingham :  that  in  case  any  doubt  should  arise  concern- 
ing the  claim  of  any  of  the  proprietors,  or  any  dispute  be- 
tween them  concerning  their  respective  shares,  rights,  and 
interests  in  the  lands  to  be  enclosed,  or  the  tithes  arising 
iqx>n  the  same,  or  the  shares  which  they  ought  to  have 
upon  the  intemded  divisum,  the  commissioners  should,  by 

exam- 
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1816.  etMninntinn  of  witaeise^  upon  ofttb,  and  upon  other  pro* 

*^  _   -  -*'  per  and  suflteient  evidence^  inquiry,  and  aatis&ctiop,  hear 

o.  '  and  determine  the  same;  and  such  determination  should 

^   TuouB,  be  binding  and  Gtrnduaiye  to  all  parties. 

The  act  then  directed  the  commissioners,  within  six 
mcmths  after  such  survey  should  have  been  laid  before 
them,  or  as  soon  after  as  conveniently  mi^t  be,  in  the 
first  place  to  aUot  to  Carter  and  his  successors,  rectors  of 
the  parish  of  Waddingham  cum  Sniiterbjf^  such  parcels  of 
the  arable  fields,  common  pastures,  and  carrs,  within  the 
township  of  Snitterby^  (except  the  common  pasture  called 
the  Carr  side^)  direct^  to  be  enclosed,  as  should,  in  their 
judgment,  be  equal  in  value  to^  and  a  full  satisfiiction  for 
the  present  glebe  lands,  of  the  rector  within  the  last-jnen* 
tioned  lands  to  be  enclosed ;  and  then  to  allot  to  Carter 
and  his  successors,  rectors  as  aforesaid,  such  parcel  or  par- 
cels of  the  residue  of  the  same  arable  fields,  common  pas- 
tures,  and  carrs  in  Snitterby^  and  also  of  the.  titheable 
parts  of  the  township  of  Waddit^gham^  as  should  (quantity, 
quality,  and  situation  considered)  contain,  or  be  equal  in 
value  to  two»fifteenth  parts  of  the  titheable  places  of  the 
last-mentioned  lands  and  grounds,  in  lieu  of  and  as  a  full 
compensation  for  all  the  tithes,  dues,  duties,  and  payments 
whatsoever,  belonging  to  the  said  rector,  and  arising  within 
the  same  lands  and  grounds;  and  fiuther  to  allot  to  Carter 
and  his  successors  (rectors  as  aforesaid)  such  parcel  or  par- 
cels of  the  arable  fields  of  Snitterby  as  thecoomiissioners 
should  (quantity,  quality,  and  situation  considered)  adjudge 
to  be  equal  in  value  to  the  tithes  of  the  ancient  inclosed  lands 
in  iSrii;^^Z^y  and  then  to  allot  to  t^»IZaiu2  and  his  success^ 
vicars  of  Bishop  Norton^  such  parcels  of  the  arable  fidds, 
common  pastures,  and  carrs,  within  the  township  of  Atterbyf 
directed  to  be  enclosed,  (except  the  common  pasture  called 
the  Carr  side)  as  should,  in  the  judgment  of  the  Commis- 
sioner^  be  equal  in  value  to^  and  a  foil  satisfaction  for,  the 
present  glebe  lands  of  the  said  vicar,  in  tbelaflt»nientioiied 
I  If  lands. 
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lands ;  and  alio  to  allot  to  JoUOnd  and  bis  successors,  Ticart       1818. 
as  afonesaidy  such  parcels  of  the  residue  of  the  same  arable 
fidds,  common  pastures,  and  carrs  in  AHerbyj  as  should 
(quantity,  quality,  and  situadon  considered)  contain,  or  be 
equal  in  value  to,  two->fifteenth  parts  of  the  same  fields,  and 
in  lieu  of,  and  as  a  compensation  for,  all  the  tithes,  Sec 
whatsoever  arising  within  the  arable  fidds,  common  pas* 
tures,  and  carrs  of  AUerln/f  (except  as  before  excited)  • 
and  then  to  allot  to  JoUandf  and  his  successors,  vicars  as 
afi»^eMud,  such  parods  of  the  last^mentioned  arable  fields  as 
the  cmnmissioners  should  (quantity,  quality,  and  situation 
considered)  adjudge  to  be  equal  in  value  to  the  tithes  of  the 
ancient  enclosed  lands  in  Atterbjf ;  and  further  to  allot  to 
Carter  (rector  as  aforesaid),  and  JoUand  (vicar  as  aforesaid), 
such  parcds  of  the  common  pasture  called  the  Carr  side 
pasture,    as  (quantity,  quality,  and  situation  considered) 
should  contain,  or  be  equal  ia  value  to,  two-fifteenth  parts 
of  the  titheable  grounds  therein  contained,  in  lieu  of^  and 
as  a  fiill  compensatlbn  for,  all  tithes,  &c  arising  within  the<^ 
said  Carr  side  pasture,  and  respectively  bdonging  to  t^ 
rector  and  vicar  as  aforesaid;  which  last-mentioned  two- 
fifteenth  parts  should  be  divided  between  the  rector  and 
idcar  and  their  successors  respectively,  in  such  manner,  and 
in  such  proportion  as  the  commissioners  should  adjudge  to 
be  adequate  in  value  to  their  respective  shares  and  interests 
in  the  last-mentioned  tithes ;  and  moreover  to  allot  to  the 
said  rector  and  vicar,  and  their  successors,  such  parcels  of 
the  residue  of  the  arable  fields  of  JUerbg  and  SmtUrh/^  as 
in  the  judgment  of  the  commissioners  should,  (quantity, 
qoalityy  and  situation  considered)  contain,  or  be  equal  in 
value  to^  two-fifteenth  parts  of  the  lands  lying  dispersed  in 
llie  araUe  fidds  6iAtierlnf  and  SmUerfyf  the  tithes  whereof 
sespectively  belonged  to  the  said  rector  and  vicar,  in  lieu 
o^  and  as  a  compensation  for,  the  last-mentioned  tithes ; 
which  lands  so  to  be  allotted,  as  last  expressed,  should  be 
difided  betweea  the  rector  and  vicar,  and  their  successors 
respectively^  in  such  manner  and  proportion  as  the  com*- 

missioners 
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mistioners  shquld  adjudge  to  be  adequate  in  value  to  thek 
respective  shares  and  interests  in  the  same  tithes. 

After  prescribing  the  mode  of  allotting  the  residue  of  the 
lands  among  the  persons,  interested,  the  act  directed,  that  the 
commissioners,  in  making  the  several  allotments  of  such 
parts  of  the  lands  as  were  lying  within  the  Carrs  belonging' 
to  the  respective  townships,  should  have  regard  more  es- 
pecially to  the  quantity,  quality,  and  species  of  the  lands 
belonging  to  each  proprietor  or  party  interested  therein^ 
and  to  the  state  and  condition  of  such  lands  with  respect  to 
drainage,  at  the  time  of  making  such  allotments,  by  reason 
of  the  charge  to  which  such  allotments  would  b^  subject  by 
the  annual  rate  or  assessment  directed  to  be  laid  thereupon 
by  an  act  of  parliament,  7  Geo.  3«»  for  draining  the  lands 
lying  within  the  level  of  Ancholme^  (of  which  the  lands 
within  the  carrs  are  part,)  and  the  allotments  so  to  be  made 
to  each  proprietor  or  party  interested  in  the  carrs  should 
contain,  as  near  as  the  circumstances  of  the  case  Would 
admit,  the  same  quantity  or  proportion  of  dry  land  not 
.liable  to  be  flooded,  and  of  such  other  species  of  land 
respectively  as  such  proprietor  or  party  interested  was  pos« 
.  sessed  of  or  aititled  to  at  the  time  of  making  such  allot- 
ments, and  as  near  as  might  be,  in  the  same  state,  quality, 
and  condition,  so  that  the  several  shares  of  the  proprietors  of, 
or  persons  int^ested  in,  the  lands  within  the  carrs,  might 
not,  after  such  allotments,  be  subject  to  the  said  annual  rate 
or  assessment  in  any  greater  or  less  proportion  with  respect 
to  the  value  of  each  of  the  said  shares  than  the  same  were 
subject  to  at  the  time  of  passing  the  act ;  and  that  the  com* 
missioners  in  making  the  several  allotments  of  the  residue 
of  the  lands  to  be  enclosed  should  have  regard  to*  the  sitna* 
tion  and  quality,  as  well  as  quantity,  of  the  lands  belong*- 
ing  to  each  person  interested,  and  to  the  right  of  common 
ahd  other  property  of  every  such  person,  and  also  to  die 
situation  and  quality,  as  well  as  quantity,  of  the  lands  to.be 
allotted  in  lieu  thereof  i  and  the  share  or  shares  to  be  allotted 

to 
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to  each  of  the  proprietors  of  the  said  residue  of  the  lands,        1818. 
should  be  allotted  as  near  as  conveniently  might  be  to  the 
messuages,  cottages,  or  other  lands  or  tenements  belonging 
to  the  parties  respectively. 

The  act  then  provided,  that  within  six  months  after  the' 
commissioners  had  completed  the  allotments,  or  as  soon 
after  as  conveniently  might  be,  they  should  draw  up  an 
awa)!d  or  instrument  in  writing,  which  should  express  dSs- 
tiiictly,  and  separately,  the  quantity  of  acres,  roods,  and 
penches,  contained  in  the  arable  fields,  common  pastures, 
carfs,  and  waste  grounds,  and  the  quantity  and  contents,' 
situation,  buttals,  and  boundaries  of  the  several  parcels  and 
allotments  respectively  by  them  set  out  and  assigned  by 
virtue  6f  the  act,  and  also  the  situation,  buttals,  and  bounda* 
ries  of  the  respective  townships  of  Atterh/f  Snitterhy^  and 
Waddingham^  which  award  or  instrument  should  be  en* 
grossed  on  parchment,  and  signed  and  sealed  by  the  com** 
ini»<mars,'  and  should,  within  mc  months  after  the  execu- 
tion  thereof,  be  enrolled  by  the  clerk  of  the  peace  for  the 
division  of-  Lindsey ;  and  the  several  allotments  and  divi- 
sions, and  all  orders,  directions,  regulations,  and  determin- 
ations made  as  aforesaid,  and  declared  in'  the  award,  should 
be  btndhig  and  conclusive  upon  all  the  parties  interested ; 
and  ^  immediately  after  the  enrolment  of  the  said  award, 
all  manner  of  tithes,  ecclesiastical  dues,  duties,  and  pay- 
ments, .  of  what  nature  or  kind  soever,  arising,  renewing, 
encreasing,  payable,  or  bi^ppening  within  or  out  of  the 
lands  and  •  grounds  thereby  directed  to  be  enclosed,  or 
within  the  saiiS 'ancient  enclosed  lands  or  grounds,  or  other- 
wise howsoever,  shall  cease  and  for  ever  be  extinguished."  - 

A  subsequent  clause  provided,  that  any  person  who 
should  think  *himself  ^grieved  by  any  thing  done  in  pur- 
soaniSe  of  the  act,  (other  than  and  except  such  orders  and 
determinatibns  of  the  commissioners,  which  were  declared 
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1818.       to  be  fittal»)iiiigbt  appeal  to  tjbe  next  g^aendq^irtw 


V, 

Taoinu 


of  the  peace  for  the  division  of  lAndsfyi  and  tka  detekmin- 
atien  of  the  justices  should  be  pondusiye. 

By  their  award  duly  enrolled,  the  commissioners  allotted 
to  the  rector  of  WsUidi^iam  S9S  acres  within  the  perish; 
namely,  SS  acres,  3  roods,  and  32  perches,,  as  a  compom^ 
tion  f^r  the  glebe  hukl  and  right  of  ccHomon ;  283  acrei,. 

1  rood,  ud  32  perches,  **  in  lieu  of  and  as.a  compenMtiou 
#^  all  the  tithes,  dues,  duties,  and  payments  belonging  lo 
him  within  the  open  fields,  common  pasture?)  and  cam  of 
the  townships  of  Snitterlgf  and  ^iteri^  /*  17  acres  aod 

2  perches  Sx  the  tithes  of  the  aiicieBt  enclosed  hmda  vi. 
SniUerbyi  and  51  acr^  1  rood,  and  33  perches,  for  tkni 
ancient  glebe  lands  and  r^hts  of  common  in  the  north 
CatTj  south  Cgrr^  Carr  side^  and  the  acre  fidd  in  Wadiipg- 

The  lauds  enclosed  under  Ae  act  were,  in  SmUmi^ 
1532  acre%.  3  roods,  and  34  perches,  and  iu  JWdingiam 
I^J9  acres  and  39  perches.  Of  the  lands  endosed  iiei 
^nitierly^  after  deducting  the  allotment  for  ^ebe  and 
r^hts  of  common,  two-fifteenths  amount  to  about  200 
acres ;  and  of  the  lands  endosed  in  Wadding/iamf  after  de- 
ducting the  like  allotment,  two-fifteenths  amount  to  about 
160acrefu 

Tlie  bill  was  filed  by  the  rector  of  Waddingham  am 
SniUerhff  against  bccqpiers  of  lands  within  the  township  of 
Wadiinghamy  for  an  account  and  payment  of  titkea.  Tbe 
Defendants,  by  thdr  answer,  stated  the  act  of  pMrliMMnl 
and  the  award,  and  insisted,  that  although  the  allotment  in 
liet^  of  tithes  was  not  expressed  to  be  made  in  recpeet  of 
lands  enclosed  under  the  act  in  the  township  of  WcuUifig-- 
kam^  yet  those  lands  were  exeppted  by  the  aifirard ;  th« 
allotment  being  designed  by  tfa«.  commissiQneDs  as  a  com- 
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pwsadon  for  the  titbeft  of  aU  the  lands  within  the  operation       181 B. 
of  the  act»  and  greatly  exceeding  what  the  rector  waft.  ^1- 
titled  to  in  respect  of  the  tithes  of  the  townships  of  Snit-^ 
ierlgf  and  JUerhf  only. 

Mr.  J3^0  and  Mr.  iStoADeil  fo#  tlie  Flafotiff. 

The  allotment  in  lie«  of  tithe  banring  been  expressly  aude 
Scfc  the  tithes  of  the  towosUpsof  .<!to<r^and  Snkhtbt^  cnij, 
is  ne^  a  bar  to  the  reolor^s  daiv)  for  the  tithes  ci  Waddb^ 
him.  The  idktllnefit  (rf*  land  in  Weddin^m  is  expressed 
la  be  in  oomp^ipsiticm  ef  ^kbe  ind  right  of  dHnmon  oniy. 
The  award,  therefiwe^  not  contaiolng  a  oompensation  for  the 
whcde  tithe  is  not  saCh  aa  the  act  reqahned.  Ari  award 
iBiiat  Qoofinrm  to  the  subaadsaicBi.  If  a  person  carrying  on 
basiness  as  a  merehairti  engages  in  woiidng  a  lead  nrine^ 
md  in  a  cpHiery,  and  has  accounts  ia  each  of  tliose  oon* 
eems  ^th  the  same  individual,  on  a  reference  of  the  quea- 
Man  what  la  dae^  should  the  lobitrators  award  a  sum  doe 
on  the  mercantile  account,  another  sum  on  the  mine  aceoiml, 
and  omit  to  state  what  is  due  on  the  colliery  account,  the 
award  ia  void.  The  question  here  is,  Whether,  when  the 
cammissioQ^rs  make  an  allotment  in  lieu  of  the  tithes  of 
j|»  and  of  JBi  but  make  no  allotment  inliea  of  the  titkea  of 
C^  the  Court  will  ccmsider  tlieir  award  as .  a  bar  to  the 
tithes  of  Cr  It  cannot  be  contended  that  the  commisstoneiiB 
des^ned  the  aUotment  as  a  compensation  for  the  tithes  of 
WaMmghamf .  fovr  they  have  express^  declared  it  to  be  a 
campenatioii  for  the  titibes  of  SniUeriy  and  JUerfy.  No 
jBdi  award  ibearefore  exists  as  is  required  by  tbe  act;  aiid 
iheeaieteneie  of  auch  an  award  ia  a  condition  precedisiit  to 
the  opfralion  of  the  act  in  extingdshment  of  the  right  to 
tithes* 

]dr..Her/  miWi^SHphm  for  tbeDdendants,  insMtedon 
die  expresi  terms  of  the  act  as  constituting  the  award  a 
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1818.       bar  to  the  claim  of  tithes  for  every  part  of  the  lands  within 
^-  '  '  "*     its  operation. 


V, 

THoaPE. 


Feb.  25.  The  MASTER  qfthe  Rolls. 

The  Plaintiff  having  substantiated  his  character  of  rector, 
and  the  occupation  by  the  Defendants  of  lands  within  the 
parish  from  which  titheable  matters  arise,  has  eltablished  a 
prima  Jade  title  to  the  tithes.  The  defence  is,  a  local  act 
of  parliament  passed  in  1769  for  the  enclosure  of  lands  in 
three  townships,  two  within  the  parish  of  Waddxnghamj  and 
the  third  contiguous.  The  Defendants  offer  this  as  a  com- 
plete bar  to  the  rector's  claim ;  insisting,  that  from  the 
enrolitnentof  the  award  of  the  commissioners,  tithes  are  to 
cease  on  the  lands  enclosed,  and  that  the  execution  and  en- 
rolment of  the  award,  and  the  situation  of  the  lands  in 
question,  within  the  operation  of  the  act,  being  proved,  by 
its  distinct  and  positive  terms,  the  right  to  tithes  is  ex- 
.tingttished. 

The  words  on  which  they  rely  are,  that  <<  inimediately 
after  the  enrolment  of  the  award,  all  manner  of  tithes 
arising,  &c.  within  or  out  of  the  lands  directed  to  be  en- 
dosed,  shall  cease  and  for  ever  be  extinguished.''  {a)  That 
is  offered  as  a  parliamentary  exemption  of  the  lands  in 
question;  and  such  it  certainly  appears,  on  production  of 
the  award,  and  proof  that  the  lands  are  within  the  operation 
of  the  act.  It  is  then  alleged  by  the  rector,  (not  disputing 
that  the  award  would  be  a 'bar,  were  it  such  as  the  act  pro- 
posed, that  is,  had  the  allotments  been  such  as  were  pre- 
scribed,) that  to  render  the  award  a  bar  to  the  right  of 
tithes,  it  must  provide  a  satisfactory  compensation  for  that 
right,  and  by  the  terms  of  the  act,  that  satisfactory  com- 
pensation is  ascertained  to  be  two-fifteenths  of  the  land  in 

(a)  See  the  clause,  ante,  p.  97. 
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the  different  towoships;  and  he  insists  that  the  award  Jiot 
containhig  allotments  in  value  or  quantity  conformable  to 
that  description,  cannot  operate  in  extinguishment  of  his 
rectorial  claim.  The  case  thus  presents  three  distinct 
questions:  1.  Whether  it  is  competent  to  the  rector  now 
to  inquire  into  the  propriety  of  the  allotments?  2.  .Whether 
he  has  proved  that  the  award  is  not  such  as  the  act  pro* 
posed,  that  is,  that  the  allotments  are  not  such  as  the.  rector^ 
was  entitled  to  receive?  3.  Whether,  if  he  establishes  bol^^ 
those  propositions,  the  consequence  is  that  the  award  isi 
invalid  ? 


ISldir 


It  is  not  necessary  to  examine  die  first  question.  Ad* 
mitting  for  the  present  the  competence  of  the  rector  to  in-^ 
quire  into  the  propriety  of  the  aHotments,  has  he  shown 
sufficient  to  impeach  the  jiiQgment  of  the  commissioners  ?  It 
appears  that  they  entered  on  their  duty ;  that  an  allotment 
of  about  300  acres  was  made. to  the  then  rector,  was  ac^ 
cepted  by  him,  and  has  been  enjoyed  by  his  successors  ever 
sm.ce ;  and  that  the  quantity  of  that  allotment  was  the  sub- 
ject of  inquiry  and  adjudication  by  the  commissioners.  A 
Court  reviewing  the  judgment  of  any  legitimate  tribunal, 
is  bound  to  presume  omnia  rite  acta^  much  more  when  that 
review  is  undertaken  after  the  lapse  of  half  a  century.  It  is 
sufficient  for  those  who  rely  on  tlie  judgment  to  produce  it; 
it  cannot  be  impeached  without  clear  and  indisputable  evi- 
dence of  error.  The  subject  of  adjudication  in  the  present 
case  happens  to  be  involved  in  considerable  obscurity. 
The  rectory  was  pecularly  circumstaitced.  The  parish  of 
Waddingham  cum  Snitterby  being  contiguous  to  the  town- 
ship o{  Atterly^  within  the  parish  of  Bishcp  Norton^  the 
vicar  of  Bishop  Norton,  and  the  rector  of  Wadding'^ 
iamy  both  possessed  interchangeably  rights  in  the  landd 
o{  AUerby  and  Snitterby.  The  act  therefore  of  necessity 
provided,  in  the  first  instance^  an  united  compensation, 
(which  it  fixed  at  two-fifteenths,)  and  then  a  division 
of  that  compensation.    In  the  description  of  the  lands  also, 
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1818^       m  obsoority  appears^  wm&  part  of  the  paridi  d  Waddings 
ham  not  being  titbeable.    It  is  dear  that  all  the  aadent  en^ 
oloeed  lands  of  Waddingham  were  to  remain  untoudied. 
In  directmg  surveys  of  ancient  enclosed  lands,  the  act  ex- 
pMssIy  excepts  those  in    the    township  of  ffaddhtgliam. 
Whatever  belonged  to  theni,  as  to  whidi  there  is  no  evi- 
dence,   they  are  constantly  omitted^  and  cannot  be  in- 
chided.     Nor  were  all  the  unenclosed  lands  of  Waddingham 
to  be  comprdi^ded  within  the  operation  of  the  act.    The 
allotment  of  two-fifteenths  is  directed  to  be  made  of  the 
titheable  parts  of  the  township  of  Waddingham.  (a)     Hav- 
ing first  therefore  exduded  the  ancient  endgsed  lands  of 
Waddingham^  the  act  subjoins  a  further  qualification,  that  . 
the  allotment  should  be  made  of  the  titheable  parts  only  eS 
the  unendosed  lands,  leaving  it  of  necessity  to  the  tribund 
which  it  has  constituted,  to  determine  what  fall  under  one 
dascriptTon,  and  what  under  the  other.    The  commisdon- 
en^  therefore^  laying  out  of  the  question  all  the  enclosed 
lands,  and  all  about  to  be  endosed  which  they  should  find 
to  be  not  titheable,  were  to  set  out  two-fifteenth  parts  of 
the  remainder;   but  in  the  estimation  of  that  proportion 
the   act  expressly  directs  that  quality  and  situation,    as 
well  as  quanti^i  should  be  considered ;   and  seeming  to 
contemplate  a  district,   the  parts  of  which,   some  bdx^ 
subject  to  floods  and  to  a  drainage  tax,  were  of  v^  nii^ 
equal  value,  studiously  calls  the  attention  of  the  commis- 
sioners to  those  dicumstances  in  a  distinct  section  ft>r  Aat 
purpose*    This  complex  question  then  of  the  adequacy  of 
ihe  allotment  was  submitted  to  the  consideration  of  tlie 
commissioners;  and,    I  think,  submitted  without  appeaL 
By  the  express  terms  of  the  act,  all  disputes  concerning 
rights  in  the  lands  to  be  endosed,  or  the  tithes  arising  from 
theuii  ai^  to  be  determined  by  the  commissioners,    and 
thdr  determination  is  to  be  final.    Tie  subsequent  dansCf 
which  ghm  a  ri^t  of  appetl  to  the  quarter  sessions,  contain- 

(a)  See  the  dkwe,  sntei  p.  94. 
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bug  Mn  ezc6f>^n  of  cMes  in  which  the  award  U  cmckitftt^  181 8. 
euiiK>t  extend  to  the  allottnentB.  The  ooimiiitoioners  ar^ 
wthorked  to  adjadicate  finally  on  fhe  ftobjeet  of  quantity, 
qoality,  liability  to  tittle  |  diose  points  they  must  have  oon^ 
iridered  had  they  duly  exereiaed  their  power;  and  I  am 
bound  to  suppose  them  so  to  have  donis,  and  to  give  them 
credit  fbr  a  just  adjudication.  Nor  can  it  be  supposed 
that  the  rector  failed  to  submit  to  their  consideration  what* 
ever  was  required  for  etoabliog  diem  to  assign  to  hiih  a 
pit>per  allotment 

But  it  is  said  that  t\ie  impropriety  of  the  allotment  is  in 
proof:  first,  by  computation  it  is  found  to  be  deficient  m 
qiianCity,  to  tlie  extent  of  about  146  Bcres;  secondly,  in 
the  award  no  reference  is  made  to  the  tithes  of  JVaddingkam^ 
and  if  any  lands  there  were  titheable,  no  compensation- 
having  been  j^ven  for  them,  the  rector  has  not  received  the 
indemnity  provided  by  the  act.  I  have  anxiously  considered 
whether  it  is  possible  now  to  determine  that  the  rector  had 
or  had  not  a  due  allotment  In  description,  on  the  face  of 
die  award  there  is  no  reference  to  the  tithes  of  Wadding* 
ham  i  it  cannot  however  be  aatd  that  no  rc^rd  was  had  to 
to  that  township,  for  an  allotment  is  expressly  made  of 
lands  enclosed  there^  in  respect  of  the  Carr  side  pasture^ 
Ice  But  in  quantity  there  seems  a  deficiency.  The  A- 
loCtnent  to  the  rector  was  more  than  two-fifteenths  of  the 
«rhole^  omitting  Waddif^ham^  but  less  than  two-fifteentbs» 
indoding  that  township.  If  quantity  is  the  criterion,  there« 
fnre^  diere  is  error;  but  how  does  it  appear  that  the  defi^ 
dency  in  quanti^  was  not  compensated  by  superiority  iik 
value?  Or,  how  can  it  be  known  what  evidence  was  pro* 
dnced  to  shew  which  of  the  lands  included  were  titheable^ 
and  whieh  not?  If  the  larger,  or  a  considerable,  part  of 
^  un»ck)aed  lands  in  JVaddif^kam  was  not  titheable,  a» 
to  which  we  have  no  evidence^  undoubtedly  there  would  b# 
gneat  error  in  undertaking  to  determine^  by  comparison  of 
quantity  akme^  the  adequa^qr  oi^  inadequacy  of  the  allot* 
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1818.       ment    Supposing  the  error  only  in  description,  and  that 
CooPEH      *^  allotment  of  two*fifte^th  parts  was  made  to  the  rectors 
««  such  error  in  description,  more  especiallj  in  a  p.ariah.so 

.circumstanced,  would  not  vitiate  an  award,  under  which,  ^e 
rector  having  had  his  fuU  compensation,  quantity,and  vaine 
considered,  lio  injustice  would  be  done*  At  this,  distant 
period,  we  examine  the  transaction  with  very  Jmperfeist 
materials ;  the  lapse  of  time  occasions  great  difficuUy  in  de* 
termining  what  were  the  data  or  principles  which  guided 
the  commissioners.  On  that  subject  we  .can  only  conjec- 
ture; but  this  we  know,  that  the  allotment  was  made,  was 
accepted  by  the  rector,  and  has  been  constantly  acqui- 
esced in  since  without  dispute,  till  the  institqticMi  of  the 
present  suit.  If,  as  .is  said,  it  has  in  point,  of  epjoyn^^t 
been  departed  from,  no  complaint  was  ever  made  that  the 
commissioners  failed  in  thdr  duty.  On  this  question,  then, 
I  am  obliged  to  say,  that  the  rector  has  not,  by  clear  and 
satisfactory  evidence,  impeached  the  judgment  of  the  corn-* 
missioners,  and  shown  error  in  the  award.  .^ 

.  Had  it  depended  on  that  point,  a  question  might  arise 
what  course  should  be  pursued;  but  I  have  never  enter-, 
tained  a  doubt,  that  under  this  claim  there  is  no  necessity 
for  adverting  to  that  part  of  the  case,  being  clearly  of 
opinion  that  if  an  error  were  proved,  in  the  omission  ojf  a 
proper  allotment,  yet  on  the  construction  of  the  act,  the 
bar  which  it  creates  is  insuperable.  It  is  an  independent 
substantive  bar  to  the  claim  of  tithes  in  kind  for  ever ;  not 
conditional,  but  positive.  The  l^islature  has  declared 
that  after  a  certain  event  tithes  shall  cease;  what  is  that 
event?  The  enrolment  of  the  award.  From  that  time  the 
tithes  are  extinguished.  The  proposition  of  the  rector  is, 
that  the  bar  does  not  arise  if  he  can  show  error  in  the 
award.  That  argument  confounds  two  things  perfectly 
distinct;  the  existence,  and  the  justice,  of  the  award.  The 
act  designed  not  to  leave  to  the  parties  the  rig^t,  at  any 
future  time,  to  question  the  adjudication  of  the  conuqis* 
'      .  V      ,  sioners. 
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sionersy  but  declared  it  final  and  condnsive*  Consider  the 
consequence  of  a  contrary  decision.  Under  the  act  the 
award 'Cannot  be  bad  as  to  the,  rector,  and  good  as  to  odiers. 
In  order  to  succeed,  he  miist  show  that  there  is  no  award 
enrolled;  for  if  thei^eis,  his  case  fails.  His  argument  is, 
that  because  there  is  an  error  in  the  allotment,  it  ceases  to 
be  an  award;  Then  there  is  nothing  to  determine  the  in-, 
terest  in  these. 3000  acres:  the  incumbent  has  a  title  to 
tithes  on  all  the  lands,  and  the  rights  stand  as  if  the  act  had 
not  been  passed.  On  that  principle,  if  any  one  proprietor 
can  show  error  in  respect  to  him,  one,  perhaps,  of  300  or 
400  claimants,  and  whether  he  brought  forward  his  claim 
or  not,  the  moment  it  appears  that  there  is  a  right  not  com- 
pensated which  it  was  intended  to  compensate,  there  is  no 
award ;  so  that  this  instrument,  which  was  to  be  the  lex  locij 
to  determine  every  man's  right  and  title,  the  binding  rule 
to  govern  the  property  for  ever,  with  a  positive  direction 
that  the  decisions  which  it  records  should  be  conclusive,  is 
at  an  end,  because  there  is  error.  The  consequences  of 
such  doctrine  refute  it;  .but  the  terms  of  the  act  are  dear. 
The  commissioners  are  directed  to  allot  to  different  indivi- 
viduals,  and  having  finished  the. allotments,  to  draw  up 
their  award,  which  is  an  instrument  recording  their  judg- 
ments antecedently  pronounced,  good  or  bad ;  if  the  in- 
strument contains  that,  it  is  the  award;  on  the  enrolment 
of  that  instrument  the  tithes  cease.  Is  not  this  the  award  ? 
and  has  it  not  been  enrolled?  The  vice  of^  the  argu- 
ment consists  in  the  assumption,  that  because  error  can 
be  proved  in  an  allotment  there  is  no  award.  The  act  in- 
tending to  terminate  all  litigation,  to  define  interests,  and 
to  extinguish  rights  to  common  and  to  tithes,  on  that 
event,  directly  puts  an  end  to  the  claim  to  tithes.  It  is 
quite  clear  that  whatever  error  there  might  be  in  the  pre- 
vious allotments,  the  existence  of  ttie  award  concludes  the 
question.  On  this  ground,  it  appears  to  me,  that  the  de- 
fendants have  completely  succeeded  in  establishing  an  im- 
perative and  decisive  bar  to  the  rector's  claim. 

I  thmk. 
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I  tliiiik^ then,  that  itis  not  competeat^  at this^iktaBoe of 
time,  to  examine  the  proiAiely  of  the  award ;  that  the  rector 
has  not  dearly  ettablish^  die  eaditence  of  error ;  and  that 
the  error  alleged,  error  in  the  allotment^  rathn*  than  in  the 
award,  would  not  defeat  the  bar.  The  bill  must  be  dls^ 
missed,  but  without  costs.  The  i^parent  deficiency  of 
quantity,  and  the  former  submisrion  of  the  defendants  to 
pay  tithes  in  kind,  justified  the  rector  m  the  institution  of 
this  suit. 


Rolls. 
Feb.  94. 


MARIE  SEBASTIENE  SOPHIE  BATTERSBEE, 
Widow,  -  -  -  -        Plaintiff;: 

AND 

HENRY  FARRINGTON,  EDWARD  VERNON^ 
THOMAS  BATTERSBEE,  PHILIP  CODD, 
JAMES  TILSON,  and  SYLVESTER  DOUGLAS 
WILSON,  and  SOPHIA,  his  Wife,      Defendants. 


A  voluntary  .  flpHE  bill  filed  in  May  1813  stated,  that  by  articles  of 
L.L — 15 — J    ••-    agreement,  dated  1st  October  1793,  made  in  contem- 


without  fraud, 
by  a  husband 
not  indebted, 
in  fevourof 
his  wife  and 
children,  is 
valid  against 
Subsequent 
cresiitors. 
Oaabilllnr 
die  wife,  the 
Court  esta- 
blished the 
settlement,  no 
creditor  at- 
tempting to 
impeach  it, 
and  there  be- 
ing no  alltta- 

tion  that  the  husband  was  indebted  at>the  time,  without  directing  an  iaqdry  on  tlMt 
subject.  It  seems  that  a  redtal  in  a  settlement  after  marris^  is  not  eindence 
against  creditors  of  articles  before  manriags. 

1 1  otherwise; 


plation  of  marriage  between  the  Plaintiff  and  Edmund 
Battersbee  deceased,  and  executed  by  Edmund  BaUersbecy 
the  Plaintiff,  and  William  Sanford,  Edmund  BaUerAee  co- 
venanted  with  Sanford^  that  in  case  the  marriage  should? 
take  effect,  he  would,  within  three  months  after  the  so- 
lemnization thereof,  assure  to,  or  to  the  use  of,  the  Plaintifiv 
(in  case  she  should  survive  him)  an  annuity  of  500/.  for  her 
life,  to  commence  from  the  day  of  his  death;  and  the 
Plaintiff  agreed  that  the  said  annuity  should  be  in  bar  of 
dower,  and  of  all  claim  to  any  part  of  .the  personal  estate  of 
Edmund  Battersbee^   under  the  statute  of  distribution  or 
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i9dmrmi»e;  that  in  1798,  sboitly  after  the  tkte  of  tbe  ar-         1818. 
tMtty    the  marfiam  was  solemnized,    and  after  the  so-    J^  ^-  "-' 

BaTTSA8B££ 

kmiiration,  in  perfennabce  of  the  artSdes,  Edmund  Bat-  v, 

tmibees  by  an  indenture  exeented  on  the  %lfX  December  ^a^wnotoic. 
1799,  between  himself  thePlaintii^  and  iStm/!rl^  reciting 
tlie  aittdes,  in  pursuance  lind  performance  thereof,  and  in 
consideration  of  the  marrii^e^  corenanted  with  Sanfbrdf 
Aat  he,  Edmund  Saiiersbee^  in  his  liie-time^  or  his  hmsy 
executors,    and  administrators,  within  four  months  after 
his  decease,  in  case  the  Plaintiffsnrvived  him,  would  trans- 
fer into  the  joint  names  of  trustees,  so  much  Goyemmenty 
or  India  stock,  or  annuities,    or  otherwise   convey  such 
lands  or  hereditaments,   as  n^uld  secure  to  the  Plain- 
lifl^    in  case  she  survived  him^  an  annuity  tif  5007.  for 
her  life,  in  bar  of  dower,  and  all  other  claim  which  she 
ai%ht  have  as  his  widow,  upon  his  estate,  either  real  or 
personal;  that  in  or  about  September  1809,    Edmund  Bat-' 
tenbee  being  seised  of  certain  freehold,  and  possessed  of 
eertain  leasehold,  estates,  determined  to  pecform  the  arti- 
des  of  agreement  and  indenture  of  covenants,  by  convey- 
ing oertain  estates  to  trustees  upon  the  trusts  mentioned  in 
the  articles  and  indoiture ;  that  npon  search  being  made' 
fin'  the  purpose  of  preparing  the  necessary  deeds,  the  arti- 
cles and  indenture  appeared  to  have  been^nrislaid,    and 
neither  of  them  could  be  found ;  that  Edmund  Battersbee 
having  forgotten  what  were  the  provisions  contained  in  the 
alleles  and  indenture,  and  conceiving  that  the  agreement 
entered  into  by  him  was  to  assure  the  yearly  sum  of  4001. 
to  Uie  Haintiff  (in  case  of  her  surviving  him)  during  her 
widowhood,  instead  of  500/.  for  her  life,  accordingly  gave 
tfreotions  for  preparing  the  necessary  deeds  to  carry  into 
eftct  the  articles  and  indenture,  according  to  the  erroneous 
idea  which  i>e  entertained  thereof;  and  thereupon  inden- 
tures of  lease  and  release  were  executed  on  or  about  the 
ISth  of  September  1809,  by  which  Edmund  BatterAee  con- 
veyed to  Henry  Farrington  and  Edward' Vernon^  certitin 
fpeeehold  and  leasdioU  estates  upon  trast,  during  the  life 

of 
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1818.       q{  Edmund  BaUersbe^r  &t  his  request,  and  after  hia  deceal^ 
Batteesbe     ^*  ®"y  ^°*®  during  the  widowhood  of  the  Plaintiff,  in  case* 
V.  she  should  saryive  him,  at  her  request,  and  after  the  de« 

Fabwkoton,  ^jg^^^  or  the  next  marriage  of  the  Plaintiff,  which  should 
first  happen,  then,  at  their  discretion,  to  raise  by  sale^  or 
'  mortgage  of  the  said  premises,  such  sum  or  sums  as  the 
persons  by  whose  request  the  sale  or  mortgage  was  thereby 
authorised  to  be  made,  should  think  proper;  and  to  stand 
possessed  thereof  upon  the  trusts  declared  by  another  in- 
denture of  the  same  date;  and  upon  trust  in  the  mean 
time  to  permit  Edmund  BatUrsbee  to  receive  the  rent» 
during  his  life;  and  after  his  decease  to  pay  to  the  Plaintifl^ 
in  case  she  should  survive.him,  an  annuity  of  40(tf,  during 
her  widowhood,  and  subject  thereto  to  stand  .possessed*of 
the  rents  and  profits  in  trust  for  the  persons  entitled  under 
the  other  indenture  of  the  same  date^  to  the  interest  of  the 
trust  monies  therein  mentioned ;  that  by  the  deed  referred 
US  in  the  last  indenture  of  the  same  dat^  Edmund  Baiters^ 
bee  directed  Farrington  and  Vernon^  to  stand  possessed  of 
the  monies  to  be  produced  by  the  sale  or  mortgage  before 
mentioned,  (after  certain  deductions)  upon  trust  to  invest 
the  same  in  Government  or  real  securitie?,  and  permit 
Edmund  Battersbee^  during  his  life^  to  receive  the  dividends 
and  interest ;  and  after  his  decease,  in  case  the  Plaintiff 
should  survive  him,  to  appropriate  so  much  of  the  trust 
loonies  as  would  produce  the  clear  yearly  sum  of  4002., 
and  pay  the  income  thereof  unto  the  Plaintiff  during  her 
widowhood,  in  lieu  of  the  annuity  of  400/.  provided  for 
her  by  the  indentures  of  lease  and  release  before  mentioned^ 
and  to  pay  and  assign  the  residue  of  the  trust  monies,  and 
also  after  the  decease  or  next  marriage  of  the  Plaintifl^ 
such  part  as  should  be  appropriated  as  aforesaid,  to  hia 
son,  Thomas  Batter sbee^  to  be  vested  when  he  should  at-* 
tain  the  age  of  21  years,  if  he  should  survive  his  father;, 
nnd  in  case  of  his  death  under  that  age^  or  in  the  life  of 
his  father,  then  to  Sophia  Battersbee^  his  daughter,  to  bo 
vested  when  she  should  attain  the.  age  of  21  years;  and  ia 

case 
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case  of  her  death  under  that  age,  or  in  her  father's;  Hfe,        ldl8. 
th«i  upon  such  trusts  as  Edmund  Batiersbee  should  appoint.   ^  "^^  "^  ^ 

V. 

Tlie  bitt  ferther  stated  the  will  of  Edmund  Battmbee,  ^^™«^*- 
dated  24th  September  I8O99  and  executed  and  attested  so  as 
to  pass  real  estates,  by  which,  after  directitig  that  all  his 
debts  should  be  paid  as  soon  as  conveniently  might  be^  and 
con&ming  the  settlement  made  lor  the  benefit  of  the  Plain- 
tiff and  of  his  children,  by  the  two  deeds  of  the  12th  and 
ISdi  of  September  then  instant,  and  after  giving,  among 
other  legacies,  1000/.  to  the  Plaintiff,  and  5000/.  in  trust 
for  his  daughter,  he  gave  all  the  residue  of  his  personal 
estate  over  which  he  had  any  power  of  appoihtment  or  dis- 
position, to  his  son,  TTiomcis  Batterslke^  if  and  when  he 
should  attain  the  age  of  21  years ;  but  In  case  he  should 
die  under  that  age,  then  to  his  daughter  Sophia^  if  and 
when  she  should  atttain  the  age  of  21  years,  or  be  married 
with'  the  consent  of-  her  guardians ;  and  in  case  she  should 
die  under  that  age, '  and  before  she  shbuld  be  married  with 
such  consent,  then  he  gave  his  residuary  estate  to  Henry 
Farrin^ons  and  he  appointed  the  Plaintiff,  and  Henry 
Farrington^  and  Edward  Vernon^  executrix  and  executors 
of  his  will. 

The  bill  then  stated,  that  after  the  execution  of  the 
several  deeds,  and  the  will  before  mentioned,  the  indenture 
of  covenants  of  the  Slst  of  December  1793  was  found, 
but  the  articles  of  agreement,  in  pursuance  of  which  the 
same  was  made,  were  never  found ;  that  upon  looking  into 
the  said  indenture,  Edmund  Batter Aee  having  discovered 
that  die  lease  and  rdease,  and  declaration  of  trust  before 
mantioned,  were  not  a  performance  of  the  article^  deter- 
mined to  execute  a  new  deed  conformable  thereto;  and 
accordingly  by  an  indenture  executed  on  the  25th  of  Marck 
1812,  it  was,  in  pursuance  and  performance  of  the  articles, 
delared  to  be  their  true  intent  and  meaning,  and  Edmund 
BaUersbee  directed  and  appointed,  that  Farrington  and  Ver- 

non 
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and  fnemimi^  sutgect  to  the  trasl  for  tde  or  mortg^ff^  aad 
.  in  the  meui  time  to  the  tniit  dedared  for  the  benefit  of 
Edmund  BaUertbee  during  his  lift^  i^n  tnit t^  after  4ha  de> 
oeaie  of  Edmmd  Batksnbee^  and  during  the  life  of  tke 
flaantifl^  in  caie  she  i^uld  B«9¥i¥e  hjun^  wd  wliether  sbe 
ahould  oeotinue  bis  widow  or  not,  out  of  t|ie  tw^fisAjfs^ 
fitSy  or  by  sale  or  n^ortgags ci  the  estatesi  lo  pay  to^ 
Plaintiff  an  annuity  of  5002.  in  lieu  of  the  annuily  of  400^9  attd 
in  satisftction  of  the  annuity  mentioned  in  the  artidea;  sod 
the  trustees  were  directed,  in  case  the  Plaintiff  sboald  aor- 
vive  Edmund  BatUrd^ef  to  appropriate  so  mudi  of  4l» 
.traat  monies  as  would  produce  an  anninty  of  5001^  and  pay 
the  income  thereof  to  the  plaintiff  for  her  li^  in  li^  of  the 
annuity  of  BOOL  thereiid^re  provided;  fer  her* 

The. bill  farther  stated,  that  in  Naoembet  1U2  Edmilf^ 
BatUfcdbee  died,  leaving  the  Defendant,  I^emu  BntteiiiiM, 
an  infent,  hia  heir  at  law,  and  leaving  his  dangler  S^pkkh 
who  had,  previously  to  his  death,  and  with  his  conaeaty 
married  the  Defendant  SniveiUr  Dallas  Wilson  ;  {Eimmd 
BatUnbeei  by  the  marriage  settlement,  having  covenaiMed  lo 
bequeath  50002.  in  trust  for  his  daughter,  her  hutban^y  and 
their  children ;)  and  that  at  the  respective  times  of  making 
his  will  and  of  his  death,  Edmund  Batiersb^e  wum.  seised  in 
fee  of  real  estates,  beside  those  omipriaed  in  the  trust  daadb 
before  mentioned;  which  descended  to  his  heir  at  law* 

The  bill,  after  stating  that  Earrington  and  Vemonbt^ 
with  the  concurrence  of  the  Haintif^  coBtractndto  sell  Ae 
trust  estates  before  mentioned,  chai^fed,  that  the  lestaier 
was  a  trader  within  the  meaning  of  the  banbrupt  knsa^  at 
the  time  of  his  death,  and  that  his  reiil  estates  were  thane  > 
fore  in  his  life-time  subject  to  the  pajfawat  of  hb  deblai  aa 
wdOi  by  simple  contraet  as*  by  ^apeciaf^  and  wale  4^fri 
assets  for  that  purpose. 

The 
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Hie  pfayer  of  the'  WII  wi8»  tb«t  an  aoooont  mli^  be.       isiSi 
takeDy  of  the  reel  and  personal  estates  of  the  testatof     ^     ;_„_' 
Edmund  Baitenbeej  (distingaishing  the  estates  conveyed  in  ^ 

trust,  as  before  mentifuieds  6om  hia.gen^ral  estate)'and  of  ^^^maM/em. 
hk  debts  and  Isgades ;  thai  the  real  estates  dcMeaded  qpoa 
the  Defendaot  ThomatJBaUerA^^  might  be  declared  tx>  be 
wglojfitii  to  the  debts  of  the  testatcn:  bj  reason  <^hift  havjug 
been  a  trader  at  the  timfr  of  his  decease,  and  thai,  the  asaetft 
HMg^t  be  marshalled ;  that  the  Plaintiif  might  be  deeiared 
entitled  out  of  the  mooqr  to  arise  frmn  the  sale  of  the  trust 
premises  to  have  one  annuity  of  SO(W.  raised  and  paid  to  hei^ 
and  in  case  the  interest  and  dividends  of  such  mon^  when 
iwested  in  the  funds  should  not  be  suffidentf  thfit  a  part  of 
a^ch  mooejr  might  be  laid  out  in  Uie  purchase  of  such  af» 
annuity  asy  together  with  the  interest  of  the  residue  of  the 
monejr,  would  make  up  the  yearly  sum  of  5002»;  that  she  ^ 

might  be  declared  to  have  a  specific  lien  as  a  specialty  cre- 
ditor upon  the  trust  estates,  and  the  momrfr  arising  fifimi 
the  sale  thereof,  to  the  extent  of  SOCML  per  annum  /  and  that 
the  rights  of  the  dahnants  under  the  will  might  be  ascer- 
tained, and  the  trusts  carried  into  efiect. 

The  Defendants,  Fartit^on  and  Vernon^  by  their  answer 
stated,  that  they  knew  not  whether  any  articles  had  been 
executed  before  the  marriage  of  the  Plaintiff  with  the 
testator,  as  alleged  in  the  bill ;  and  that  the  testator's  per- 
sonal estate  was  not  sufficient  for  the  payment  of  his  debts, 
fimeral  expenses,  and  l^;acies;  and  they  admitted  that  they 
had  contracted  for  the  sale  of  the  real  estates. 

Sir  S.  BomiUyf  Mr.  Cooke^  and  Mr.  CoUinson,  for  the 
Plaintiff. 

The  settlements  subsequeni  to  tlie  marriage,  being  ex- 
ecuted in  pursuance  of  previous  articles,  are  supported  by  a 
good  consideration.  Of  the  existence  of  those  article^ 
diough  not  now  to  be  found,  the  recital  in  the  sfittlemeni  is 

conclusive 


112  CASES  IN  CHANCERY. 

1818.       ooiiclusive  evidence.    Awm.  Pre.  in  Cka^  (a),   Dundas  v* 
J      '  Didens.  lb) 

Faeeikotok.  Without  reference  to  the  articles,  the  settlement  possesses 
intrinsic  validity.  It  is  not  proved  that  the  settler  was 
indebted  at  the  time,  and  it  is  fiiUy  established  that  a 
voluntary  settlement  by  a  husband  after  marriage  mthout 
fraud  is  not  within  the  statute  (c),  and  cannot  be  impeacSied 
by  subsequent  creditors.  Stephens  v.  Olix)e  {d),  Lush  v. 
Wilkinson  (^),  Montague  v.  Sandwich  {f)^  Kidney  v.  Causs-^ 
maker  {g)j  HoUowty  v.  Millard.  (A) 

Under  the  favourable  circumstances  of  this  case,  and  in 
the  abs^ce  of  a  suggestion  that  the  settler  was  indebted  at 
die  time,  the  Court  will  not  direct  an  inquiry  into  that  ftct^ 
but  at  once  establish  the  settlement 

Mr.  Hcnte  and  Mr.  Temple^  for  Mr.  and  Mrs.  WUson. 

The  settlement  cannot  be  questioned  except  in  a  suit  by 
creditors.  On  this  record  nothing  appears  to  impeach  it. 
In  the  absence  of  proof,  or  even  allegation,  of  the  existence 
of  debts  at  the  date  of  the  deed,  the  Court  will  not  proceed 
conjectunilly  on  the  mere  possibility  of  debt. 

Mr.  Bose^  for  the  Defendants  Codd  and  Tilson,  trustees 
in  the  marriage  settlement  of  Mr.  and  Mrs.  WUson. 

Mr.  Hart  and  Mr.  WiWraham^  for  the  trustees  and  ex« 
ecutors. 

(fl)  P.  101. 

(fi)  1  Vet,  Jun.  196.  Cordwell  v.  Mackr'dl^  Amh.  515.  and  Holmes  v. 
AUiHe,  1  Madd.  551.  were  also  cited. 

(c)  13  JS/tt.  c.  5.  (d)  2  Bro,  C.  C.  90.  {e)  5  VeM.  384. 

(/)  Cited  12  Vet.  148.  (g)  12  Yei.  136. 

(A)  1  ilfflf<W.4l4.  and  in  Partridge  t.  Gopp,  1  Eden.  165.,  the  decree 
proceeded  on  the  ground  that  the  party  was  largely  indebted  at  the 
time  of  the  gift. 

13  The 
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The  trastees  ofier  no  opposition  to  the  dium  of  the        1818. 
Phuntiffi,  but  are  desiropa  that  the  Court  shall  be  apprized    1^  '^   '^ 
of  die  fiicts  of  the  case  before  it  pronounces  a  decree*     No  «. 

evidence  is  adduced  of  the  execution  of  the  articles.  On  ^*"«*»«»- 
the  supposition  of  their  existence^  the  deed  of  3  Ist  December 
179^9  whidi  recites  them,  is  nugatory^  and  does  no  more 
than  had  already  been  done  by  them.  The  deed  of  1809, 
executed  after  so  long  an  interval,  and  conveying  recently 
before  his  death  a  large  portion  of  his  property  in  trust  for 
sale,  afibrds  a  presumption  that  the  settlor  was  indebted  at 
that  time.  The  trustees  submit  the  propriety  of  ascertain- 
ing that  fact  by  an  inquiry  before  t&e  Master*  A  volun* 
tary  bond  cannot  prevail  against  a  simple  contract  debt  (a); 
on  what  principle  can  greater  effect  be  given  to  a  voluntary 
settlement  ? 

7^^  Master  of  the  Rolls* 

No  doubt  can  be  entertained  on  this  case,  if  the  settlor 
was  not  indebted  at  the  date  of  the  deed.  A  voluntary 
tonveyanee  by  a  person  not  indebted,  is  clearly  good  against 
future  creditors.  That  constitutes  the  distinction  between 
the  two  statutes.  (6)  Fraud  vitiates  the  transaction ;  but  a 
settlement  not  fraudulent,  by  a  party  not  indebted,  is  valid, 
though  voluntary.  On  the  first  question,  (which  I  am  not 
now  to  decide^)  the  distinction,  I  apprehend,  is,  that  against 
sll  persons  claiming  under  the  settlor  the  recital  is  conclu- 
nve  (r) ;  but  it  would  be  difficult  to  maintain,  that  a  recital 
in  a  post-nuptial  settlement  of  ante-nuptial  articles,  of  the 
existence  of  which  there  is  no  distinct  proof,  would  be 
binding  on  creditors.  9uch  a  doctrine  would  give  to  every 
trader  a  power  of  excluding  his  creditors  by  a  recital  in  a 

(a)  Leehmere'f.  Earl  of  CarVule,  3  P,  W.  SSTSf. 

(h)  l5JSliz,  c.5,27JBlk.  C.4.  See  Lord  Towmhend  v.  Windham, 
tYei.\\. 

(fi)  See  Ford  V.  Ot^^  l  Salt.  asJ.  Marchionesr  of  Amumdate  v. 
Arffe,  a  P.  W.  49ff .    SMly  V.  Wright,  WUht,  \\,M. 

Vol.  I.  I  deed 
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181 8.       d^  to  which  they  are  nc^  parties.    In  this  kiataiioe  there 

* -'" '  '  appears  no  motive  for  the  redtid  if  untme ;  a  rebital  in  a 

«.  deed  .executed  before  the  party  engaged  in  trade,  wbtii  he 

JFABanrsrTo^,  was  not  indebted,  and  twenty  years  prior  to  hb  deaA. 

The  trustees  and  executors  Icnowing,  as  they  musty  Ihe 

affidrs  of  the  testator,  have  not  suggested  that  he  was  hl- 

debted  at  the  time  of  the  settlementi  nor  has  any  creator 

attempted  to  impeach  it.    I  am  bound,  therefore  to  dechire 

4t  valid. 


March  7. 10. 
17. 


The  Princess  of  WALES 
The  Earl  of  LIVERPOOi.  and  Count  MUNSTER. 


iDsbiUagaiiist  npHE  bUl  filed  by  Her  Royal  Highness  Cbrotti^  ./l^gvs^a, 

pi^tifT^T-^  Princess  of  Wales^  by  Antomf  BuUer  &.  Leger^  Esq. 

Ing  stated  two  jjey  ^gxt  friend,  stated,   that  in  or  about  the  month  of 

notes  of  the      August  1814,  William  Duke  of  Brwumck  Oek  deceased,  for 

^Isoo^^^  the  purpose  of  securing  the  sum  of  15,000/.  sterling  to  the 

sterline;  the      separate  use  of  Her  Royal  Highness^  signed  and  delivered 

iswoT^         *to  her  a  certain  promisory  note,  or  instrument  in  writing, 

French /ottif,     bearing  date  the  24th  day  of  August  1814y  whereby  he 

testator  for       assured  to  her  the  repayment  in  the  year  1  d  1(^  of  the  sum  of 

swruringasum  15  Qoo/.  sterling,  with  interest  in  the  mean  time;  and  also, 
of  15,000/.,  on  °  9.7 

an  affidayit  by  for  the  same  purpose,  signed  and  delivered  to  her  another 

ecutors^at^"  P''<*"*^^'^y  "^^  ^^  instrument  in  writing,  bearing  date  the 
he  had  in-  same  .24th  day  of  Ax^ust  1814,  whereby  he  assured  to  her 
Sst  note  and  P^yro^*^*  ^^  .tb©  month  of  August  1816,  of  the  sum  pf 
observed  on      15,000f.  Rrench  louisj  at  the  rate  of  24  French  livres  each, 

circomstances  together  with  interest  for  the  same  in  the  mean  time, 
tending  to  im- 
peach Its  authenticity ;  tb^t  he  was  informed,  and  beUeved,  that  the  second  note  had 
'  been  produced  by  the  Plaintiff  for  parent  in  a  foreicn  country ;  and  that  he  whs  aid- 
vised  and  believed'that  it  Was  neeesBaty  in  order  that  bis  atiswer  migh^  f^T  'o^^^  the 
case,  that  he  should,  before  answer,  have  insoection  of  the  second  DOte»  tt,1^sa,ard6rtd» 
that  the  Defendants  should  not  be  compeUcd  to  answer,  till  a  fortnight  after  production 
of  tiiG  second  aotr« 

13  The 
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The  bill  then  stated,  that  the  Duke  died  in  June  1815,        igig. 

having  made  a  will,  and  appointed  the  Defendants  ex-     ^  '  '  ^,  ■  ^ 

ecnton^  who  proved  the  will,  and  possessed  themselves  of     ^f  Wales 

hb  personal  estate  to  an  amount  more  than  suflb^ient  to    _    ^'  .   « 

•  r,.,.  •..         1  ..1  ^,        TheEarl.of 

satisfy  his  debts ;  and  that  the  pnncipal  sums  secured  by    Litbrpool. 

the  two  notes,  together  with  interest  from  the  24th  of 

August  1814,  was  due  to  the  Plaintiff  for  her  separate  use. 

The  bill  contain^  the  following  interrogatories :  <<  Whe? 
ther,  in  or  about  the  month  of  August  1814,  or  when,  the 
said  William  late  Duke  of  Brunsmck  Oels^  ibr  the  pnr* 
pose  of  securing  the  sttm  of  1 5,000/.  sterling  to  the  separate 
use  of  Her  said  Royal  Hi^ness,  did  not  sign  and  .deliver  to 
her  two  promisory  notes  of  such  date  respectively,  and  of 
such  tenor  and  effect,  as  hereinbefore  in  that  behalf  men- 
ticaied^  or  of  any  and  what  other  date  respectively,  or  of 
any  and  what  other  tenor  and  effect  respectively?  and 
Whether  the  said  principal  sum  secured  by  the  said  notes 
or  instruments,  together  with  interest  on  the  said  sum  fifbm 
the  24tb  of  Au^ist  1814,  is  not  now  wholly  due  and  owing 
to  Her  said  Royal  Highness  ?" 

The  bill  prayed,  that  the  Defendants  might  either  admit 
assela  of  the  Duke,  sufficient  to  pay  the  principal  sum  of 
15,000f»  and  interest,  or  that  an  account  might  be  taken  of 
his  personal  estate,  in  the  usual  manner,  and  that  the  same 
might  be  appli^  in  a  due  course  of  administration^  .and 
that,  if  necessary,  an  account  might  be  taken  of  what  was 
due  upon  the  said  notes,  and  that  the  amount  thereof  might 
be  paid  to  the  Plaintiff  for  her  separate  use. 

4  motion  was  made  by  the  Defendants,  <<  that  the  Plain* 
tiff  might  produce,  and  leave  with  her  derk  in  Court  for 
the  usual  purposes,  a  certain  promisory  note^  or  instru* 
metii  itt  writing,  in  the  bill  mentioned  to  bear  date  the  24th 
day  id  Attgust  18'14,  irheraby  it  is  in  the  bill  alleged,  that 
WilUam  Duke  of  Brunsmck    deceased    asanred   to    the 

I  2  '  Plaintiff 
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1818;        Plaintiff  payment  in  the  month  of  At^ust  1816|  of  tb«  luni 

J  -    ' .  of  15,000  French  louis  at  the  rate  of  24  French  livreB  each, 

The  Princess     -,.,.  ^..i  »  j 

of  Wales      together  with  interest  for  the  same  m  the  mean  time;  nna 

The  Earl  of    ^^^^   ^^  Defendants   might   have   a .  fortnight's    time  t6 

LivEspooL.     answer  the  bill,  after  such  instrument  should  have  been  so 

produced." 

In  support  of  the  motion  an  affidavit  was  made  by  Count 
MunsteTy  that  he  was  advised  and  believed  that  an  In- 
spection of  the  note  described  in  the  notice  of  motion 
might  afford  to  him  and  the  other  Defendant,  the  ISarl  of 
Liverpool^  material  information  for  their  defence ;  and  that 
the  note  had  nevei*  been  shewn  to  him,  nor,  as  he  was  in* 
formed  and  believed,  to  the  Earl  of  Liverpool. 

The  Solicitor  General  and  Sir  Arthur  Piggotf  in  support 
of  the  motion. 

In  an  action  at  law,  the  Plaintiff  could  not  compel  the 
Defendant  to  plead,  until  a  copy  had  been  delivered  of  the 
written  instrument  on  which  the  action  is  founded.  When 
the  instrument  is  under  seal,  the  Plaintiff  must  make  pr^ert^ 
and  the  Defendant  may  crave  oyer  s  and  by  analogy  to 
those^  cases,  the  modem  practice,  in  actions  on  written  in* 
struments,  though  not  under  seal,  as  bills  of  exchange 
and  policies  of  insurance,  entitles  the  Defendant  to  a  cc^y 
for  the  purposes  of  his  defence.  It  cannot  be  supposed  that 
a  court  of  equity  rejdcts  that  equitable  principle  which  i» 
thus  adopted  by  the  courts  of  law.  By  a  cross  bill,  it  is 
admitted,  the  Defendants  might  compel  producridn  of  the 
instrument,  and  compel  it  for  the  purpose  of  defence  to  the 
^  original  suit;  admitting  that,  can  we  consistently  deny  to 
tlie  Court  a  power,  to  order  the  production,  in  that  m\t 
in  which  alone  the  production  is  required?  Inspection  of 
the. instruments;  is  in  this  case  necessary  to  enable  the  De* 
fendants  to  make  that  answer  which  the  Plaintiff  series. 
The  bill  contains  interrogatories  whether  the  promisory 

1 6  notes 
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notM  were  not-  signed  by  the  Dake  of  Brunmick,  and 
whether  Ihe  mm  secured  by  ihem  is  not  sti)l  due*  Sup- 
posing a  dcMibt  of  the  authenticity  of  the  instruments^  (which 
I  pot  only  hypodietically,  but  on  which  so  put  I  am  en- 
titled to  argue,}  of  the  signature  of  the  Duke  for  example,  is 
it  not  obvious,  that  inspection  is  necessary  to  enable  the 
Defendants  to  answer  with  correctness  and  safety  ?  Were 
the  Duke  now  UWng,  and  a  Defendant,  it  might  be  con- 
tended that  he  could  answer  from  his  own  knowledge  these 
questions  relative  to  his  own  acts;  ))ut  by  what  means  can 
the  Defendants,  his  executors,  no  parties  to  the  transaction, 
without  a  view  of  the  instrument,  answer  to  its  authen- 
ticity ?  The  statement  in  the  bill  is,  that  two  securities 
were  given  for  the  same  sum,  payable  in  different  curren- 
cies, and  atdiflferent  dates.  What  assurance  has  the  Court, 
that  while  one  of  these  iiistruments  is  put  in  spit  here,  the 
other  may  not  be  enforced  against  the  Duke's  assets  in  a 
foreign  stale? 


1818. 


The  Princett 
of  Walxs 

ft. 
The  Earl  <jf  * 
Liverpool. 


Sir  Samuel  BomUbf,  Mr.  Mariirh  Mr.  Be[l,  and  Mr.  I^d-^ 
wellBgaiwit  the  motion. 


If  the  Defendants  are  entitled  to  succeed,  the  motion 
must  be  quite  of  course ;  the  case  of  a  creditor  filing  a  bill 
for  payment  of  a  sum,  due  on  a  security,  is  one  of  daily 
occurrence;  yet  no  precedent  has  been  produced  of* such 
an  order.  The  analogy  suggested  between  the  practice  at 
law  and  in  this  Court  is  unfounded.  It  is  true,  that  in  an 
acdon  on  a  bond  the  Plaintiff  must  makeprqfert ;  but  it  is 
equally  true,  that  the  practice  here  is  different.  In  a  case 
in  which  a  Plaintiff  had  stated  the  substance  of  a  deed  in 
his  bill,  and  referred  to  it  for  greater  certainty.  Your  Lord- 
ship decided  that  the  Defendant  could  not  compel  produc- 
tion on  motion,  but  must  proceed  by  a  cross  bill.  What 
is  there  in  this  case  to  entitle  the  Defendants  to  a  course  of 
practice  quite  new  ?  The  difficulty  in  the  way  of  their 
answering  is  altogether  imaginary.     What  difficulty  can 

I  8  they 
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1818«  they  find,  if  such  is  the  &ct,  in  statbg  that  they  bii?e  09 
J,  -.'  ^  knowiedffe  of  the  transaction,  and  leaving  the  Plaintiff  to 
of  Wales  make  proof  of  every  part  of  her  case  r  The  statement  m 
The  t,  \  i  ^^  ^^^  ^^^  ^^^  securities  were  given  for  the  same  soniy  ia 
Liv£iiFooL  io  the  disadvantage  of  the  PlaintiC;  before  a  decree  can  be 
pbtain^d,  both  must  be  proved  and  ddivered  up.  The 
motion  i;^  opposed  by  two  decisive  objections:  according  to 
the  uniform  practise  of  the  Court,  a  Defendant  cannot 
obtain  discovery  except  by  a  cross-bill;  and  even  by  a 
eroaa-bill  discovery  can  be  obtained  of  those  matters  only 
which  are  material  to  the  defence^  In  this  instance,  the 
Defendants  seek  by  motion,  production  of  an  instrument 
constituting  not  their  defence,  but  tlie  Plaintiff's  title.  It  ia 
a  ground  of  demurrer  to  a  bill  of  discovery,  that  it  roquirea 
a  disclosure  of  a  part  of  the  opponent's  case.  The  evidenoa 
of  one  party  may  certainly  be  material  to  support  the 
ca9e  of  the  other ;  in  a  deed  for  instance,  >rhich  is  the 
foundation  of  t)ie  title  of  the  Plaintiff  at  la^,  the  recitals 
may  serve  to  establish  the  pedigree  of  the  Defendant,  and 
he  may,  for  that  reason,  be  entitled  to  the  production  of 
that  deed ;  but  entitled  to  it  still  on  the  same  prineiple;^ 
as  constituting  a  part  of  his  own  case.  A  reference  to  this 
principle  evinces  the  necessity  of  adhering  to  the  rule,  that 
a  discovery  can  be  obtained  only  by  filing  a  bill,  which  im* 
poses  on  the  party  the  duty  of  stating  his  case,  and  afibrda 
to  bis  antagonist  the  opportunity  of  controverting  it.  Siq>- 
pose  to  a  bill  for  a  discovery  of  a  deed  as  containing  matter 
important  to  the  Plaintiff's  case,  an  answer  were  put  in 
denying  that  the  deed  contained  such  matter,  would  the 
Court,  in  opposition  to  that  answer,  on  a  mere  allegalioa 
in  the  bill  enforce  discovery?  If  such  an  attempt  can 
succeed,  what  will  become  of  pleas  of  purchase  for  valuable 
consideration,  to  bills  for  discovery  of  deeds  ?  In  seeking 
a  production  of  this  document,  their  object  is  to  destroy  its 
effect  The  Court  will  not  try  the  question  of  their  right 
to  ini^>ection  on  this  nummary  application,  bnt  by  restrict* 
ing  the  Defendants  to  the  ordinary  course  by  bill,  will 
enable  the  Plaintiff  to  make  a  defence. 

The 
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It  18  a  cnroxmstaiiee^  in  my  opinion,  of  considciiblo  im^  JhT^^cv^ 

poKUmce  to  tike  ptstikleej  that  the  biH  does  not  state  this  oi  Wjx^a 

dote  to  be  in  the  custody  of  the  Plaintiff.    If  a  cro89-bilV  xbe  Barl  of 

had  been  filed,  and  die  answer  hdd  not  admitted  possesioa  U^^^oou 
of  Ae  doealnent,  wdtild  the  Court,  on  that  recofd,  havot 
ordered  the  prodaction  ? 

*  Against  the  motioin* 

That  alone  is  a  decisive  objection  to  the  applications 
But  admitting,  for  the  purpose  of  the  argument,  that  in 
certahi  excepted  cases,  production  may  be  obtained  by  a 
Defendant  on  motion,  at  least  the  materiality  of  the  dis-* 
coveipy  must  be  distinctly  and  positively  averred.  ITie 
affidavit  on  which  this  application  is  founded,  states  only 
that  the  deponent  has  been  advised^  that  from  inspection  of 
the  instrument  something  may  arise  material  to  the  defence. 
Such  an  affidavit  would  not  be  sufBcient  to  extend  the  com« 
mon  injunction  to  stay  triaL 

The  Loan  ChakceixoR; 

On  a  case  of  so  much  importance  to  the  practice  of  the 
Court,  I  will  not  at  once  give  final  judgment. 

It  has  been  the  practice  for  a^»  in  courts  of  law,  to  in-" 
sist  on  a  prqfert  of  specialties ;  but  it  is  within  my  own 
lecollection,  that  where  an  instrument  is  lost,  of  which 
prqfert  should  otherwise  be  made,-  those  Courts,  adopting 
a  special  mode  of  proceeding,  have  assumed  a  jurisdiction 
whidi  was  formerly  exercised  exclusively  by  courts  of 
equity.  They  have  done  so  on  the  supposition  that  they 
were  doing  what  courts  of  equity  did ;  but  I  believe  it  will 
be  diffiailt  to  admit,  that  in  the  exercise  of  that  jurisdic* 
tion,  they  have  acted  between  the  parties  as  this  Court 
would  act.  That  however  is  the  principle  on  which  they 
have  since  proceeded,  in  compelling,  on  motion,  the  pro* 
diiction  of  bills  of  exchange  or  promisory  notes^  the  sub-^ 

I  4  jecta 
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18181  jecte  of  an  action ;  and  I  believe  that  I«ord  ibb»|/^/ci  first 
*rhc^n  Adopted  that  rale»  on«the  snppostion  that  he  did  no  more 
of  Wales  tlian  was  constantly  done  in  courts  of  equity.  .  Speak- 
i^e  Earl  of  ^^^  with  tall  the  jdeference  due  to  Lord  Mansfieldf  it  does 
LivjEftpooL.  not  appear  to  tne  that  he  exactly  recollected  what  a  eourt 
of  equity  would ^do  in  such  a  case;  because  there  is  a 
,  mighty  difference  between  simply  producing  an  instrumenty 
and  producing  it  in  answer  to  a  bill  of  discovery,  where 
the  Defendant  has  an  opportunity  of  accompanying 'die 
production  with  a  statement  of  every  thing  which  is  ne- 
cessary to  protect  him  from  its  consequences.  On  the  pre- 
sent €»se  we  must  refer  to  the  practice  of  this  Court;  and 
admitting  that  there  may  be  exceptions  to  the  rule  of  prac- 
tice^ we  must  also  admit  diat  great  care  must  be  taken 
in  each  particular  instance^  to  ascertain  that  the  case 
of  exception  actually  exists.  It  becomes  therefore  ne- 
cessary to  consider  the  case^  with  reference  to  all  our 
rules  for  compelling  production  of  instruments,  whe- 
ther instruments  mentioned  in  the  bill,  or  in  the  answer; 
recollecting  what  those  rules  require  the  Plaintiff' in  the 
one  case,  and  the  Defendant  in  the  other,  to  admit  re* 
lative  to  the  possession-  of  the  instruments.  The  hill 
states  the  existence  of  a  aouble  security  for  the  same 
sum ;  we  must  see  what  is*  alleged  with  regard  to  the 
possession  of  that  security  in  the  bill,  and  *  (no  answer 
having  yet  been  filed)  in  the  aiBdavit;  observing  that 
from  whomsoever  the  affidavit  may  proceed,  it  must,  if  to 
be  made  the  foundation  of  an  exception  to  the  rule,  con- 
tain a  statement  of  the  circumstances  constituting  the  case 
of  exception.  I  will  look  into  my  own  notes  of  the  prac- 
tice before  I  give  judgmept^ 


March  10.         On  this  day  the  LoRP  Chancellor^  after  statbg  the 
case,  pronounced  Judgment  as  follows : 

For 
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For  ibe  purpose^  of  illustrating  ivhat.I  shall  say  pre-       1818. 
leDtljf  I  observe  here  that  this  bill  dofs  not  represent  the    ^.     '"; 
notes  as  in  the  custody  or  power  of  the  Plaintiff;  and  it      of  Walks 
would  be  a  coniuderation  worthy  of  attention^  r^egard  be-    j^^  ^^j  ^ 
ing  had  to  what  is  settled  by  the  Court,  with  referen.ee  to     lWcbfool. 
the  production  of  instirum^its  by  Defendants,  hoiv  far  that  ^ 
circonatanee  is  material.    It  would  be.  contended  on  the 
0ne  hand,  -supposing  that  the  production  can  be  con^pelled 
on.motion, .  that  if  the  Plaintiff  has  not  stated  that  the  iiw 
BtmnEients  are  in  his  possession,  custody,  or  power,    he 
does  not  affi>rd  the  same  case  for  an  order  of  production, 
as  a  Defendant  must,  against  whom  the  order  is  never 
granted,  except  on  the  statemeQt  that  the  instruments  are 
in  his  custody  or  power;  a  statement  which,  according  to 
the  modern  doctrine,  he  is  not  understood  to  make^  when 
be  only  refers  to  the  instruments.    In  Bettison  v.  Far" 
ri^don  (a),  to  a  bill  for  reliel^  the  defence  was,  that  a  re-, 
eovery  had  been  suffered  which  barred  the  Plaintiff's  rightly 
and  the  answer  referred  to  a  lease  and  release  making  a  te- 
nant to  the  praeipe^  and  leading  the  uses  of  the  recovery.; 
an  motion.  Lord  Talbot  ordered  the  production  of  the 
deed,  merely  on  the  ground  of  that  reference  in  the  answer, 
sss^ing  as  his  reason,  that  as  it  must  be  produced  at  the 
hearing,  it  ought  to  be  produced  on  motion.     Subsequent 
eases  appear  to  question  that  doctrine  on  both  its  points. 
Ill  Lady  SAqfiesbitry  v.  Arrawsmith  (&),  and  in  Burton  v. 
NeviUe  {c\  the  Court  held  that  a  Plaintiff  has  a  right  to 
odl  for  the  instruments  creating  the  estate-tairunder  which 
he  claims^  but  expressed  great  doubt  whether  he  can  call 
for  the  instrument  on  which  the  Defendant  frames  his  title; 
and  later  decisions  seem,  to  have  established  that  it  is  not 
the  mere  reference  that  makes  the  documents  part  of  the 
answer  for  the  purpose  of ,  production  {d) ;   though   by 

(a)  3  P.  W.  365.         {h)  4  Vet.  66.       (c)  2  Car.  242.  cited  4  Vet.  67. 

(<f)  See  :Evant  v.  Richardtan,  ante^  p.  7.,  and  the  cases  there  cited ; 
to  which  may  be  added.  Earl  of  Saktbuiy  y.  CeeU^  1  Cox.  S77.  Sfnith 
V.  Duka  o/Korthumberiaad,  1  Onr.ses.  Ertkinfi  v..  Size,  2  Cox.  226, 
Cam^eilY.  French,  2  Cwr.  286. 

amending 
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1818.  ameliditig:  the  bill  and  addretfting  ftrtber  qoetdons,  t&e 

^   ■^■■^  Pkiiitiff  maj)   perbapsi  compel  the  Defa&dant  to  make 

of wIlu*  tliosa Ayeumente  part  of  tbe  ao9wer  for  that  purpoaa.    Oa 

«.  die  other  haod^  a  question  may  be  made^  Whether,  im  » 

Liverpool,  hill  framed    like  the  present,   the  Court  would  not  aa-^ 

If  aplaintifr  same  that  the  documents  on  wfaieh  the  Plaintiff  ooines^ 

mw?on  ^t-  ^^^"^  ^  make  his  demand,  are- such  as  he  ean  pro&r  to  the 

tenin^tru-  Court?  Whether,  if  a  Plaintiff,  not  stating  diat  oertaiik 

oirt'^dng  '  written  instrttments  are  in  his  custody^  yet  founds  a  daim 

that  they  are     qb  those  instruments,  the  Court  will  not  infer  that  he  has 

in  his  posses-  .         o    .       >         i  «<.  ^     •     •  j  • 

sioD,  whether  possession  of  them,  uness  an  aftdavit  is  B^de  to  Ae  oon-^ 

^f  ^T?  foct  *""7  ^  ^"  ***  P**"*'  *  8*^^  *^  <q>mion. 

unless  an  affi- 

to  die^coD^^        The  answer  now  caUed  for  i^  an  answer  whidi  is  to  ^»* 

tnry^guepre.  ply  itself  to  the  interrogatories  with  respeet  to  these  two^ 
notes ;  lind  it  haa  been  observed  that  there  is  a  singularity 
J  in  this  case»  arisisig*  from  the  circumstonoe,  that  though  die 
date  of  the  bills  is'stated^  no  mention  is  made  of  the  pe^ 
riod  at  whidi  they  w^re  actually  fiftaned:  two  notes  are 
given,  apparently  ef  die  aame  date,  for  payment  of  the 
same  sum;  and  where  it  is  obviously  ofear,  therefore^ 'that 
if  the  demand  can  be  substantiated  at  all  against  the  De^ 
lendacits,  they  possess  an  unquestionable  right  to  have  both* 
the  securities  delivered  up,  and  to  ceil  on  the  Court  to  take 
care  that  while  the  Plaintiff  is  enforcing  paymeit  against 
the  assets  of  the  Duke  of  Brunswick^  justice  is  done  by 
protecting  those  assets  against  all  possibility  of  fiurther  suit, 
in  respect  of  both  these  docummts.  The  motion  is  made 
en  a  supposition  that  the  instruments  can  be  so  dealt  with  by 
the  Court,  and  for  the  puipose  of  framing  an  answer  to  the 
interrogatories  which  I  liave  stated. 

The  general  doctrine  of  the  Court,  as  now  settled,  1 

tdce  to  be  this;  that  when  a  bill  is  filed,  it'will  depend 

H  entirely  on  the  manner  in  which  the  Defendant  expresses 

himself  with  respeet  to  any  instrument  for  Wihidi  the  Plain* 

4iff  may  have  a  right  to  call^  Whether  ihe  Phdntiff  can 

compel 
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oompd  from  that  Defendant  pTo4uction  on  mere  motkm  ?        1818. 
If  the  Defendant  states  in  his  answer  that  there  was  such  a   J^"^'  * 
deed,  though  the  Plaintiff  may  have  an  inti^'est  in  its  pro-     of  Wauss 
doctioD,  it  seems  olT  late  settled  that  that  is  not  enough^    ^^  ^^y  ^ 
bot  dbat  he  must  in  some  way  fix  the  Defendant  with  pos-    Livsaroox.* 
session  of  the  deed*     I  understand  that  practice  to  have  Reason  of  the 
proceeded  on  this  consideration,  that  if  an  order  fiur  pro*  ^jjirii^^praof 
dodion  were  made^  and  the  Defendant  refused  to  produce  ^yondroere 
the  instrument^  the  Court  would  find  itself  unable  to  m>ply  possesnonby 
its  process  for  enforcing  obedience^  because  no  cansiiU  ap^  ^®  ^^^^\ 
pears  on  the  pleadings  that  the  instrument   is ,  ui   pos»  previous  to  an 
session  of  the  Defendant,  and  that  he  has  the  power  to  a^tionf  ^'^ 
ob^.  It  is  therefore  usual  to  amend  the  bill,  ^and  by  intro- 
ducing an  allegation  that  the  instrument  is  in  the  possession 
of  the  Defendant,    to  call  for  such  an  admission  in  the 
answer  as  will  authorize  the  order.     On  the  other  hand  it  is 
stated,  that  if  the  Defendant  wants  production  of  deeds 
fiom  a  Plaintiff  who  has  not  said,  what  by  his  bill  he  may 
say,  that  he  has  left  the  instruments  in  the  hands  of  his  dcrk 
in  Court,  in  order  that  the  Defendant  may  inspect  them,  nor 
prayed,  as  our  ancient  biUa  used  to  pray,  that  after  inspection 
the  Defendant  may  answer  the  interrogstories  applied  to 
that  subject,  the  general  rule  of  the  Court  has  been  this : 
that  the  Dcifendant  must  file  a  cross  bill  an  order  to  obtain 
discovery  of  those  deeds.    In  the  argmnent  it  bad  been 
said  that  courts  of  common  law  do,  what  unless  .lasisun-* 
derstand  their  modern  practice,  they  certainly  would  do 
for  asking ;  namely,  that  wher«  a  Plaintiff  in  the  deelara* 
lion  founds  his  demand  on  a  written  instrument,  as.  a  pro^ 
SMSory  note^    those  courts  would  give  to  the  Defendant 
inspection  of  that  instrumoit,  in  order  that  he  nug^t  set 
by  whom  it  was  written,  whether  on  a  stamp,  and  with 
the  other  requisites.    I  believe  that  that  docrine  originated 
in  courts  of  laW|  on  the  notion  that  there  was  no  reason 
why  thi^  should  not  do  what  is  done  by  courts  of  equity; 
and  the  same  principle  has  introduced  their  modem  prac- 
tice of  dispensing  with  proferl  in  cases  of  lost  instru- 

mentM* 
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1818.  menu,  (a)  When  I  eatered  Wesmittster^haU  the  doctrine 
^  p\  ■  '  was,  that  where  the  rules  of  law  required  profert  the  party 
of  Wales  must  com«  into  equity.  I  state  it  as  the  opinion  of  that 
Th  Earl  f  ff^^  ™^"  Lord  Hardwickey  as  I  have  repeatedly  seen  it 
£.nr«ft»aoL.  in  his  hand-writing,  among  his  manuscripts,  that  no  such 
thing  could  be  done^at  law.  (&)  Many  doctrines  have  been 
introduced  into  courts  of  law  on  a  supposed  analogy  to  the 
practice  in  equity,  but  without  the  guards  with  which 
equity  surrounds  the  case;  as  in  tlie  insta'nce  of  dispensing 
yvitk^prqferty  no  man  can  enter  this  court  without  guard* 
ing  his  entrance  by  sanctions  which  the  courts  of  law  cannot 
impose;  and  it  happens  whimsically  enough,  that  there  are 
cases  in  which  courts  of  law^  proceeding  on  the  priniuple 
of  giving  a  remedy  because  onef  might  be  obtained  in 
equity,  have  compelled  the  party  to  resort  to  equity  for 
protection  against  that  practice  at  law.  When  courts  of 
law  held  that  because  the  production  of  piromisory  notes 
might  be  obtained  in  equity,  they  would  compel  the  Plain- 
tiff to  produce  them,  they  forgot  that  in  equity,  if  the  pro- 
misory  note  will  not,  on  the  face  of  it,  furnish  explanadon, 
the  Defendant  to  the  cross-bill  accompanies  the  production 
with  an  explanation  by  his  answer  of  all  the  circumstances ; 
and  that  the 'mere  compulsory  production  would  deprive 
him  of  the  safeguards  which  this  practice  affords.  On  the 
other  hand,  the  party  cannot  have  an  answer  to  a  cross  bill 
till  he  has  himself  answered  the  original  bill.  If  there  is  a 
necessity,  therefore,  that  he  should  have  production  before 
answer,  a  necessity  founded  on  special  circumstances  clearly 
manifested,  the  rule  of  this  Court  would  work  injostide 
unless  it  admitted  relaxation  and  exception.  That  such 
an  exception  was  long  ago  contemplated,  is  clear  from  a 

(a)  See  Read  v.  Brookman,  5  T.R.  151.  Hendj^  v.  Stephemoti^ 
10  Easty  55, 

(b)  See  WhUfieldy.  Pauuei,  1  Vet: 387.  Earl  of  CheiterfiM  r.Jan- 
«efi«  lAik,  345.  Antm.  SAik,  61.  Snellgrove  y.  Baiiey,  sAtk*  314. 
fValmiley  v.  Child,  1  Vei,  345.  Giynn  y.  The  Bank  of  England^  3  Fe$.  4 1 . 
Lord  Thurlow  appears  to  havexntertained  the  satme  opinion^  Atkimou 
T.  Leonard^  3  Bro,  C.  C  224. 

passage 
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passage  in  the  original  text  of  the  Practical  Begi8ter{a)i       i8\8. 
(a  book,  of  cdnsiderable  authority^)  in  which  it  is  said,     ^■■■v'*^ 
"  Where  a  deed  in  the  Plain tifP's  hands  mentioned  in  the     ©f  Waies 
"  Plaintiff's  bill  was  liecessary  to  the  Defendant's  making  ^ 

<<  in  his  defetioe  a  fall  answer,  the  Court  ordered  the  Plain-  LivcRfooT.. 
*^  tiff  should  give  him  a  copy  of  it;"  and  it  seems  to  me 
that  if  no  authority  could  be  produced,  the  obvious  justice 
of  such  a  position  would  well  authorize  the  Court  to  make 
a  precedent  upon  the  subject.  There  is  no  general  rule 
with  respect  to  the  practice  of  this  Court  that  will  not  yield 
to  the  demands  of  justice.  In  the  case  of  Beckford  ▼• 
WUiman  (6),  where  something  more  Was  sought  than  that 
the  Defendant  should  produce  and  give  a  copy  of  the  in- 
strument, namely,  that  the  instrument  should  be  kept  in 
the  custody  of  the  Court  till  the  hearing,  because  if  not 
then  produced,  the  justice  arising  out  of  variations  b^ 
tween  that  deed  and  another  with  which  it  was  to  be  com- 
pared, would  be  defeated,  it  was  laid  down  that  the  ge- 
lieral  rule  would^  under  circumstances,  yield  so  as  to  admit 
an  exc^ion ;  and  though  in  that  instance  the  Court,  not 
thinking  that  the  circumstances  required  it,  refused  to  go 
beyond  the  general  practice,  it  referred  to  former  examples, 
in  which  th.e  strict  rule  had  been  sacrificed  to  the  justice  of  v 

a  particular  case. 

Such  is,  in  my  opinion,  the  general  doctrine  on  this  ques- 
tion ;  but  it  appears  to  me,  I  confess,  very  clear,  that  the 
affidavit  on  which  this  motion  has  been  made,  falls  short  of 
establishing  the  existence  of  that  necessity  which  can  alone 
ju&tify  41  deviation  from  the  practice.  It  is  obvious  that  it 
may  be  material  that  these  itistruments  should  be  seen,  in 
order  to  ascertain  whether  they  have  reference  to  each  other 
as  duplicates  i  whether  they  contain  important  variations ; 
whether  they  are  written  on  stamps ;  and  it  must  not  be 
forgotten  that  the  Defendants  will  be  entitled  to  have  them 

(«)  P.  1 61 .  ef  Mr*  WyaWi  edition.  '  (6)  J  6  IV*.  45S. 

delivered 
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1818«  dcKvered  up  at  the  heariifg;  for  I  cannot  agred  that  the 
Tk'vJ^     Court  will  be  content  with  an  indemnity  against  the  conse- 

ofWAXEf  quences  of  their  not  being  delivered  up;  at  leai^  that 
Tb  Etfiof   V^^V^^^^^^  ^^  extremely  questionable^    But  the  afiidavit' 

Liv£APooi;^  amounts  only  to  this ;  (as  a  negative  inference  I  take  it  thaf 
Count  Manster  must  have  seen  one  of  these  notes;  Lord' 
Liverpool  makes  no  affidavit,  knowing  probably  less  of  the 
matter;  but  for  any  thing  that  I  jadicially  know  he  may 
have  seen  both:)  the  statement  is,  that  Coiint  Munsier 
is  advised  that  an  inspection  of  the  instrument  may  afford 
to  the  Defendants  material  information  for  their  defence ; 
that  isy  it  may,  or  may  not,  afford  it.  How  can  it  be  sfud 
that  this  expression  ^  may  afford,"  points  out  the  necessity 
aQuded  to  in  the  passage  which  I  have  quoted  ?  It  appears 
to  me  impossible.  This  motion  requires  an  affidavit 
atating  more  strongly  the  necessity,  and  in  some  measure 
the  grounds  on  which  the  necessity  arises.  Unless  those 
grounds  are  to  a  certain  extent  stated,  it  is  impossible  to.be 
sure  that  the  Court  is  not  compelling  a  production  ivhich 
the  circumstances  do  not  require.  It  seems  to  me  that  the 
right  mode  of  disposing  of  this  case  is  to  dismiss  the  mo- 
lion,  unless  the  Defendants  produce  an  affidavit  of 
.s{}ecial  circumstances. 


By  a  farther  affidavit.  Count  Munster  stated,  that  he  was 
informed  and  believed  that,  near  the  end  of  the  year  181G, 
the  Plaintiff  sent  to  one  of  the  executors  of  the  Duke  of 
JBrunsfwick,  who  had  not  proved  the  will,  two  instruments  in 
writing*  one  in  the  German  and  the  other  in  the  JPrenck 
language,  both  dated  24th  August  1814,  purporting  to  be 
engagements  on  the  part  of  the  Duke  to  pay  to  the  Plaintiff 
in  two  years  15,0002.  sterling,  with  interest;  that  upon 
inspection  of  those  instruments  by  the  deponent  in 
February  last,  the  hand-writing,  construction,  and  spelling 
appeared  not  equal  to  those  of  the  late  Duke^  and  the  sig- 
nature 
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nature  was  **  Brunemkk  and  D*OHs/*  whibh  had  not  been 
used  by  the  Duke  since  his  return  to  his  dominions  in 
1813 ;  chat  he  was  informed  and  believed  that  in  April  1817 
the  Flainliff  caused  the  instrument  stated  in  the  bill  for  re- 
payment ct  15,000  torn  de  Rrgmce^  to  be  produced  kk 
payment  in  Brvnmieks  and  that  he  was  advised  and  b»> 
lieved,  that  previous  to  piltti^g  ia,  his  answer  to  the  bHl»  k 
was  necessary,  in  order  that  his  answer  might  foUy^neet 
the  eas^  that  he  should  haveJpq)eetioii  of  the  lastnnei^ 
tioned  instrument. 
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1818. 


The  Princess 
of  Wales 

«. 
TheBariof 

LiTS&POOU 


The  Lord  Chancellor. 

I  have  read  the  affidavit,  and  it  is  enough  to  say  that  it 
lays  a  sufficient  ground  for  deciding  that  the  Defendants 
are  entitled  to  a  productioa  of  the  instrument  before 
answer.  The  Plaintiff  is  at  liberty  to  come  at  any  time  in 
repty  to  this  affidavit;  it  being  understood  that  in  the  mean 
time,  tl)e  Defendants  shall  not  be  called  on  to  answer  till  a 
fortnight  after  this  note  has  been  produced.  I  take  that 
to  be  the  proper  rule  of  tlie  Court,  {a) 


March  M. 


(a)  la  an  SDOfijinouf  casb  to  be  fdundin  %Ditk.*r7S.  Lord  ThuHatif 
tsnpertod'to  have  said,  <^  JOid  yoa  efer  know  an  instance  cf  aDefcnd- 
SDt's  applying  sgsinst  aPlaindfi;  even  to  produce  deeds  ?  There  cannot 
be  any ;  it  hath  been  defiled.  If  you  want  it,  you  must  file  a  cross-bill 
fbrttb^'purpote**. 


END   Ot  THE    nuSV   PART. 


(  IM  ) 

ORDER  OF  COURT. 

10th  March^  1818. 
.  It  is  hereby  ordered,  that  in  future  all  references 
of  answers  of  Defendants  for  insufficiency  <h:  for 
scandal  and  impertinence  or  for  impertinence,  made 
in  the  same  cause,  be  mad^  to  the  same  Master. 
And  it  is  farther  otdefed,  that  where  answers  of  ^ 
Defendants  have  been  referred  for  scandal  and  Im- 
pertinence, or  for  impertinence,  and  the  Court  shall 
afterwards  refer  the  same  for  insufficiency,  the 
latter  reference  be  made  to  the  same  Master  as 
the  former  reference. 

EtDON,  C. 

ORDER  OF  COURT. 

The  5th  day  of  August,  181S. 
Whereas  it  is  expedient,  that  the  present  practice 
of  the  Court,  with  reference  to  costs  in  cases  in 
which'  notices  of  motion  given  are  abandoned, 
should  be  altered*  It  is  therefore  h^eby  ordered, 
that  from  and  after  the  26th  day  of  October  next, 
if  a  party  gives  notice  of  motion  and  does  not  move 
accordingly,  he  shall,  when  no  affidavit  is  filed, 
pay  to  the  other  side  forty  shillings  costs  upon  pro- 
duction of  the  notice  of  motion ;  but  when  an 
affidavit  is  filed  by  either  party,  the  party  giving 
such  notice  of  motion  and  not  moving,  shall  pay  to 
the  other  side  costs  to  be  taxed  by  the  Master,  un* 
less  the  Court  itself  shall  direct,  upon  production 
of  the  notice  of  motion,  what  sum  shall  be  paid  for 
costs.  And  let  this  Order  be  entered  with  the 
Registrar,  and  fixed  up  in  the  offices  of  the  Six 
Clerks  and  the  Registrar  of  the  Court. 

ELDON,  C. 


REPORTS 


OF 


CASES 


ARGUED  &  DETERMINED 

IN   THE 

HIGH  COURT  OF  CHANCERY, 

CommenciDg  in  the  Sittings  before 

HILARY  TERM, 

58  Geo.  3.  1818. 


JOHN  DAVIS  and  MARY  BRADFORD  his  Wife,        I817. 

Plaintiffs  ;  ^^^'  ^^ 

ANO  1818 

ANN  UPHILL,  Widow,  JOHN  UPHILL,  BENJA-     Jlf«rcA2*4. 
MIN    BRADFORD    UPHILL,     and    THOMAS 
UPHILL,        -         -         -         -        DEFENDAirrs, 

npHE  case  as  it  appeared  on  the  pleadings   was  as  ^  *^^*  a 

follows  :  .    under  hermar* 

riage  lettle- 

By  settlement  made  on  the  marriage  of  Thomas  UphiU,  ^^^^^^j^^ 

deceased,  and  the  Defendant  ^nn,  dated  the  9th  and  10th  maindertober 

ot December  1759,  the  land&  in  question  in  this  cause  were  ^^^  deceJed 

limited  to  the  use  of  the  husband  for  life  without  impeach-  hoibend  in 

ment  of  waste,  with  remainder  to  Trustees  and  their  heirs  ^  ghe  should 

to  .preserve  contingent  remainders  remainder  to  the  use  of  "PR^"^.^" 
.       ,  °  .  ,    mainder  m  df - 

the  wife  fi>r  life  in  part  of  her  jointure,  remainder  to  the  use  fault  of  ap- 

of  such  child  and  children  of  the  body  of  the  husband  on  ^ShUA^ 

the  body  of  the  wife  to  be  begotten,  for  such  interest  and  as  tenants  m 

'  common,  pn 
sgnemeat  by  the  children  that  on  her  joining  in  soffering  a  recofeiy,  theim  me  to  vrlucli 
rae  recoreiy  fhould  enure  should  be  to  A.  for  fife,  wUhoui  impeachment  of  watte,  is,  it 
weos, vafidin  mp^ ;  and  t^  Qaaxt  tberefore  refused  to  contmne  an  iojiiBctioatt>  lettrain 
her  from  cutting  timber,  ui^cis  s^urity  was  given  to  her  for  the  value  of  all  which  sha 
w^t  cut  during  her  life. 

Vol.!.  K  estate, 
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1818.  estate,  and  in  such  maoner  as  the  husband  and  wife  should, 
during  their  joint  lives,  by  any  deed  or  deeds  in  writing 
under  their  hands  and  seals  duly  executed,  and  attested  hy 
two  or  more  credible  witnesses,  direct  or  appoint ;  in 
de&ult  of  such  appointment  to.  the  use  of  such  child  or 
children  for  such  interests  and  estates,  and  in  such  manner, 
as  the  survivor  should  by  any  deed  or  deeds  in  writing  or 
by  will,  executed  in  the  praaence  of  and  attested  by  three 
or  more  credible  witnesses,  give,  devise,  or  appoint ;  and  in 
default  of  such  appointment,  to  all  the  children  ^ually  as 
tenants  in  cooinon. 

A  settlement  of  the  same  date  was  also  made  of  other 
lands  to  the  same  uses. 

The  issue  of  the  marriage  were,  the  Plaintiff  Maty 
Bradford  Daois^  Robert  Uphill,  who  died  leaving  the  De* 
fendant  Bergamn  Brac^ord  Vj^hiUp  his  eldest  son  and  heir  at 
lawj  and  the  Defendants  Thomas  Uphill  and  John  l^hiU. 

ThomfLs  Uphill  die  father  having  died  without  eaoerdsii^ 
his  power  of  appointmenti  by  settlement  dated  tfael6di  and 
17th  of  Jime  1789»  made  previous  to  the  marria^  of  the 
Plaintift,  and  in  contemplation  thereof,  reciting  the  inden- 
tures of  the  9th  and  lOth  of  December  1759,  and  the  facts 
before  mentioned,  it  was  witnessed,  that  Ann  Vphill,  the 
widow,  (party  to  the  settlement^)  in  consideration  of  the  mar- 
riage, and  by  virtue  of  the  power  contained  in  the  deed  of 
1759,  granted,  released,  and  appointed  to  John  Uphill  wad 
Morgan  Davis  and  their  heirs,  certain  parts  of  the  estates 
comprised  in  that  deed,  to  certain  uses  therein  expressedj  in 
favor  of  the  Plaintifi  and  the  children  of  the  intended 
marriage. 

Sometime  after  the  marriage  of  the  Plaintifis  it  was 
discovered  th^t  the  settlement,  (so  far  as  regarded  the  ap^ 
pointment  thcareby  intended  to  be  made  by  Ann  UphiU)  wns 
defieotive  and  void»  boih  as  not  hdng  attested  in  oonfeimtty 
with  the  provisions,  and  as  comprehending  olyects  (the 

husband 
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lutttwiid  fliid  children  bf  the  marriftge)  not  widiin  the  limki^        1818. 
of  the  power;  whereupon,  by  Deed^Poll  dsted  the  SOth  of 
May  J8H9  dtJy  exiccuted  according  to  the  terms  of  the 
power,  after  redting  the  defiNt  in  the  settlement,  and  that 
the  Defimdant  Jbm  Uphill  had  therefore  consented  to  exe- 
eute  the  present  appointment,  conformably  to  the  directions 
of  thie  deed  of  December  1759,  by  which  the  power  was 
created,  and  thereby  not  only  to  confirm  the  setdement  of 
June  1789,  so  far  as  she  lawfully  might,  but  also  to  make  some 
fiyrtber  provision  for  herdaoghter  the  Plaintiff,  MofyBrad^ 
ford  Davisy  and  that  being  in  like  manner  desirous  to  pro- 
vide for  her  two  remaining  children,  the  Defendants  John  and 
Thmeuj  by  settling  «pon  them  one  equal  foarth  part  of  the 
eststes  o?er  wMoh  her  power  extended  so  far  as  she  could 
compute  the  same,  slie  bad  by  two  deeds  of  appointinient  ef 
(he  iame  date^  appointed  as  to  certain  parts  of  the  said 
estates,   according  to  such  intention,  to  the  Defendants 
John  and  Thomas  respectiTdy  in  ^ ;  and  that  «he  was  also 
dsMrous  to  provide  for  the  issue  of  her  deceased  son  Robert^ 
by  settling  on  the  Defendant  Benjamin  Bm^crd  UjMU  one 
eqaal  febrl^  part  of  the  said  estates,  but,  inasmudi  as  her 
ponwr  did  not  extend  to  grandchildren  she  was  unable  to 
make  sudi  appointment  thereof,  and  therefore  left  one  equal 
fcarth  part  unappointed,  earnestly  recommending  her  two 
sons  and  her  daughter  to  release  to  the  Trustees  of  the  said 
Bdifamim  Bradford  UpkiW%  marriage  settlement,  such  equal 
fosrth  part ;  it  was  witnessed,  that  Ann  UphUlj  ki  consider- 
ation of  natural  lofe  and  afihction  for  her  daughter  JIfery 
Bndford  Davis^    and  in  executicm  of  the  said  power, 
tbsreby  appoittted  that  all  such  parts  of  the  said  estates  as 
wers  therein  particularly  described  diould  thenceforth  go 
and  remain  to  the  only  nse  of  die  Plaintiff  Jfeiy  Bradfin^ 
Davis^  her  heirs  and  assigns  for  ever,  to  the  end  that  slie 
and  her  husband  might  oonv^  and  assure  the  same  to  the 
Trustees  in  the  settlement  of  Jbs^  1789,  upon  the  uses  and 
trusts  thereby  declared. 

The  BOI,  stating  these  tnmsactions,  and  that  the  Phrfnr 
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1818.  ^  tifi  had  ever  nnoe  their  marriage  been  in  posses&m  of  i 
part  of  the  premises  c<mtained  in  the  last-mentioDd  iked  of 
ajpipQintment^  but  that  the  Defendant  Ann  DphM  had  oon- 
tinuod  an^  still  was  in  possession  of  the  residue  thereof^  and 
beiDg  itistigated  thereto  by  her  said  sonS  and  grandson  the 
DefendantSt  John^  Benjamin  Bradford^  and  Babert^  had> 
togetlier  with  them,  cut  down  considerable  quantities  of 
timberi  and  committed  various  other  acts  of  waste*  on  the 
last^menttoned  part  of  the  said  estates,  prayed  an  account 
of  the  timber  so  cut,  and  the  amount  of  the  damage  so  com* 
jnitted,  and  an  injunction. 

The  answer,  put  in  by  ail  the  Defendants,  stated  that 
about  the  time  of  the  execution  of  the  last-mentioned  deed 
of  appcnntment  in  &vor  of  the  Plainti£&,  it  was  agreed  be- 
tween all  the  parties,  that  the  premises  of  which  Ann  UpkiU 
ONitinu^  in  possession  should  be  limited  to  her  use  for  her 
life,  without  impeachment  of  waste,  and  that  the  Plaintiff 
John  Daxns  and  the  Defendant  Join  Ufhill  accordingly 
signed  a  memorandum  in  writing,  in  die  foUowing  words  :«— 
^^June  25.  1814,  We  the  undersigned  do  hereby  agree  to 
execute  a  deed  declaring  the  uses  of  a  Recovery  by  which 
all  Ann  VfJiilT^  settled  estates  are  to  be  limited  to  her  for 
life,  without  impeachment  of  waste  —  part  of  the  estate  at  & 
to  be  assured  to  John  —  part  of  the  estate  at  E.L.  to  be  as- 
sured to  Tliomas  Uphill  —  and  the  estate  at  B*  and  part  of 
the  estate  at  £r.  S.  and  JEL  to  be  assured  to  Mofy  Br&d/brd 
Davis  :  and  to  do  all  other  things  necessary  to  give  effect  io 
the  arrangement  made  by  Messrs.  G.,  the  persons  appointed 
to  value  and  divide  the  estate :  and  unlpi  such  arrangement 
is  made  and  completed,  it  is  declared  that  certain  deeds  of 
appointment  dated  the  SOth  day  oi  May  last  shall  be  consl- 
idered  inoperative  and  of  no  efiect"  The  answer  &nber 
stated,  that  in  pursuance  of  such  agreement,  an  indenture  of 
bargain  and  sale  dated  the  21st  of  June  1814  was  executed 
between  the  Plaintiffs  and  Defendants  and  other  parties, 
and  a  Recovery  suflSsred,  whereby  all  the  premises  com- 
prised in  the  d^  of  1814  (except  those  of  which  pOsKteion 
i>  |iad 
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-  bad  been  grven  to  the  Plaintiffi}  were  limited  to  the  use  oP       1818. 
Ann  Uphill  for  life,  without -impeachment  of  waste,  with- 
remainder  (as  to  the  part  appointed  in  favor  of  the  Plain- 
tiff Mary  Bradford  Davis)  to  the  use  of  the  said  Plaintifl^       Uwitt. 
her  heirs  and  assigns.    The  answer  insisted  that  under  this' 
Indenture  and  Recovery  the  Defendant  Ann  Uphill  was- 
tenant  for  life,  without  impeachment  of  wa^e^  .and  there- 
fore  that  the  injunction,  which  had  been  obtained  upon  the 
statement  in  the  Bill  by  the  suppression  of  those  facts^ 
should  be  dissolved. 

The  indenture  of  the  21st  d£June  1814,  executed  by  the 
Defendant  ^fin  Uphill^  Thomas  Uphill^  the  Defendant  Joiin 
Vfhia,  the  Plaintiffs,  the  Defendant  Benjamin  B.  Uphill  and 
Ann^  his  wife,  John  Swarbuci  and  Oliver  Khiggoiard^  recited, 
among  other  things,  in  addition  to  the  deeds  stated  in  the 
pleadings,  articles  of  agreement  of  the  12th  of  February 
1810,  by  which,  after  reciting  that,  in  contemplation  of.  the 
intended  marriage  of  the  defendant  Beryamin  B»  Uphill  arid. 
AmiHaymardf  it  was  proposed  and  agreed  that,  as  no  legal 
Emitadon  could,  under  the  powers  given  to  Ann  Uphill  by 
the  indenture  of  December  1 7^9»  be  made  by  her  in  favour 
of  her  grandson,  the  said  Defendant  Benjamin  B.  Uphiltj 
she  should  release  all  power  of  appointment  given  to  her  by 
the  siud  indenture  to  the  end  that  certain  hereditaments 
dierein  particularly  described,  might,  on  her  death,  be 
divided  among  all  her  children  by  her  said  late  husband, 
according  to  the  direction  of  the  said  indenture^  and  re- 
citing that,  on  the  treaty  for  the  marriage^  it  was  agreed 
that  Beryamin  B.  Uphill  should  enter  into  a  covenant 
for  suflfering  a  recovery  of  that  part  of  the  estates  in  question 
to  which  he  would  be  entitled  in  right  of  his  father  on 
the  death  of  the  Defendant  Ann  Uphill^  without  exerdsing- 
her  power  of  appointment,  and  settling  the  same  to  the 
uses  expressed  in  his  marriage  settlement;  Ann  Uphill 
covenanted  not'  to  execute  any  appointment  of  such  part 
of  t|ie  estates  in  question,  therein  described^  and  released 
to  trustees  all  her  power  of  appointing  the  same*     The 
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1818.  indeatiVQ  ot  nhme  1814,  £irther  recited,  that  since  the 
execution  of  the  artides  of  the  12th  of  February  1810, 
Jnn  UjphUl  havixig  been  advised  that  she  could  not  properly 
release  her  power,  in  regard  the  same  was  not  releasabk  in 
equity,  bad  proposed  that  on  being  discharged  from  all 
liability  to  which  she  might  he  subject  in  respect  of  her 
covenant  to  release,  she  would  relinquish  all  power  over  the 
unappointed  part  of  the  estates,  by  joining  in  the  recovery  to 
be  suffered  thereof;  and  after  a  release  from  the  covenantees 
to  Ann  Uphill^  of  all  the  covenants  so  entered  into  by  her 
in  the  articles  of  Febtmary  1810;  and  a  release  from  the 
Plaintiffi,  and  the  Defendants  Jok»  UpkOlmd  Thomas  l^ 
Aillf  to  Bef^amin  JB.  V^li  of  the  unappointed  part  of  the 
estates ;  and  a  &rther  recital  that  for  as  much  as  Ann  Up^ 
hill  wQuldy  by  joining  in  the  recovery,  forfeit  her  own  life- 
estate  in  the  premises  mentioned  in  the  deed  of  December 
1759,  it  had  been  agreed  that  the  first  use  to  which  the 
said  reeovery  should  enure  should  be  as  to  all  the  said 
premises,  to  Ann  UphiU  for  life,  without  impeachment  of 
waste ;  all  the  lands  mentioned  in  the  pleadings  were  con- 
veyed to  a  trustee^  to  the  intent  that  he  might  become  a 
tenant  to  the  praecipe  j  and  it  was  declared  that  the  recovery 
shonld'eimre  as  to  1^  the  said  premises^  to  the  use  of  the 
Defendant,  Ann  VphiU^  and  her  assigns,  for  her  life^  without 
impeachment  of  waste ;  and  after  the  determination  of  that 
estate  as  to  each  feurth  part  of  the  said  premises^  to  the  uses 
expressed  thereof  respectively. 

1817.  Anii^undion  having  been  granted  by  the  Vice-Chan- 

Jan.  22.      ccUor,  ofi  this  day  the  Defendants  moved  to  dissolve  it. 

Sir  Samuel  Romil^  and  Mr.  ShadweU  for  the  motion»  in- 
sisted OR  the  right  of  the  Defendant,  Ann  Uphill^  as  tenant 
for  life,  without  impeachment  of  waste,  by  virtue  of  an 
iigreement  to  which  the  Plaintiffi  were  parties. 

Mr.  Leach  and  Mr.  Wrojf  in  support  of  the  injunction. 
The  agreement  on  wfaieh  the  Defendants  rely  is  andi  as  a 

court 
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court  of  eqai^  wiH  not  support ;  —  a  benefit  obtained  as  the 
conditieii  of  an  execution  of  thie  power,  in  favor  of  the 
party  aerddng  it,  and  at  the  expense  of  its  objects. 


Z^eLosD  Chaucsixob. 

If  I  undentand  the  very  complicated  deed  which  has'      1818. 
been  left  with  me,  the  Defendant,  Ann  UphiU,  is  in  law,     M"^^^- 
tenant  for  life  without  impeachment  of  waste,  as  to  the 
premises  with  i*espect  to  which  she  ia  now  enjoined  from 
cemmitting  waste.     The  injundioii  can  stand  only  apon  a 
principle  of  equity  that  wonU  disable^  her  from  taking  s 
a  benefit  to  herself  rnider  the  exeeiitio»  of  her  power,  and 
from  ao  execating  it  as  to  convert  her  estate^  which  was  an 
eatste  impeachable  of  waste,  into  an  0rtate  not  impeachaUe 
of  waste.     But  this  case^  which  is  feimd  upon  inspection  of 
the  deed  much  more  compticattd  than  it  appears  in  these 
{deadings,  may  fuiniah  cowiderable  arguments  for  cen- 
teadti^  that  it  does  not  fidl  within  the  principle  adverted 
to.    All  the  other  parts  of  Ae  fiimily  are  parties  to  the 
deed  which  changes  the  quality  of  her  estate  for  Kfe. 
The  estate  had  become^  by  the  various  insftraraents  redted 
ID  the  deed»  partly  q^pointod,  partly  not  appointed,  and 
psrdy  the  subject  of  appoiiitments  the  validity  of  which  was 
({nestionable;  and  her  powers  bad  been  i^eased  by  instru- 
maits^  the  validity  of  which  was  also  qnestionaMei    V  the 
finsl  arrangement  by  the  deed  to  lead  the  uses  of  the  re^ 
eorenr  caa  be  considered  as  an  execution  of  the  powers  she 
had,  and  can  be  considered  in  that  l%^t  only,  there  seems 
to  me  considerable  reason  for  contending  that  the  arrange- 
ment might  be  supported.     But  it  further  appears,  that  the 
parties  found  their  estates  involved  in  so  much  uncertainty^' 
psrtly  by  reason  of  the  state  of  the  family,  and  partly  by 
the  elbcl  of  all  the  deeds  that  bad  been  executed,  and  the 
iaSboAtj  of  ascertainhig  their  operation,  that  they  were, 
advised  and  thought  it  best  to  deal  with  the  estates  aa 
if  they  stood  limited  to  the  original  usei,.  and  to  sn&r 
recoveries  of  their  esta^  tail  in  remainder,  Ann  UphiH 
K  4  joining 
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In  an  arrange- 
ment settling 
the  interests 
of  all  the 
branches  of  a 
family,  child* 
Ten  ma^  con- 
tract with 
each  other  to 
give  tp  a  pa- 
rent who  had 
a  power  to 
distribute  pro- 
perty among 
them,  some 
advantage 
which  the  pa- 
rent, without 
their  contract 
with  each 
other,  could 
not  have. 


joining  to  enable  them  to  do  so ;  and  if  the  title  is  to  stand 
upop'the  recovery  die  enabled  them  to  sufier,  and  not  upon 
execution  of  power,  there  seems  no  valid  objection  in  equity 
to  her  bargaining  as  to  the  terms  on  which  she  would  join 
in  a  recovery;   and,  indeed,  the  same  observation  may 
apply,  if  it  is  to  be  considered  as  a  mixed  transaction  x>f 
execution  of  power  and  recovery,  as  it  seems  to  me  that 
if  her  joining  in  a  recovery  was  required  by  the  family  to 
ascertain  their  own  rights,  she  might  be  allowed  to  judge 
on  what  terms  she  would  join.     If  I  do  not  misunderstand 
the  long  deed  left  .with  m^  and  the  pleadings,  I  apprehend 
she  also  parted  with  the  possession  of  some  of  the  premises 
of  which  she  was  tenant  for  life*     I  have  not  met  with  any 
cpse  where,  in  an  arrangement  settling  the  interests  Of-  all 
the  branches  of  a  fiunily,  it  has  been  held,  that  childtai 
may  not  contract  with  each  other  to  give  to  a  parent,  who 
iiad  a  power  to  distribute  property  among  them,  some  advan* 
tage  which  the  parent,   without  their  contract  with  each 
other,  could  not  have*   This,  however,  is  by  no  means  mafij 
the  case  of  execution  of  a  power;  but  it  is  a  strange  mix- 
ture of  the  ^execution,  of  a  power,  and  of  oonveyattce  by 
record  of  the  estates  of  both  the  paMBt  and  the  children. 
Upon  the  whole,  I  indiiie  to  think  this  injunction  diould 
be  dissolved ;  but  that,  in  all  ercnts,  Ann  UphiU  should  not 
be  restrained  from  cutting  tirabo*,  unless  security  is  pven 
to  her  for  the  full  value  of  all  she  might  cut  in  her  life- 
time, to  the  intent  that  she  may  not  be  a  sufferer  by  an  in- 
junction, which,  at  the  hearing  of  the  cause,  may  not  be 
thought  sustainable,  {a) 


The  following  order  was  made :  <<  That  the  Plaint^  do^ 
within  fi>ur  months  from  the  date  hereof,  give  security,  to 


(a)  For  the  doctrine  of  CoorU  of  EquHy  on  the  question*  whether 
the  execution  of  a  power  is  avoided  by  the  reservation  of  a  benefit  to 
the  party  executing,  see  M*Q$aeeny.  Farquhar,  11  Fes, 4^7.  Alei^n  v. 
itoucAier,  1  Bden^  172.  Sugd.  on  Fbwers,  App.  p.  677.  Pdmer  t. 
Wheeler,  9  BaB  and  Beat.  18.  DmAeny  v.  Cockhim,  1  Mer.  626., 
and  the  cines  collected  by  |fr.  Sugifen  on  Powers,  p.  400.,  d  $eq. 

be 
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be  apprjdved  of  by  Mr.  Qm  one  of  the  Masters  cH  this  1818. 
court,  for  paying  to  the  Defendant,  Arm  UpkiU^  and  repre- 
sentatives, the  foil  value  of  the  timber  (such  value  to  be 
settled  by  the  Master  in  case  the  parties  difler  about  the 
same)  which  she  might  have  cot,  jn  case,  at  the  heark^ 
of  this  causoi  it  shall  ajqpear  that  she  is  entitled  to  cot  it; 
and  in  de&uilt  of  the  PlaintilF's  giving  such  secnri^- 
as  aforesaid,  the  injunction  granted  in  thb  case  W  dis- 
solved.'* 

Reg.  Lib.  A.  18l7>  fel.  1482. 


DANIEL   DUNNAGE  and  ELIZABETH,  his  Wife,       Rolls. 
and  ELIZABETH  DUNNAGE,  the  Younger,  JJ*-'-  «^  ^^ 

Plaintiffs  ; 

-  AND 

THOMAS  WHITE,  JOHN  LETTS,  WILLIAM 
PERKS  (Heir  and  Executor  of  MARY  NELL),  ABI- 
GAIL LEWIS,  JOHN  ATWELL  the  Elder,  and 
MARGARET  his  Wife,  JOHN  ATWELL  the 
Younger,  and  DAVID  ATWELL,        Defekdants. 

nY  liis  will,  dated  the  8th  of  March  1302,  David  Lewisy  A  deedexe- 

■"    after  giving  to  his  nephew,  William  LewiSf  in  fee,  a  ^utodby  the 

freehold  estate  at  Bourne  End,  devised  to  the  Defendants,  familj  to  de- 

White  and  Letts,  and  their  heirs,  a  freehold  estete  in  Bear^  SISIS?.^!"' 

interests  un* 

binder  Lane,  upon  trust,  to  receive  the  rents  and  pay  them  der  the  will 

to  Jane  Hill  during  her  life;  and,  after  her  decease,  to  sell  fntcScy  of 

the  estate  and  divide  the  purchase^money  in  manner  fol-  ^  ancestor, 

lowing^  three  sixth  parts  to  be  paid  to  his  nephews,  fVilUam  it^appesring 

Lewis,  Jo/m  Lewis,  and  William  Peris,  and  one  sixth  part  J?  ^ jfij^  ^^ 

that  the  par- 
ties did  not  understand  their  rights,  or  the  nature  of  the  transaction,  and  that  the  heir 
surrendered  an  onimpeachahle  title  without  consideration,  and  fsMmee  being  ^ven  of 
his  gross  lanoiaoce,  habitual  intoxicatioo,  iiabilify  to  imposition,  and  want  of  pro- 
fetsioaal  advice;  in  the  absentee  of  direct  proof  of  fraud  or  undue  influence,  and  after 
u  acquiescence  of  five  years. 

to 
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181&  to  bis  Biecev  Hary  NeUj  the  other  two  sixth  paHa  to  be 
inveated  ia  the  publie  fiinds,  Sor  the  benefit  of  bis  nieces, 
the  Plaintiff  ElixabeA  Dunnage  the  elder,  and  the  de- 
fimdaat,  Margaret  AtaMj  -—  the  interest  or  dividends  to  be' 
paid  to  them  equally,  during  their  Itvesj  for  their  separate 
use ;  and  after  the  decease  of  either  of  them  who  shodd 
leare  any  child  cmt  children,  to  be  applied  towards  the 
mamteiiaace  of  soch  child  or  children  during  their  niino* 
rities;  and  upon  all  and  every  of  them  attaining  the  age 
of  21  years,  the  said  stodL  to  be  transferred  to  them,  or 
the  survivors  or  survivor  of  them,  in  equal  proportions. 
The  testator  then,  after  giving  some  legacies,  devised  and 
bequeathed  the  residue  of  bis  estate  and  effects  to  the  trustees 
and  executors  thereinafter  named,  upon  trust,  to  sell  and 
diiapose  of  bis  household  goods  and  stock  in  irade,  and 
collect  all  debts  due  to  him,  and  all  monies  belonging  to 
him  upon  mortgage,  &c.  and  to  divide  the  same  into  six 
equal  parts,  and  pay  them  in  mffliner  following ;  four  equal 
sixth  parts  to  his  said  nephews,  WiUiam  Lemis^  John  Lemis^ 
and  the  Defendant  Perkiy  and  bis  nieee  Mary  Nell.  The 
remaining  two  sixth  parts  to  be  invested  in  the  publie  funds 
upon  the  same  trusts,  in  favor  of  the  Plaintiff  Elimbeth 
Dunnage  the  elder,  and  the  Defendant  Margaret  Atwellj 
during  their  lives,  and,  after  their  decease,  of  their 
children,  as  were  before  declared  concerning  two  sixth  parts 
of  the  money  to  arise  from  the  sale  of  the  freehold  estate 
in  Bearhinder  Lane.  The  testator  appointed  White  and 
Letts  his  executors. 

In  addition  to  the  freehold  estates  mentioned  in  the  will, 
the  testator  at  the  time  of  its  execution,  was  in  possession  of 
some  freehold  and  copyhold  lands  at  Munden  Dane  End^ 
of  vAAAl  he  had  paid  the  purchase  money,  but  no  convey- 
ance had  been  made;  and  between  the  date  of  his  will  and 
his  death,  he  purchased  other  freehold  lands  at  Munden 
Dane  Endy  and  obtained  a  decree  of  foreclosure  of  some 
messuages  in  Spital  Fields^  which  had  been  mortgaged  to 

him  in  fee. 

8  The 
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The  testator  died  2d  Febnmy  1809,  immttrried^  and  1818* 
without  issue.  His  next  of  kin  were  his  nephews  and 
niece%  James  Edward  Lewisy  William  Ltwis^  if  living,  the 
Plaintiff  Elizabeth  Zhomagep  Mary  Nellf  and  the  Befiend* 
ants  William  Perk$j  and  Margaret  jliwelL  He  had  only  one 
brother,  John  Lewisr  who  died  in  his  lifetime  leaving  two 
sons,  William  Zetm.the  eldest,  and  James  Edward  Lewis* 
In  A£^  17^69  William  Lemis^  then  unmarried,  entered  as 
a  seaaoan  into  the  navy,  and  in  August  following  deserted 
from  his  ship  on  the  Jamaica  station,  and  had  not  since 
been  heard  of.  {a)  If  he  died  without  issue  before  the  tes- 
tator, his  brother  James  Edward  Leans  was  the  heir  at  law 
of  the  testator  at  the  tkne  of  his  death;  and  i(  having  sor- 
vived  the  testator,  he  afterwards  died  without  issn^  James 
Edward  Lewis  jthereupon  became,  as  his  heir  at  law,  the 
heir  at  law  of  th<s  testator.  James  Edward  Lewisj  apd  his 
mother  Arm  Lewis^  were  the  only  next  of  kin  of  William 
LemiSf  in  the  event  of  his  death  unmarried  and  without 


At  the  time  of  making  his  will  the  testator  had  not  any 
nephew  named  John  Lewis^  (his  only  nephew  of  that  name 
having  died  an  in&nt  upwards  of  20  years  ago,)  and  it 
was  alleged  by  the  bill,  and  admitted  by  the  answen  of  all 
the  Defendants,  that  the  name  John  Lewis  was  inserted  in 
his  will  by  mistake  for  the  name  James  Edward  Jjewis. 

While  and  Letts  proved  the  will,  and  entered  into  the 
receipt  of  the  rents  of  the  testator's  real  estate^  except  the 
estate  at  Bourne  End,  of  which  possession  was  taken  by 
James  Edward  Lewis. 

By  indenture  dated  26th  February  1810,  mad^  between 
the  Plaintifis  Daniel  Dunnage  and  Elissabeth  bis  wife,  of 

(a)  The  bill  alleged  that  he  was  supposed  to^have  perished  on  board 
a  vessel  lost  at  sea, 

the 
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1818.  the  first  part;  tlie  Defendants  John  Atwell  vrni  Margaret 
his  wife,  oF  the  second  part;  Mary  NeO,  of  the  third  partf 
-  the  Defendant  WiUiam  Perks^  of  thefoartfa  part;  and  Jamet 
Edward  Lewis^  (described  as  the  brother  and  heir  at  ]&vr, 
and  also  one  of  the  next  of  kin  of  WHliam  LewiSf  their 
supposed  to  be  dead,)  of  the  fifth  part;  reciting  the  will  of 
David  LewiSf  and  his  subsequent  purchase  of  the  estate  at 
Munden  Dane  End,  and  in  consequence  of  his  not  after- 
wards republishing  his  will»  the  descent  of  those  hinds  to 
his  heir ;  and  farther  reciting  that  John  LAms  died  in  the 
life  of  the  testator,  and  that  WiUiam  Lewis^  upwards  of 
fifteen  years  ago^  departed  the  kingdom,  and  was  supposed 
to  have  been  lost  on  board  a  vessel  which  foundered  at  sea, 
and  that  Jamet  Edtvard  Lewis  was  his  heir  at  law,  and  James 
Edward  LewiSf  Elizabeth  Dunnage^  Margaret  Aiwellj  Mary 
Nell,  and  William  Perks,  were  bia  only  next  of  kin,  and 
that  in  order  to  prevent  disputes  and  litigations  b^ween  the 
several  parties  thereto,  respecting  their  shares  and  interests 
in  the  said  testator's  real  and  personal  estates  so  by  him 
given  and  devised,  and  also  in  the  said  testatorV  real  estates 
so  descended  to  his  heir  at  law,  it  had  been  agreed  that  the 
whole  of  the  testator's  property  should  thencefoith,  or  when 
the  same  or  any  part  thereof  should  become  payable  or 
distributable,  be  taken  and  held  by  the  parties  thereto,  and 
by  every  person  interested  therein,  in  trust  for  them,  or 
any  of  them,  in  such  shares,  and  upon  the  trusts,  &c.  after 
mentioned  concerning  the  same,  and  that  the  parties  had 
accordingly  agreed  to  enter  into  the  covenants  therein- 
after mentioned;  it  was  witnessed,  that  in  pursuance  of  the 
recited  agreement,  Daniel  Dunnage  for  himself  and  his  wife, 
John  Aiwell  for  himself  and  his  wife,  Mary  Nell,  fViUiam 
Perks,  and  James  Edward  Lewis,  severaDy  covenanted  with 
the  others,  their  heirs,  executors,  &c.  that  each  of  them 
respectively,  their  respective  heirs^  &c.  and  all  persons' 
interested  in  the  premises  as  trustees  or  otherwise  for  the 
parties  thereto,  or  any  of  them,  should  thenceforth  and  so 
soon  as  the  same  or  any  part  tliereof  should  become  vested  ioy 

or 
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or  payable  or  distributable  to  or  among,  the  parties  thereto        1818. 

or  aay  of  tbeni,  or  any  or  either  of  their  heirs,  &c  stand 

seised  or  possessed  of  all  and  singular  the  real  and  per- 

sOQid  astate  and  property,  by  the  said-  testator  in  his  said 

will  so  givo},  devised,  and  bequeathed,  and  also  of  the 

pieces  or  parcels  of  land  and  hereditaments,  which  had 

so  descended  to  the  testator's  heir  at  law,  and  the  monies, 

rents,  issues,  diytd^ds,  and  profits,  arising  and  to  arise 

th^efrom,  (subject  to  the  interest  of  Jane  Hill  and  her  a&^ 

signs,  IB  the  premises,  in  BearUnder  Lancy  for  her  Hfe,  under 

the  will),  for  the  uses,  &c.  after  mentioned,  (that  is  to  say,) 

as  to  the  premises  at  Boitme  Endy  to  the  use  of  James  Ed^ 

ward  Lewis  in  fee;  and  as  to  one  undivided  fifth  part  of  all 

other  the  testator's  real  and  personal  estates,  therdnb^re 

reflectively  mentioned,  as  well  those  which  passed  by  his 

will,  as  those  which  descended  to  his  heir  at  law,  to  the  use 

of,  or  in  tiust  for,  James  Edward  Letsisy  his  heir^  ezeontors^ 

adminisUrators,  and  assigns,    according  to  the  respective 

natures  and  kinds  thereof;  and  as  to  one  other  undivided 

fifth  part,  to  the  use  of,  and  in  trust  for,  Daniel  Dunnage 

and  Elvaabeih  his  wife^  their  heirs,  executors,  &c.  (utsupra)^ 

and  as  to  one  odier  undivided  fifth  part,  to  the  use  o^  and 

in  trust  ^r,  John  AtmeU  lind  Margaret  his  wife,  their  heirs^ 

execotors»  &c.  and  as  to  one  other  undivided  fifth  part,  to 

the  use  of,  or  in  trust  for,  Maty  Nelly  her  heirs,  executors,  8cc. 

sod  as  to  the  remaining  undivided  fiftli  part,  to  the  use  of, 

aad  in  trust  for,  William  Perksy  his  heirs,  executors,  &c. 

Jftme^.  Edward  Lewis  died  in  Jdy  1815,  having  by  his 
wiU,  dated  29th  March  1815,  given  all  his  estate  and  effects 
to  his  wife,  the  Defendant,  Abigail  LewiSy  her  heirs  and 
assigns  for  ever,  and  appointed  her  sole  executrix. 

The  bill  prayed,  that  the  will  of  Daoid  Lewis  might  be 
established  and  the  trusts  performed,  that  an  account )fftight^ 
be  taken. of  his  personal  estate,  and.  (^  the  rents  and  profits 
of  hifi  real  estate  devised  or  descended ;  that  the  trusts  of 

the 
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1818.  tbe  indenbire  of  26di  Ftbrtrnfy  1810  inigKl:  bis  carried  Into 
cffisct,  and  the  rigfats  of  the  Plainlifi  and  DeftndaiiU  in  Mb 
mal  and  persooal  estates  asoeriuned  and  declared ;  that 
such  parts 'of  kts  personal  estate  as  remained  unsold  Bright 
•be  sold)  and  that  the  monies  to  arise  by  snch  sale,  together 
with  such  parts  of  his  personal  estate  as  remained  in  the 
.hands  of  the  execotors  undisposed  of,  might  be  dinded 
among  the  Plaintiffs  and  the  other  persons  pardes  to  the 
indenture  of  26ch  Rbmary  1810,  or  their  reprasentatWeB, 
in  the  s»nnera&d  propottions  therein  mentioned,  and  chat 
\m  real  estates  might  be  oonteyed  to  the  Plaintilft  and  the 
other  persons  parties  to  the  said  indenture,  or  to  the  heirs 
of  such  of  them  as  were  since  deceased,  in  sndi  m«rtier 
and  proportions  as  therein  mentioned,  or  otherwise  tfcat 
the  testator's  real  and  personal  estates  might  lie  conveyed 
and  paid  to,  or  secured  for  the  benefit  of,  the  Hikintiis  and 
such  odier  persons  as  should  appear  to  be  entided  thereto, 
in  sttffh  shares,  and  in  such  manner,  as  the  Court  should 
direct. 

AUgaH  LfwU  by  her  answer  sUted,  that  James  Edward 
Lewis  was  a  very  ignorant  man,.and  very  mudi  addicted  to 
li^picr,  and  that  he  was  prevafled*  upon  to  execute  die  in* 
denture  of  26th  Rbrvary  1810  by  fraud  and  imposition, 
and  was  not  when  he  executed  the  same,  acquainted  widi 
his  rights  as  a  devisee  and  legatee  under  the  will,  and  aa 
the  heir  at  law,  of  the  testator,  and  of  WiUiam  Lems,  but 
was  induced  to  believe  that  Dunnage  and  his  wife,  and 
Aiwdl  and  his  wife^  had  absolute  int^^ests  in  the  diares  of 
die  testator's  residuary  personal  estate,  and  of  the  mcmey 
to  arise  by  the  sale  of  the  estate  in  Bearbinder  Lartfj  and 
could  diapoae  diereof,  and  that  he  executed  the  indenture 
under  such  belief;  that  he  did  not  receive  any  consideration 
whatever  for  executing  the  indenture!,  and  diat  he  was  not 
at  any  ti»e  dsn*ing  his  life  called  upon  by  the  Plaindfi  to 
carry  it  into  eftct;  and  she  submitted  that  the  Indentuie 

ought 
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oc^ht  not  to  be  carried  iQto  executioDi  and  that  James  Edr       1818. 
wxrd  Lewis  was  not  bound  diereby. 

Several  witnesses  deposed  that  James  Edward  Lemis  was 
in  a  low  station  of  life,  having  been  employed  by  difiercnt 
victuallers  to  carry  out  beer  for  their  customers,  and  con- 
tinuing in  that  emplojrmeiit  to  the  year  1810;  that  he  was 
veiy  ignorant  and  illiterate,  addicted  to  drinking  t»  excess, 
aad  in  the  habit  of  almost  daily  intoxicaftioB ;  that  he  did 
not  understand  the  nature  of  deeds  and  Icigal  instruments^ 
and  was  incompetent  to  judge  of  his  legal  rightu  without 
professional  assistance ;  and  that  he  might  be  muiy  imposed 
on  aod  influenced  in  matters  of  busiaess. 

The  Solicitor  who  attested  the  indenture  of  26tb  Feirmny 
1810,  deposed  that  the  Plaintiff  Dumagt  hesd  been  his 
client  on  various  occasions,  during  six  years  pierions  to 
that  date,  but  that  James  Edsaoard  Leads  becavie  known  to 
him  about  the  end  of  the  year  1809,  and  had  never  been  his 
client;  that  James  Edward  Lewis  and  Dunnage  gave  verbal 
instructions  for  preparing  the  deed ;  that  previous  to  the  exe- 
cution, the  draft,  and  afterwards  the  deed  iagroased,  were 
read  to  James  Edward  Lewis^  and  the  contents  inUy  and  truly 
explained  to  him;  that  he  was  ftilly  acquainted  with,  and 
comprehended,  the  true  extent  aad  nature  of  his  rights  and 
interests  as  a  devisee  and  l^atee^  under  tl«  will  of  Damd 
LemiSi  and  as  the  heir  at  law  of  David  Leims  and  of  WS- 
liam  Lewis,  and  the  contents  and  operation  of  die  deed; 
that  he  executed  it  of  his  own  free  will,  and  without  ai^ 
undue  or  other  influence ;  that  he  was  perfeetly  sober  at 
the  time,  and  afterwards  expressed  himself  satisfied  widi  it; 
but  that  it  was  not  perused  by  him,  qr  by  any  professional 
person,  other  than  the  deponent,  on  his  behalf. 

Sir  Samftel  BomiUy,  Mr.  Bell,  and  Mr.  Girdlesiane,  for 
the  Plaintiffs,  Mr.  G.  Wilson  and  Mr«  ShadmM  for  De- 
Sendants  in  the  same  interest. 

The 
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.1818.  The  object  cyf  tbe  suit  is  to  establish  tbe  viU  of  Duvld 

LewiSf  and  the  GxecutioQ  of  the  trusts  of  the  deed  of  Fet^ 
ruaty  18 1(^  is  prayed  as  the  prescribed  mode  of  executing 
the  trusts  of  the  will.  The  Talidity  of  that  deed  b  the  real 
subject  in  dispiite. 

The  deed  proceeds  on  the  htm  of  a  compromise  of 
doubtfnl  rights.  On  the  face  of  the  will  James  Edward 
LetxAs  takes  nothing;  the  fact  that  the  testator  intended 
to  describe  him  by  die  name  John  Lewis  was  uncertain; 
the  death  of  WilUam  Letris^  (the  heir  at  law  of  the  tesUtor,) 
much  more  his  death  without  issue  and  without  a  will,  (in 
which  events  only  James  Edward  Lewis  would  succeed  to 
his  rights  as  the  heir  at  law  of  the  testator^)  was  uncertain ; 
the  Ti^iA  qS.  James  Edward  Lewis^  therefore^  whether  as 
.  devisee  and  legatee^  or  as  heir  at  law,  were  uncertain. 
The  deed  removes  this  uncertainty,  and  recognises  and 
establishes  rights  previously  doubtful.  That  recognition  is 
a  valuable  connderation,  Stapilton  t.  StapUton  {a\  Conn 
v.  Carm.  {b)  ^ 

The  second  foundation  on  which  this  deed  rests,  is 
iamify  arrangement.  A  compromise  by  which  the  peace 
of  families  is  secured,  the  court  will  anxiously  support, 
abstaining  from  a  rigorous  scrutiny  into  the  tenns  of 
the  bargain,  and  sanctioning  its  stipulations,  though  pro- 
ceeding on  suppositions  of  right  not  conformable  to  the 
fact.  In  a  state  of  common  ignorance  and  uncertainty, 
the  interests  of  the  parties  are  promoted  by  any  aztange- 
ment  which  t€»rminates  doubt  and  dispute.  SiapiUan  v. 
SiapUtan.    Cktnn  v.  Conn. 


.  {a)  1  Ath  2. 
-    (^  1  P.  W,  723.    Roe  v.  MUUm  Was  also  refccred  to,  3  WUs,  966. 
and  biec  Tc^^lour  v.  Hoch/ord,  2  Ves.  2»4. 

The 


CASES  IN  CHANCERY.  H5 

The  deed  therefore  is  not  in  the  view  of  a  court  of       1818. 
equity  merely  voluntary ;  but  if  it  were,  it  would  not  be     ^  '"  -   -' 
less  valid.     The  distinction  is  between  an  agreement,  and  t^. 

a  declaration  of  trust.  .It  is  now  conclusively  established  White. 
that  this  Court,  though  it  will  not  compel  the  per- 
formance of  voluntary  agreements,  Cohnan  v.  Sarrel  (a), 
executes  voluntary  declarations  of  ^rust,  Ellison  v.  Ellison,  (i) 
It  will  not  interfere  to  give  perfection  to  the  instrument; 
but  the  trust  being  created,  and  the  relation  of  trustee  and 
eestui  que  trvst  constituted,  the  parties'  are  bound,  Shane  v. 
Cadagan.  {c)  This  indenture  is  an  equitable  division  of 
trust  property.  If  an  estate  is  vested  in  trustees,  a  deed 
executed  by  the  cestuis  que  trusty  covenanting  that  a  certain 
number  of  acres  shall  be  the  property  of  each,  is  in  equity 
as  eflbctual  a  partition  as  a  conveyance. 

A  farther  peculiarity  of  this  case  is,  that  the  Court  must 
act;  the  parties  cannot  be  left  to  law;  the  property  roust  be 
distributed;  and  the  only  question  is,  what  rule  of  distribution 
the  Court  will  adopt.  In  tbese  circumstances  the  deed 
must  prevail,  unless  the  representative  of  James  Edtvard 
Lewis  succeeds  in  impeaching  it  on  the  ground  of  incom- 
petence and  fraud.  The  suggestion  of  fraud  is  totally  des- 
titute of  evidence^  and  is  disproved'  by  the  acquiescence  of 
James  Edward  Leads,  without  complaint,  during  the  fire 
years  which  he  lived  after  the  execution  of  the  deed.  The 
evidenceof  incompetence  is  merely  general.  A  person  in 
a  low  station  in  life^  illiterate,  addicted  to  intoxication,  is 
not  under  an  absolute  incapacity  of  executing  a  legal 
instrument.  In  order  to  impeach  the  deed,  the  De- 
fendant must  at  least  connect  these  general  incapacitating 
liabits  with  the  execution;  not  to  insist  on  the  decisions 
that  even  intoxication  at  the  time  is  not  a  sufficient  objec- 
tion unless  caused  by  the  practice  of  the  other  party.  (</) 

(a)  5  Bro.  C.  C.  13.     1  Vet.  Jun.  50.  (6)  6  Vet.  6S6. 

(c)  Sugd.    Law  of  Vendon,  App.  p.  49.  and^see  Pulvertqft  v.  PuU 
•frtoyj,  18  Vet.  99.     Ejc parte  Pye.     IS  Ve$.  149. 

(rf)  Johnam  v.  MedHcoit,  5  P.  W,  131.  n.  A.  and  we  Cooke  v  CAijc  ■ 
«w«;  18  res.  12. 

VouL  L  She 


U6  CASES  IN  CHANCaERY. 

lAlB.  She  most  prove  actnai.  in^uence:  the  proof  eacteods 
only tp  liability  to  influence;  And  on  die  other  side, is j^ 
aiitisfactory  depoaiiion  of  the  p^son  who  lUtests  the  deed. 
Xhe  JDofendant  provea  that  imposition  might  haTe  aoceecd- 
ed :  her  case  requires  evidence  that  it  was  practised. 

Mr.  Hartf  and  Mr.  Parker^  for  the  Defendant  4^gail 
Leant. 

Ilie  deed  Cftunpt  be  suppoHed  in  a  coort  of  equity.  In 
Oliver  to  demonstrale  that  James  Edmatd  Leans  executed  it 
iji  ignorance,  or  under  influence,  no  more  will  be  rcKjuired 
lAi|tfi  to  f:oAfro^t  Us  provisions  with  an  accurate  stateittfTtt 
of  his  jintere^t  ip  the  property  of  the  testator.  The 
estate  at  Bourne  End  deyised  Jto  William  Lems^  and  the 
estates  purchased  after  the  date  of  the  will,  devolved  to  him 
Jn  all  ev^ts,  as  the  heir  of  the  testator,  if  IfiiSuMi  Lewis 
died  in  the  testator's  )ile,  or  as  the  heir  of  fViltiqmJLemis 
if  he  surviv^  the  testator.  His  interest  in  the  money  to 
.|ttis0  from  tb(^  9ale  of  the  estate  in  BearbinBer  lane^  and  io 
the  residuary  estate^  (tpod  thus :  As  a  legatee  described  by 
the  J[iaine  cfJohn  Lems^  he  took  one-sixth  of  each  of  those 
fields.  If  WilUam  Lems  difd  in  the  life  of  the  testator, 
he  took,  as  poe  of  the  testator's  next  of  kin,  one-fifth  of  so 
9iuch  of  the  siiith  bequeathed  to  Willian  Lewis  as  was  per- 
soiial  estate,  and  as  heir  of  the  testator,  the  whole  of  what 
frAsreal  estate;  and  if  William  Lewis  survived  the  testatcv'^ 
he  took)  l»  one  of  his  next  of  kin,  a  moiety  of  so  much  of 
th^t  sixth  as  was  personal  estate,  and  as  his  heir,  the  whole 
of  what  was  real  estate.  If  the  legacy  to  John  Leans^  instead 
q{  taking  effect  in  fiivor  of  James  Edward  Lewisx  was  void 
or  lapsed,  Jkimes  Edward  Lewis  was  entitled,  if  WUUam 
Lewis  survived  the  testator,  as  one  of  the  testator's  next  of 
^,  to  one-sixth  of  so  much  of  that  sixth  as  was  personal 
estate^  and  as  one  of  the  next  of  kin  of  Wifl^m  Lewis,  to 
a  fnoietf  of  another  sixth  of  such  portion  of  thkt  sixth ; 
and  if  WilUam  Lewis  died  in  the  testator^s  life,  James  Ed^ 
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ward  Leans  was  en  titled,  as  one  of  the  next  of  kin  of  the        181 8* 
testator,  to  a  ^fth  of  so  much  of  that  sixth  as  was  person- 
alty; and  in  either  event,  as  heir  of  the  testator  or  of  Wil" 
UamLeimsj  to  the  whole  of  so  much  of  that  six^  as  was 
realj^. 

It  is  clear  therefore  that  bjr  this. deed. t/am^s  Edward 
Lewis  could  acquire  nbuing.    As  to  tlie  real  estate,  against 
the  daim  of  a  nearer  heir  or  devise^  of  William  Lttwis^ 
(if  he  left  children  or  a  will,}  it  afibrded  no  protection;  and 
against  all  other  persons  the  i^ht  of  James  Edward  Lewis 
was  unimpeachable.     Every  cour^wouldji  under  the.  cir- 
cumstances, presume  the  death  of  William  Lewis ;  and  James 
Wtioard  Leiois^  having  the  legal  estate  as  heir  of  him  or  of 
tbe  testator,  niiist  have  recovered  in  an  ejectment     In  the 
most  unfavorable  event,  (the  death  of  Witliam  Lewis  in 
the  life  of  the  testator,)  he  was  entitled  to  the  whole  of  tlie 
Bourne  End  estate  and  the  descended  estates,  and  to  one-fifth 
of  the  residuary  personal  estate ;  and  yet  it  is  argued  that 
be  is  benefited  by  a  deed  which  giving  to  him  the  Bourne 
£ni  estate,  then  consolidates  the  personal  and   the  real 
Estates,   aiid  restricts  his  right  to  one-fifth  of  the  whol^. 
He  surrendered  valuable  interests  in  property,  to  which 
the  other  parties  to  the  deed  had  no  claim,  and  receivied 
in  exchange  a  share  of  that  property  which  alone  could 
Become  tlie  subject  of  litigation,  precisely  the  least  that 
ioiild  by  possibility  be  due  to  him.      It  is  incredible  that 
ae  could  execute  such  an  instrument  with  a  knowled^  of 
Sis  rights,  and  of  its  operation ;  and  the  solicitor  whose 
tes&nbny  is  so  positive,  if  he  was  not  equally  ignorant,  be- 
trayed his  client 

The  whole  deed  is  founded  in  error  and  misrepresent- 
a6on.  (a)  Dunnage  and  Atwell  assume  an  absolute  interest 
in  right  ot  their  wives,  in  property  limited  to  their  children; 

(«)  See  Broderkky.  Srodtrick,  1  P.  W.  S39. 

L  2  and 
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1818.       and  the  recital  represents  James  JEdwm'd  Lems  as  one  of 
'five,  instead  of  one  of  two,  next  of  kin  of  William  Lems. 

An  instrument  so  framed  contains  intrinsic  evidence  of 
mistake  or  fraud ;  and  it  becomes  needless  to  insist  on  the 
proofs  of  general  incapacity,  or  on  the  preliminary  objection, 
that  the  deed  containing  nothing  executory,  is  such  as, 
admitting  its  validity,  this  Court  cannot  enforce. 

Mr.  Phillifnore  for  the  executors. 


Feb.  25.  The  Master  of  the  Rolls. 

In  this  case  the  first  question  is,  whether  the  Plaintiffs 
are  entitled  to  have  th^  deed  of  26th  February  1810  carried 
into  execution.  The  objections  are,  fir^t,  that  the  deed 
was  voluntary,  containing  no  consideration  in  favor  of 
the  principal  party;  next  that  it  was  obtained  by  fraud, 
from  a  person  in  a  state  of  imbecility. 

When  the  testator  died  in  February  J  809,  his  nephew 
William  IjewiSf  the  eldest  son  of.  his  ]iroihev  John  Lewis^ 
had  been  long  unheard  of.  In  1796  he  left  England  as  a 
sailor,  and  no  intelligence  having  been  since  received 
of  him,  except  two  letters  written  recently  after  his  depart 
ture,  the  family  considered  him  dead.  On  the  supposition 
of  his  death,  whether  he  died  before  or  after  the  testator, 
the  real  estate  given  to  him  descended  to  James  Edward 
Lewis.  But  the  distribution  of  the  share  bequeathed  to 
William  Lewis  of  the  produce  of  the  estate  in  Bearbinder 
Idne,  and  of  the  residuary  estate,  supposing  him  dead,  varied 
with  the  time  of  his  death.  If  he  died  in  the  testator's  life, 
the  next  of  kin  of  the  testator  would  be  entitled,  and  his 
own  next  of  kin  if  he  died  after  the  testator's  decease.  '  It 
seems  agreed  on  all  sides  that  the  name  John  Lewis  was 
inserted  in  the  will  by  mistake,  and  that  the  testator  meant 
to  denote  James  Edward  LewiSy  the  son  of  one  John  LewiSf 

and 
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and  the  brother  of  another,  both  deceased.   Supposing  that  .      181 S. 
fact  ascertained,  the  only  doubt  was  at  what  period  William 
Lewis  died.     Recollecting  that  the  testator  lived  till  1809,. 
and  that  William  Lewis  had  not  been  heard  of  since  1796, 
having  left;  the  country  under  circumstances  which  gave 
an  early  date  to  his  probable  death,  there  seems  little  doubt 
that  he  died  before  the  testator.     At  the  testator's  death 
Jane  HiU^  the  devisee  for  life,  was  living,  and  she  enjoyed 
during  her  life^  the  rents  of  the  estate  in  Bearbinder  lane. 
Beside  the  estates  devised,  the  testator  had  subsequently  , 
acquired  real  property,  which  could  not  pass  by  the  wilL  . 
On  those  estates  the  devisees  in   trust  entered.    Jatnes 
Edaard  LtmSf  the  undoubted  heir  at  law  of  the  testator, 
and  of  William  Lewis^  took  possession  of  the  Bourne  End 
estate. 

Such  were  the  circumstances  of  the  family  at  the  time  of  . 

the  execution   of  the  deed:  some  doubt  existed  on  one 

point,  namely,  the  precise  period  of  William  Lewises  dead). 

The  &ct  of  his  death  could  scarcely  be  considered  doubtful:. , 

and  the  strong  probability  was,  that  he  died  in  the  life  of  the 

testator.    On  that  supposition  the  real  estates  descended  to 

James  Edward  Lewis  the  heir  of  the  testator ;  if  William 

Lems  died  after  the  testator,  (unless  he  left  children,  or  a 

will,  of  which   there  is  no  evidence,)  they  descended  to 

James  Edward  I^ewis  as  his  heir ;  but  to  no  other  person 

except  James  Edmard  Lewisy  did  any  benefit  pass  in  either 

e?cnt.    With  respect  to  the  personal  estate,  the  time  of 

the  death  was  certainly  material ;  whether  the  next  of  kin 

of  the  testator,  or  of  William  Lewis  were  entitled,  depends 

on  the  fact  of  survivorship.  .  It  is  a  strange  mistake  in  the 

deed  to  represent  the  parties  to  it  as  the  next  of  kin  of 

William  Lexisy  when  it  is  clear  that  his  sole  next  of  kin 

were  his  mother  and  James  Edward  Lewis  /  and  it  must 

not  be  forgotten  that  that  error  is  one  of  the  data  on  which 

the  transaction  is  founded.     Under  these  circumstances  the 

deed  is  executed.    Of  the  incompetence  oi  James  Edward 

L  3  Lewis 
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1818.  Lemis  there  is  no  satisfiustory  evidenoe:  the  Splici^r  wbo 
attests'  tfte  deed,  proves  that,  he  was.  sober,  and  under  no 
mental  disability ;  and  with  regard  to  undue  influence,  the 
evidence  is  certainly  not  sufficient  to  impeach  the  deed :  but^ 
as  to  his  general  description  there  is  strong  testimony,  and 
all  on  one  side ;  that  he  was  dissolijite,  Uliterate,  addicted  to 
intoxication ;  that  he  had  recently  passed  from  a  low  station, 
into  the  possession  of  property  to  which  he  was  not  ap- 
parently destined ;  and  that  hp  course  of  life  rendered  him 
extremely  subject  to  imposition.  Such  habits^^  though  not 
constituting  absolute  incapacity,  lay  a  ground  for  a  strict 
examination,  whether  the  instrument  contains  in  itself 
evidence  that  advantage  was  taken  of  them. 

The  Solicitor  who  drew  the  deed,  says  that  he  received, 
the  instructions  from  Dunnage  and  James  Edward  Lewisj 
but  he  has  not  said  what  those  instructions  were :  he  admits 
that  he  had  been  for  six  years  the  solicitor  oi  JDwitiog^ 
that  he  had  scarcely  any  previous  knowledge  of  Jfames 
Edward  Lends ;  and  that  no  other  professional  person  was 
employed  on  his  behalf.     In  these  circumstances  James 
Edward  Lewis  executes  this  instrumeut.    Is  its  nature^  such, 
as'  to  import  that  all  the  parties,  and  he  among^  the  rest, 
were  cognizant  of  what  they  did,  and  understood  their 
rights?  There  seems  strong  ground  to  believe  that  the. 
Solicitor  who  says  he  fully  explained  the  de^,  did  not 
understand  the  rights  of  the  parties.    I  wiU  not  .suppose 
that  he  intentionally  misrepresented  them^.but  they  are 
grossly  mis-stated  in  the  deed.  First,  as  I  have  renwked,  it 
mis-states  the  persons  next  of  kin  to  William  Lewis  i  next 
after  a  recital,  in  general  faithful,  of  the  will,  and  in  particular 
a  recital  that  the  shares  of  Elizabeth  Dunnage  ond  Margaret 
Aiwett  were,  after  their  deaths,  to  be  held  in  trust  for  their 
children,  it  proceeds  to  make  an  absolute  disposition  of 
those  shares,  depriving  the  children  of  every  right. under 
the  will;  and  then,  having  limited  to  James  Edward  Lewis 
the  Bourne  End  estate  specifically,  deyi^,  it  dir^ts.  the 

division 
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division  of  the  remainder  of  the  real  estate  into  five  part%        181  & 
of  which  one  only  is  to  be  his.    Four-fifths  of  the  real 
estates  descended  on  him  are  thus  surrendered  to  parties 
who  never  had  a  pretence  of  title  to  any  portion  of  them. 
No  doubt  was  suggested  of  the  legitimacy  of  James  Edward 
Lemsi  or  of  his  being  heir  of  the  testator,  and  JfttUam 
LeBoisg  yet  this  large  proportion  of  the  property  is  thus 
rdinqilisbed  without  anr  equivalent.     The  d^ed  ought  to 
have  contained  a  description  of  the  whole  real  estate  of  the 
testator.     How  does  it  appear  that  James  Edward  Lewis' 
knew  to  what  estates  he  was  entitled?  This  deed  specifies 
only'  a  part.    It  is  too  plain  that  those  by  whom  be  was  tor- 
rounded  kept  him'  in  ignorance  of  the  extent  of  the  pro* 
per^  which  had  devolved  on  him; 

As  to  the  personal  estate,  if  the  deed  was  designed  to 
solve  doubts  and  terminate  disputes,  it  should  have  beoi 
executed  by  persons  competent  to  protect  Jdrnes  Edward 
Lewis:  the  covenant  of  these  parties  a£R>rds  no  protection 
against  the  claims  of  children  or  devised  of  7^/Sam  Lewis. 
James  Edward  Lewis  taking  one-sixth  pnder  the  description 
of  Jokn  Lewis,  and  in  the  event  of  the  death  of  William 
Lewis  ix^  the  testator's  life,  taking,  ad  one  of  the  next  of  kin, 
oae^ififth  of  his  one-sixth,    would  in  this  least  favorable 
event  be  entitled  to  precisely  that  share  of  the  personalty 
which  was  limited  to  him  by  the  deed,  namely,  one-fifth  of 
the  whole.     His  interest  in  the  personalty,  and  the  realty 
to  be  converted  into  personalty,  could  not  bcf  less  than  one- 
fiftb.*     From  the  deed,  thefefbrp,  he  could  gain  nothing 
in  any  possible  event;  but  by  a  sweeping  clause  he  kban-' 
dons,  without  equivalent,  a  probable  share  of  the  personalty, 
aaii  an  nndisputed^reaV  estate. 

It  is  then  insisted  that  the  deed  may  be  supported  as  a 
family-arrangement,  according  to  the  docfrine  otSioptUon'y. 
SiapiUon  and  Conn  v.  Cann.  Undoubtedly  parties  entitled 
in  different  events  may,  while  the  uncertainty  exists,  each 

L  f  taking 
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Idl8.  taking  his  chance,  effect  a  valid  compromise.     In  Staptkon 

^'  ^      '  V.  StapiUon  the  legitimacy  of  the  ddest  son  was  doubtful; 

t^.  that  was  ^,  question  proper  to  be  so  settled  ;  and  the  settle- 


White. 


ment  was  a  consideration  which  gave  effect  to  the  deed; 
but  without  inquiring  whether  this  transaction  was  volun- 
tary, (for  it  is  beyond  doubt  that  James  Edward  Lewis  re- 
ceived no  consideration,)  is  this  d  deed  which  the  Court 
ought  to  execute  ?  I  am  satisfied  that  James  Edward  Lewis 
never  understood  it.  By  this  instrument  lie  covenants  that 
two-sixths  of  the  personalty  shall  belong  to  Dunnage  and 
^/t(7^// and  their  wives;  but  under  the  will,  their  chiklren 
had  fixed  interests  in  the  event  of  survivorship.  What 
power  had  the  parents  to  cjispose  of  the  property  in  their 
own  favor?  It  is  true  they  are  now  willing  to  correct  this 
error,  but  the  instrument  must  be  considered  as  it  stood  at 
the  date;  and  the  question  is,  was  it  then  a  right  disposi- 
tion of  the  property  ?  Instead  of  ending  litigation,  this 
deed  creates  it:  as  soon  as  the  children  became  of  age  they 
must  be  advised  to  assert  the  rights  of  which  it  sought  to 
deprive  them.  It  is  clear  that  the  parties  knew  not  what 
they  were  doing. 

Considering,  therefore,  the  state  of  mind  of  this  person, 
his  circumstances,  and  the  nature  of  the  transaction,  I  am 
of  opinion  that  this  is  not  stich  a  deed  as  the  Court  ou^t 
to  execute. 

Upon  the  remaining  question,  whether  the  suit  can  be 
sustained  for  other  purposes,  I  think  that  there  is  sufficient 
to  entitle  the  parties  to  an  account  of  the  real  and  personal 
estate  of  the  testator,  to  be  administered  on  the  trusts  of  his 
will,  as  if  the  deed  of  1810  had  never  been  executed. 
Were  I  now  absolutely  to  dismiss  this  bill,  it  would  be 
necessary  to  file  another,  with  the  omission  of  the  deed,  in 
every  respect  similar. 

The 
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The  bill,  so  far  as  it  prays  an  execution  of  the  deed  of 
BAruaty  1810,  must  be  dismissed  witli  costs,  {a) 
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1818. . 
Dunnage 


The  decree  ordered  that  so  much  of  the  bill  as  sought  that 
the  trusts  of  the  indenture  of  the  26tii  oi  February  1810 
might  be  carried  into  effect  should  be  dismissed,  and  as 
against  Abigail  Lewis  with  costs ;  and  declaring  tliat  William 
LemSt  (he  eldest  son  of  John  Lewis,  the  brother  of  the 
testator,  died  in  the  life-time  of  the  testator,  established 
the  will,  and  directed  the  usual  accounts.  Reg.  Lib. 
A.  1817,  fol.  906. 


(a)  The  validity  of  deeds  of  compromise  between  members  of  the 
nme  fiunily,  has  been  the  subject  of  dispute  in  many  cases.  In  Frank 
T.  Frank,  1  Ck.  Co.  84.  Carni  v.  Conn,  I  P.  W.  723.  StapUUm  v.  <Sto- 
pikon,  1  Aik.  9.  PuUen  y.  Beady,  s'Atk.  587.  Cory  y.  Cory,  I  Fes.  19 
SUphent  y.  Bateman,  1  Bro.  C,  C,  23.  Kmckant  y.  Khchani,  I  Bro. 
C.  CZ69.  Stockley  y.  Stockley,  1  Vet.  4*  Beam.  2S.,  the  agreement  was 
enforced;  and  see  Wydierley  v.  Wycherley,  8  Eden,  175.  GMcm  v. 
Csiflrf,  4  Vet.  849.  In  Turner  y.  Turner,  S  Ch.  Bep.  81.  Cockmgy. 
Pratt,  1  Vet,  400.  Lantdown  v.  Lansdoum,  Moi.  564,  Leonard  v. 
Leonard,  2  BaU^  Beat.  171.,  the  agreement  was  rescinded;  and  see 
Gte  ▼.  Spencer,  1  Vem.  32.  Puteyy.  Detbouverie,  Z  P.W.31S.  Evam 
V.  Llewellyn,  2  Bro.  C.  C.  150.  Bowle$  v.  StewaH,  1  Schoak4  Le/r» 
S09. 


J 


CASES  IN  CHANCEfiY. 


TURNER  V.  TURNER. 

Jan.  16. 

JufyB.  TURNER  V.  METCALF. 

It  is  not  com-   FTIHE  bill  in  the  original  cause  having  been  filed  in  Tri- 

E^Cfaancel-  "ity  term  1799,  by  persons  interested  under  the  will 

iS'  M^"^^to  ^^«J^*^  Turner  deceased,  praying  an  account  of  his  per- 

renew  a  re-     sonal,  and  if  necessary  a  sale  of  his  real,  estates,  on  the  12th 

Kd  SlS^  of  November  1801  a  decree  for  an  account  was  pronounced. 

W  a  decree  of  On  the  20th  of  December  1815  the  master  made  his  report, 

SeSSf^i  anion  the  15th  of  Jl%  1816,  the  order  of  the  23d  of 

tiinin;  conse-  March  preceding  for  confirming  the  report  nisi  was  made 

r^^ons,  while  absolute.    On  the  27th  of  November  following,  the  cause 

that  decree      ^gg  heajrd  for  farther  directions  by  the  Master  of  the  Rolls« 
stands.  *^ 

The  Plaintiflfs  now  moved  that  the  Master  might  be 
directed  to  review  hia  report,  and  the  Plaintifis  be  at 
liberty  to  take  oligeetions'  thereto,  and 'that  the  pro- 
ceedfaigs  under  the  decree  made  upon  the  hiring  for  far- 
ther directions,  and  all  other  proceeding  be  in  the  mean 
time  stayed. 

The  affidavits  in  support  of  the  motion  stated,  that  the 
solicitor  originally  employed  by  the  Plaintifis  having  been 
guilty  of  great  neglect,  was  in  April  1813  removed;  that 
the  succeeding  solicitor  during  the  preparation  of  the  report 
made  various  objections  to  it  in  the  Master's  office,  the 
result  of  which  he  never  communicated  to  the  Plaintifis, 
and  in  September  1816  wait  to  America^  leaving  die  papers 
in  these  causes  in  the  possession  of  a  person,  who  by  an 
order  of  the  3d  of  M(y  1817  was  directed  to  deliver  them 
to  the  present  solicitor  of  the  Plaintifis  on  taxation  and 
payment  of  the  costs  due;  that  though  they  had  proceeded 
under  that  order  with  all  possible  diligence,  the  Plaintifis 
had  not  yet  obtained  possession  of  the  papers,  from  the 

8  want 
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waqt  of  which  their  solicitor  was. unable  to  take^the  proper, 
measures,  for  their  protection;  that  the  Plaintifi^  residing 
upwards  of  200  iQiles,  from  London  had  entrusted  the  ma- 
nagement of.  the  cause  to  their  solicitors ;  and  that  there 
were  many  important  exceptions  (four  of  which  were  speci- 
fied), tp  be  taken  ta  the  Master's  report,  by  which,  Jf  it  re- 
mained confirmed,  the  Interests,  of  the  Plaintiffi  would  b^ 
totally  lost, 

Sir  Samuel  Romilbfy  Mr.  WethereU,  and  Mr.  Harrison^ 
for  the  motion. 

The  injury  in  this  case  has  arisen  not  from  the  neglect 
of  the  solicitor^  butfiroin  his  Absence.  Can  the  Plaintiffi 
be  jboqp^  ^J ^  decri^e  Jn,a  jiuit  iq.wbich  jthey  werenot  repp^ 

Mr.  JSari  and  Mt^SkadaiU  ngainst  the  molkMi. 

T^e  question  is,.wh^t)ier<the  DefendaotSf  who  have  pro-, 
oe^^gd^r^uifrly,^,  ai^  to  siiflfecfocthe.miacondnct^f  two 
nuefiWiT?  solkJtors  of.(ba.Plaiiitiffi[^  by^  tbeiantbei;  dela3&i>£ 
asuitwhichiias  already  depended  ISyears^  The  remedy 
of  the  Pkuntiffi  is  against  their  solicitor.  Itis  not  si^gested 
that  thi^  es^ceptions  proposed  .are  different  from  those  which 
werq  OY^rrulfid  by  the  Mfustex. 

The  Loan  Chanceuu>b  desired  to  J)e  infonned  of  ih6  » 
proceedings  in  the  Master's  offiee,  and  ^he  nature  of  the 
exceplions. 
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1818. 


7%^.  Lord  Cha^ceio^ok.  . 

There  is  a  ^diffiaultyJn.thiSi  caaawhidn.  I  eannol  over** 
ornne^    Th»  Master  having  made  a  reporton  the^original 
depree,  stilting  debts,  .&c.  the  whole  of  whkh  the  Phdntiffs' 
say  i3  wrong,  especially  in  respect  of  certain  allowances^ 
th(e^^^^3()Mtq;^f  .t^^  decree  directj^. . 

alUhings  to  be  done  conformably  to  that  report  previously 

confirmed; 


JmIE^s. 
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1818*       confirmed;  bow  can  I  displace  the  decree  on  a  motion  for 

^  J^'^  ^      reviewing  the  report?    In  this  case  there  certainly  has  been 

V,  gross  and  shameful  negligence ;  but  after  the  past  delay^  I 

TuBN£B.      cannot  detain  suitors  here  because  a  PlalntiflF  chuses  to 
In  a  cause 
which  has         employ  solicitors  who  will  not  perform  their  duty;  nor  do 

deSyed"the      ^  conceive  that  it  is  in  the  power  of  tlie  Lord  Chancellor  to 

Court  will        order  a  report  to  be  reviewed,  after  halving  been  confirmed 

jpenseof  far-  '  ^^^  followed  by  a  decree  of  the  Master  of  the  Rolls,  while 

ther  delay,       that  decree  stands,  (a) 

relieve  the  - 

Plaintifffrom  Motion  refused* 

the  conse- 
quences of  the 

gNMB  n^lect 

of  his  solicitor* 

(a)  The  general  competence  of  the  Court  to  direct  the  re- 
view of  a  report  after  confirmation  seems  necessarily  implied  in 
this  proposition.  Few  reported  decisions,  however,  occur  in 
which  that  course  has  been  pursued.  The  Practical  Register 
states  the  doctrine  thus :  "  After  a  report  is  confirmed,  the 
Court  will  not  easily  (if  at  all)  stir  it  upon  pretence  of  an  omis- 
rion  or  mistake  $  for  the  parties  had  sufficient  time  to  except  to 
it;  and  if  they  will  not  mind  their  business  it  is  their  own 
fault."  (Ed.  fVi^attf  p.  .380.)  In  Turner  v.  Turner  (1  Dick. 
SIS.),  **  The  cause  came  on  to  be  heard  for  farther  directions 
on  the  report,  which  was  confirmed.  Sir  Thomas  Clarhe^  M.  R. 
not  being  satisfied,  referred  it  back  to  the  Master,  to  review  his 
report,  and  to  be  more  particular."  On  reference  to  the  Regis- 
trar's book,  it  appears  that  in  this  cause  (which*  was  between 
Robert  Turner^  plaintiff,  and  John  Turner^  James  Clares  and 
others,  defendants),  the  report  had  been  confirmed  absolutely 
(Reg,  Lib.  B.  1757,  fol.  1S8.)  in  the  usual  course,  after  the  order 
nisi*  (Reg.  Lib.  B.  1 757,  fol.  42.)  The  following  entry  appears 
of  the  hearing  for  farther  directions :  '<  20  April  1758.  This 
cause  having  received  a  hearing  on  the  26th  day  of  FAruary 
1754,  before  the  Right  Honourable  the  Master  of  the  Rolb,  &C.9 
it  was  among  other  things  ordered,  that  it  should  be  referred 
to  Mr.  EdvtardSf  one  of  the  Masters  of  tliis  Court,  to  inquire 
what  incumbrances  there  were  on  the  estate  of  the  testatprs 
^omas  and  Henry  Turner,  the  grandfather  and  father  in  the 
pleadings  mentioned,  or  any  part  thereof,  and  by  whom  and 
when  they  were  made ;  and  state  the  same  to  the  Courts  that 
the  said  Master,  on  the  19th  of  December  last,  made  his  report, 
7  and 
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and  thereby  eertified  that  he  had  proceeded  to  enquire  what        1818. 
incunbrances  there  were  on  the  estate  of  the  said  testators, 
Thomas  and  Henry  Turner^  the  grandfather  and  father,  or  any 
part  thereof,  and  by  whom  and  when-  they  were  made,  and 
found  that  the  several  incumbrances  following,  made  by  the 
several  persons  at  the  respective  times,  and  in  the  respective 
manners  particularly  mentioned  in  his  report,  were  incum- 
brances on  the  estate  of  the  said  testators,  Thomas  and  Henry 
Turner  J  the  grandfather  and  father  of  tlie  said  plaintifis ;  that 
is  to  say,  by  indentures  of  lease  and  release,  bearing  date  the 
26th  and  27th  May  17S0 ;  also,  by  indenture  bearing,  date  the 
11th  November  1730;  also,  by  indenture  dated  the  17th  day  of 
Fdnruary  1740 ;  also,  by  indenture  dated  the  1st  day  of  July 
1741 ;  and  also  by  indenture  quadripartite,  dated  the  26th  day 
of  May  1742 :  and  this  cause  coming  this  present  day  to  be 
heard  before  His  Honor  for  farther  directions,  on  the  said 
Master's  report,  and  as  to  the  matter  of  costs  reserved  by  the 
said  decree,  in  the  presence,  &c..  His  Honor  doth  order  that  it  be  Ibe  Master 
referred  back  to  the  said  Master  to  review  his  report,  and  that  ®f^«*|?to  re- 
he  do  distinguish  the  particular  interest  of  the  several  parties  in  after  confimu- 
the  estates  in  question,  and  the  respective  values  of  those  estates  ^^ 
in  which  they  are  so  interested/*     Reg.  Lib.  B.  1757,  foL  289. 
A  sabsequent  case  before  tlie  same  judge,  is  thus  stated  by  the 
same  reporter.    '<  Allen  v.  Alien.  Report  pursuant  to  a  decree. 
No  objection  was  taken  to  the  draught,  and  the  report  was  con- 
finned.    The  cause  came  on  this  day  to  be  heard  for  farther 
directions  on  the  report.    After  hearing  the  decree  and  report 
read.  Sir  Thomas  Clarice^  M.  R.  ordered  the  cause  to  stand 
orer,  with  liberty  for  the  plaintiff  to  take  exceptions  to  the 
report,  as  if  he  had  taken  exceptions  to  the  draught."    (1  Dick. 
.  362.)    From  the  Registrar's  book  it  appears,  that  in  this  cause, 
(which  was  between  William  AUen,  plaintiff,  and  Jane  Allen  and  ' " 
Soderick  Mackenzie,  and  others,  defendants,)  the  report  was 
confirmed  with  the  consent  of  some  of  the  defendants :  and, 
after  the  usual  order  nisi  (Reg.  Lib.  A.  1762,  fol.  119.),  against 
others.     {Id.  fol.  138.)     The  entry  of  the  hearing  for  farther 
directions  is  as  follows:— r'M 4th  June  1763.      This  cause 
coaung  this  present  day  to  be  heard  by  the  Right  Honourable 
the  Master  of  the  Rolls,  for  farther  directions  on  the  report 
made  in  this  cause  by  Mr.  Graves,  one  of  the  Masters  of  this 
Court,  dated  the  17th  day  of  January  last ;  and  also  as  to  the 
matter  of  costs  reserved  by  the  decree  made  on  the  hearing 

of 
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1818»        of  dils  causis  the  Igt  day  of  Juty  iflSly  Id  the  jilresetfc^,  t&'c., 

^  ■■■v^     ilpdn  opening  and  d^aCe  of  the  mtitfer,  and  tieliiiifg  ^e  Will 

TuB^Nia       ^  B^^  jfi^^  ^ajg^  tlj^  gjli  ^y  ^f  j^^  ji^^o,  dife%ai  tf 

TumNEa.  Aoieri  Atten,  the  said  decree,  and  die  said  Mairteri'i^^ri^ttrt 
Defendiiit  per-  read»  and  tdiat  "nras  altieged,  Sid,  Bk  H6nor  doth  cora^r,  itta, 
a^o^  If*  this  ctose  do  stand  over,  and  (hat  the  plaintiff  he  at  Ife^  to 
report  after  con.  take  6lcciefpt?ons  to  the  Said  Masteor's  said  repoft,  tn  tk^  UttHe 
flmi^on,  with-  manner  as  iSf  he  had  taken  objections  thereto  l^fdi%  dfe  M^ 
^km  dblj^  Master.'*  —  Reg.  tib.  A.  1762,  foL  366.  tile  ekcepdoiA  Wei^ 
ttons.  argued  and  ovemiied.    Beg.  Lit.  A.  178i,  fol.  164. 

In  Hatokifu  v.  2)a;y,  *'  On  petition  that  Ule  faster  i^hbtdd 
review  his  report,  after  exceptions  thereto  taken,  argtiyi',  aiid 
Ae  Ireport  confirmed  by  Judgihent  of  the  Court,  JLofi  Chth- 
ceBar  said  he  never  knew  ah  order  to  that  purpose,  aild  it  wbul^ 
be  of  mischievous  conse/quehce ;  bat  eitors  in  cOihj^tlttion 
tnterely,  might  be  set  right  it  any  time.**  (1  i^s.  169.)  The 
decree,  in  diat  casb,  directed  t^b  accdunt^:  one,  of  the  trkhs- 
octlon^  Of  a  b^ltain  parhleiihip ;  the  bther^  of  the  i^eU  of 
tf^.  FtefAAf  deceased,  whose  repiresentfttives  were  Jatnes  £bry, 
ahd  9far^  his  wSTe.  The  Maiiter  having  made  h&  i^ort,  Ex- 
ceptions Were  taken  by  the  plaintift,  dhd  by  two  of  the  defend- 
ants, Jkfius  and  MAtp  hhj :  some  of  which  We/te  Wfehried,  dne 
allowed,  and  the  rest  on  argttment  bverrufed.  UHi  Keg. 
A.  1747,  fol.  454.  On  the  8th  N&(smbt^  1748,  Jambs  AtAMkr^ 
Day  presented  a  petition,  statitig  that  all  the  eic'eptibiis  t8  di% 
report  *<  m  botili  sides  related  to  the  abcodnt  df  tKe  sard  paMi^- 
ship  estate,  and  no  one  of  tliem  to  the  account  df  ^e  isisJ^xi  of  dl6 
sard  W.  frehch .-"  that  the  e^cei^t^dns  having  be^ti  atgtied,  ilfid 
one  relating  to  a  sum  of  j£4 :  f  5  1 4  iQloWed,  the  report  *^  Was  not 
in  any  express  terms  conflhned;  nor  was  tfie  ^d^ej^ort  (fif^ct^ 
ed  to  be  sent  back  to  Ae  dafd  Itfaster  to  be  rtfcdfted,  according 
to  the  variation  which  that  allbwed  exc^tSoh  otea^oHed ;  rior 
had  any  farther  procOtfdfmgir  b^eir  had  diereon  s  ffiat  tlii^  plftf- 
tioners  resided  at  BHsttdi  and  ttie  ^Mibnet  Minis  ffe^  Wflr 
about  seveiity  years^  of  stge,  arid  Sad  eifiplbyed  i  i^dlicitb^  at 
Bristol  to  defend  this  cause  fof  tUem,  who  igsik  employed  hili 
agent  in  London  for  that  purpose ;  anft  fh«f  petitioners  Wer6 
advised  by  their  said  solicitor;  that  afteV  the  ssSi  MaMer*^  re- 
port should  be  mad^,  in  case  dfe  said  Btnfamin  Lane**  (clerk  of 
the  partnei'ship,  Who  bad  Becoine  batifeuiit  attd'abscoilded,  as 
was  alleged  by  the  bill,  lilQrgelJr  indeVted^  to  the  paM^'ersfafp) 
"  ahould  Aereby  be  fbtmd  to  be  really  mdieArtedi  to  ifie  said  cb^ 

partnenhipy 
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ff^rtf^nhipf  then  the  cause  would  be  considered  as  to  the 
petitioner's  caee ;  but  no  directions  hating  been  given  at  the 
time  when  the  aaid  exceptions  came  on  to  be  argued,  and  the 
petitioners,  since  the  time  the  same  were  so  argued,  having 
been  acquainted  .that  a  great  sum  was  reported  to  be  in  their 
hands  of  the  said  JF.  Frenck'n  asseto  (which  the  petitioners  weH 
Icnew  could  not  be  right),  the  petitioners  thereupon,  for  the 
first  time,  upon  the  11th  day  of  August  last,  got  a  sight  of  the 
said  report,  and  of  such  of  the  schedules  thereto  as  rehrted  to 
the  said  W.  French^  assets,  and  thereupon  did  then  find,  to 
their  very  great  suiprise,  many  plain  mistsfces  therein  to  the 
prejudice  of  the  pe^oners  wlHCh  were  not  discovered  or  ex- 
c«iMm4  to ;  and  in  particular,  there  irere  two  gross  and  palpable 
fiistakes  thereip,  never  discovered  hy  the  petitioner's  said  soli- 
otqr,  )o  the  petitioners  most  apparent  wrong,  in  overcharging 
tlnw  in  the  said  W,  FreHch'%  assets  by  at  least  the  sum  of 
j^ll29: 12  :  11,  and  j^511 :  10 :6i  in  tiiose  instances  alone. 
It  fyflfims,"  Sfc.    The  petition,  lifter  lardier  stating  particulars 
«f  overcharge,  prayed  that  the  petttioners  might  have  leave  to 
ts|(e  eicceptioas  to  die  report  in  the  particulars  before  men- 
tisaed*     The  Lord  ChanoeUor  was  of  opinion  that  it  was 
lytswable  under  the  circumstances  of  the  case,  that  upon  th^ 
terms  therein  afler  mentioned,  the  petitioners  should  have  liberty 
to  n-argue  the  esceptions  Jbrmerhf  taken  to  the  said  Master's 
Bfip^  mentioned  in  thepetUion^  and  to  take  new  exceptions  to 
4^  said  report,  relating  to  the  matters  complained  of  in  the 
petition,  to  come  on  to  be  argued  at  the  same  time ;  but  the 
Counsel  for  the  Plaintiff  desiring,  for  the  sake  of  despatch,  to 
avoid  such  circuity,  and  the  delay  and  expense  which  would  be 
occasioned  thereby,  His  Lordship  ordered  that,  upon  the  said 
Defendant  James  Day  giving  his  own  recognizance  within  a 
fortnight  from  that  time,  in  the  penalty  of  c£2000,  with  con- 
dition to  pay  such  sum  of  money,  if  any,  as  should  be  found 
due  from  him  upon  the  balance  of  the  account  directed  by  the 
decree,  to  such  of  the  parties  to  whom  the  same  should  be 
found  due,  together  with  interest  for  the  same  to  that  day,  at 
the  rate  of  4  per  cent,  per  annum,  in  such  manner  as  the  Court 
should  direct,  and  paying  to  the  Plaintiffs  such  costs  as  they 
had  been  put  to  by  taking  out  the  said  Master's  last  report,  so 
for  as  the  same  related  to  the  account  of  the  personal  estate 
and  the  administration  thereof,  and  the  costs  subsequent  thereto, 
10  far  as  the  same  related,  4rc.  and  the  costs  of  that  ^>plication 

to 
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IS  18.        to  the  Court,  Stc.  within  a  week  after  the  taxation  or  settling 

thereof,  the  confirmation  (a)  of  the  said  report  should  be  so  far 

opened  as  related  to  the  said  account  of  such  personal  estate, 

and  the  administration  thereof,  and  that  it  should  be  referred 

Exceptions  per-  ^*^^  ^  ^^®  Master  to  review  that  part  of  the  said  report ;  and  it 

mitted  with  re-   was  farther  ordered,  that  the  Master  should  speed  his  subsequent 

SS™*rfiS^     report,  and  that  the  parties  should  attend  rf^rfi^  in  diem  for 

^^y,  after        that  purpose.     21st  December  1748,  Reg.  Lib.  A.  174^8,  fol. 

eicepdoDs  to      115—118.    See  BeU*B  Supplement,  p.  106. 

^V^faS^      In  VoUence  v.  JVeldon;  1  Dick,  29a,  stated  from  the  Regis- 

to  another  mb-  trar's  book,  1  Madd.  340.,  and  Pennington  v.  Lord  Muncaaer^ 

^^iSrf  ^^''^   1  Madd.  555.,  the  Court  permitted  exceptions  to  be  filed  by  a 

afgument.  party  who  had  not  taken  objections  f and  exceptions  to  a  report 

of  the  insufficiency  of  an  answer  have  been  permitted  after  a 

plea  and  farther  answer.    Noel  v.  Ward,  1  Madd.  SS9.    For 

the  cases  on  the  question  of  qiening  biddings  after  oomfinn* 

ation  of  the  report,  see  2  Madd.  Cha.  883.  et  seq. 

Where  the  whole  matter  appears  on  the  report,  a  question 
decided  by  the  Master  is  open  at  the  hearing  for  farther  direc- 
tions, witliout  exception,  Adams  v.  Claxton,  6  Veis.  226;  and 
errors  apparent  in  the  schedules  have  been  corrected  aft«r  en- 
rolment on  a  summary  application*  Weston  v.  Haggerskm, 
Coop.  134. 

On  bills  of  review  for  correcting  error,  or  sup]{lying  defi- 
ciency, in  a  report  confirmed,  see  Gould  v.  Tancred^  2  Atk.  533. 
Worge  V.  Bradley,  2  Dick.  570.  Perry  v.  Phelps,  17  Ves.  183., 
and  Manaton  v.  Mtdeitvortk,  1  Eden,  18. 

(a)  It  seems  that  the  report  was  never  in  express  terms  oonftrmed. 
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GALLAND  i;.  LEONARD.  Rolls. 

Feb.  14.  18. 

TPRANCIS  MELL,  byhis  will  dated  the  \4ih  March  Thewordt-in 

•*•     1810,  gave  to  his  wife,  Ann  Mell^  the  whole  or  such  ^®  ^f,**** 

part  of  his  household  fiirniture,  plate,  linen,  and  china,  as  straedtor^r 

she'chose^  for  her  own  use  and  benefit  absolutely,  an  annuity  J?  ^^^  J? 

of  WL'toT  her  life,  and  a  legacy  of  the  like  amount,  and  the  tenant  for 

after  gtting  to  his  daughter  Ann  the  sum  of  lOSOf.,  to  hi      Beauctt  of 

paid  on  tier  attaining  the  age  of  21  years,  with  interesj^  h^  personal  estate 

gave  to  Robert  Galland,  John  Leonard,  yid  Jdbii  Spicer,  to'Jfy^tE- 

all  his  personal  estate,  not  before  disposed  of,  upon'  trust,  terest  to  M. 

to  convert  it  into  money,  and  after  payment  th^eout  of  all  widow,  during 

bis  debts,  legacies,  and  testamentary  expenses,  **  upon  trust  ^^^^^^^ 

to  place  out  the  residue  thereof,  at  interest  upon  real  or  **  to  pay  and 

govemtneht  securities,  and  continue  the  same  out  at  interest  ^ij*n,^jjfgg 

darii^  the  term  of  the  natural  life  of  my  said  wife  Anit  unto  and 

MeB,  except  only  the  said  sum  of  l05(tf.  above  given  to  my  tw«n^his 

said  daughter  Ann  on  her  attaining  the  age  of  21  years,  ^JJ^^^J?  ^' 

and  theinterest  thereof  to  be  paid  to  her  half-yearly,  and  their  own  use 

upon  trust  to  pay  to  her  my  said  wife  the  said  annuity  of  *?^?®"?^^ 

^2.  a  year  for  her  life  in  manner  aforesaid ;  and  upon  her  and  in  case 

dc^h,  then  upon  farther  trust  to  pay  and  divide  the  said  ^them^ 

trostnnonies  unto  and  equally  between  my  said  two  daugh-  and  A.^  or 

ters  Hannah  and  Ann  for  their  own  use  and  benefit  abso-  f,Ja4ng  a   ^"*' 

lutely;  and  in  case  of  the  death  of  them  my  said  daughters,  child  or  chiU 

or  of  either  of  them,  leaving  a  child  or  children  living,  then  to  apply  the 

npon  farther  trust  to  continue  the  same  trust-monies  out  at  ^^^^,  ^^^ 
,  .  .       -  *        tne  nuunte- 

interest  during  the  minority  of  such  child  or  children^*  and  nanc6  of  the 
in  the  mean  time  to  apply  a  competent  part  of  the  interest  j^^^Jbra  to^ 

divide  the 
tnist>inoney  among  thera,  expressing  that  the  testator's  intention  was^  that  the  cfaildKo 
of  his  daughters  should  be  entitled  to  the  same  shares  to  .which  their  mother  would 
he  entitled  if  then  living,  with  an  ulthnate  trtist  in  duk  of ''l!he  death  of  H,  and  X,  with- 
out leafing  issue  living  at  their  respective  death,  or  of  all^their  children  dying  minors; 
on  surviving  the  tenant  for  life,  H.  and  A',  become  et^titfed  to  the  absolute  interest. 

Vol.  I.  M  thereof 
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thereof  towards  their  maintenance  and  education,  and 
upon  their  severally  attaining  their  respective  ages  of  21 
years,  then  upon  farther  trust  to  pay  and  divide  the  same 
unto  and  equally  among  them  if  more  than  one,  and  if  only 
one  child  then  the  whole  to  such  only  child,  my  will  and 
mind  being  that  the  child  or  children  of  each  of  my  said 
daughters  shall  be  respectively  entitled  to  the  same  share  his, 
her,  or  their  moiher  would  be  entitled  to  if  then  living ;  and 
upon  this  ultimate  trust,  that  in  case  of  the  death  of  my  said 
two  daughters  without  leaving  issue  living  at  their  respective 
death,  in  the  event  also  happening  of  all  their  children 
dying  minors,  then  my  mind  and  will  is,  and  I  hereby 
direct  my  said  trustees  to  pay  and  divide  the  said  trusts 
monies  unto  and  equally  among  all  and  every  my  nephews 
and  nieces  then  living,  share  and  share  alike^  for  their  own 
^use  and  boiefit  absolutely." 

The  testator  died  in  May  1810,  leaving  his  widow  and 
two  daughters,  (the  elder  married,  and  of  age;  the  younger 
a  minor,  and  unmarried,)  and  several  nephews  and  nieces. 
After  the  death  of  the  widow,  in  N&oember  1810,  the  suit 
was  instituted  by  two  of  the  trustees,  against  their  co-trustee, 
the  daughters  of  the  testator,  the  two  children  of  his  married 
daughter,  and  his  nephews  and  nieces,  for  ascertaining  the 
rights  of  the  parties ;  and  the  usual  accounts  having  been 
directed  at  the  hearing,  the  cause  now  came  on  fiir  farther 
directions. 

Mr.  Home  for  the  Plaintiffs. 
Mr.  Parker  for  the  daughters  of  the  testator. 
Mr.  Duckworth  for  the  children  of  the  married  dau^ter, 
and  the  nephews  and  nieces  of  the  testator. 


Fdt.  IS.  ^^  Mastee  rf  the  Rolls*  «  *• 

Under  this  will  three  distinct  claims  are  made;  first, 
Uie  two  daughters  of  the  testator,  on  the  death  of  the 

widow. 
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widow,    daim    the    residue  absolutely;    next,    the  chil-        1818. 

diTO  of  Hannah  the  married  daughter  (here  represented 

by  the  two  now  in  existence)  contend  that  the  daughters 

take  only  a  life-interest,  and  that  the  residue  devolves  to 

them,  after  their  mother's  death,  on  attaining  21  ;  thirdly, 

the  nephews  and  nieces  of  tlie  testator  insist  on  an  ulti- 

niQte  title,  in  the  event  of  the  two  daughters  dying  without 

leaving,  children  who  shall  attain  majority.      The  difficulty 

consists  in  reconciling  the  t^rms  of  different  parts  of  the 

will,  or  deciding  which  part  is  to  prevail.     In  one  passage, 

the  estate  is  given  to  the  daughters  absolutely :  then  follows 

a  limitation  to  their  children  in  the  event  of  their  attaining 

21  :  the  concluding  words,  it  is  insisted  by  the  nephews  and 

nieces,  confer  on  them  an  ultimate  interest.     Undoubtediy^ 

if  the  successive  clauses  of  a  will  are  irreconeileable,  the 

rule  is- to  give  effect  to  the  Inst  clause,  on  an  idea  that  the 

testator  may  have  altered  his  intent;  but  a  difficulty  occurs 

in  q>plyiBg  that  rule  to  this  case,  because  the  question  here 

arises  on  one  clause,  applicable  all  to  one  fund,  and  scarcely 

admitting,  therefore,  the  hypothesis  of  a  variation  of  intent. 

Being  unable,  then,  literally  to  comply  with  every  word  in 

the  will,  the  Court  must  endeavour,  offering  as  little  violence 

as  possible  to  individual  parts,  to  give  effect  to  the  whole; 

and  I  am  satisfied  that  the  true  construction  is,  to  declare 

that,  in  the  actual  evpnt,  the  two  daughters  arc  entitled  to 

the  absolute  property. 

The  intention  of  the  testator  is  expressed  in  the  first  part 
by  terms  too  clear  to  admit  of  doubt.  Having  first  ordered 
payment  of  interest  to  his  wife  during  her  life,  he  directs 
his  trustees,  on  her  death,  to  pay  and  divide  the  trust-monies 
equally  between  his  two  ,  daughters,  —  an  unequivocal 
declaration  that,  on  the  death  of.  the  tenant  for  life, 
the  fund  was  to  be  divided  between  the  daughters ;  the  fund, 
and  not  the  interest.  The  construction  that  the  interest 
only  was  given  to  the  daughters,  departs  from  the  express 
terms  of  the  bequest.  The  gift  is  of  the  trust-monies  for 
their  own  use  and  benefit  absolutely;  and  the  testator's 

M  2  meaning 
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1 81 8;  nmeaning  in  thefiiie  words  is  tisicertaified  by  bther  parts  of  the 
Will.  No  doubt  cain  be  entertained  that  the  household  Ibr- 
UiiMnr($,'tK^hen  chosen  by  the  Wife^  was'ber's  without "quaH- 
ficatidiii;  but  it  is  given  by  the  same  expressions  wbieh  are 
appKed  tt>'&isfund.'  So^  in  die  latter  clause,  the  gift  to  the 
iMififheWs  and^nie6es  is  to  their  own  use  and  ben^6t  absohitely. 
In  these  passages  the  testator  meant  to  dispose  of -the  entire 
ioteresl.  LcannOt  but^impute  to  the  sanle  worck,  in  the 
thiixl  instance,  that  meaning  whieh  id  the  other  two  is  dear 
^Ad  undi^tecL  '  ^i 

;.  He-intended,  thereft)re,  to  give  the  fund  abetolntely  to  his 
daughters ;  but  then  the  difficulty  arises  to  reconcile  this 
gift'  widi  the  subsequent  disposition  hi  frvor  of  th^ir  chit 
4ren,''and  of  his  nephews  and  nieces.     It  must  be  supposed 
lihiit  Ae  testator  contemplated  two  events.    He  metint  thai 
tf  histliuighters  survived  hts  widow,  they  sbotild- take  the 
Irt^liite  interest ;  but  that  if  they  were  not  then  living  to 
enjoy  his  propertr^,  'it's&biild  pass  to  their  children,  if  ihej 
left  any  i  or,  if  they  died  without  children,  to  his  nephews 
and  nieces.    That  construction .  reconciles  cvery^  part  of  the 
IMrill,  and  makes  it  one  cdiitinued  disposition  of  the  wholi 
fund*     The  words  evidently  import  contihgen(5y ;  for,  vary- 
ing the  phraseology  used  in  the  beqiiest  to  his  wife,  h^  em-^ 
ploys  the  terms  ** and  in  caseof  thedeatb  ;*'  and  it  has  been 
Words  import-  properly  observed,  that  in  Other  instances^  when  words  im* 
*"^mdH^^  porting  contingency  were  applied  to  an  inevitable  evenly  as 
an  inevitable    death,  they  have  been  understood  to  denote  the  occurrence 
^ed  torefer  ^^ ^^  ^f"*:  ""^®^  particular  circumstances,   as  death  at  a 
to  the  occur-    given '  period,  in  the  life  of  the  testator,  or  of  the  tenant  for 
event  under      I^^*     '^^^  introduction  of  that  qualification  required  by  the 

particular  -cir.  Expression,  reconciles  and  rendefs  sensible  the  whole  of  this 
cumstances* "        ■.  i  »     .  ■ . 

disposition ;  and,'  iii  adapting ihat  construction,  'the  Gotirt 

IB  warranted  by  many  authorides.     By  Ltrt^ld  ^.Stdne^ 

ham  (a),  by  HinckM/  v.  Simmons  (jb)j  by  •  ^Turner  v.  M)ore{c% 

and  by  Qmbridge  v,  Bous.  (d) 

(a)  2  Sir.  1261.  (b)  4  Ves.  160.  (e)  6  Fes.  567. 

Id)  sVea.  12.    Bee  Lord  ikugleu  v.  Chdmer^  9  Ves.  Jnm  501.    Xmg 
V.  TofifTg  5  Fei.  806. 

1 1    "  Ja 
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In  the  disposition  on  the  event  of  the  death  of  the  .t&iS. 
daughters,  leaving  a  child  or  chifalren,  the  testator  changes 
the  expression;  ^nd,  in  appropriate  terms,  first  gives  interest, 
the  subject  of  giift  to  the  daughters  bdng  capital  only.  The 
deelanition  of  hb  intention  that  the  dhitdren  sboub)  takfe 
Iho  same  share  to  which  their  mother  woiild  ba^e  been -en* 
titled^  ^  if  then  living/-  establishes  the  title  of  the 4im|^Her». 
It  isi  dear,  that  at  twenty-one  the  children  are  to^tate  aa 
absolute  interest;  it  is  equally  dear,,  from  this  clause^  that 
ikey  are  to  take  the  same  iutel^est  to  which  their  mother 
vrould. have  been  entitled  if  livitig;  the  mother,  therefor^ 
*ould  have  taken  au  absolutie  interest;  and  theconstmction 
ander  which  the  mother  takes  a  life-int^reftt  ohly»  and:  the 
children  absolute  interests,  is  infioosistent  witk  this  expUcit 
dedanUion^  The  clause  exprteihg  the  ^*  liltimltte  trust,'* 
aerdy  tddes  up  the  other  branch  of'  the  tontiogezicy;  imd 
fiiodsioD  being  ahready:  made  for  the  deathiof  the  daugh- 
ters leaving  children,  provides  for  their  death  without 
flnldren. 

On  the  generd  coostr action  of  the  will,  Aerefore^  the 
whole  fond  is  to  be  divided  between  the  daughters,  :if  living 
at  the  death  of  the  tenant  for  lite :  and,  in  the  actual  0vent, 
the  whole  passing  under  the  first  dause,  the  subsequent 
clauses  are  inoperative. 


The  decree  declared,  that  according  to  the  true  cdnstruc- 
tion  of  the  testator's  will,  the  Defendants,  i/anna^,  the  wife 
of  Francis  Itkodesr  and  Ann  Meti^  are  absolutely  entitled  to 
the  clear  residue  of  the  testator'^  personal  estate  equdly 
between  jbeta.5— ifeg*.  Lib.  >f.  1817.  fol.  510. 


M  3 
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Feb.i9.2i.25.     ,  .       GORDON  V.  GORDON. 


rilHE  bill  prayed  that  certain  articles  of  agreement,  exe- 
'  »"*•    cuted  by  the  Plaintiff  in  favor  of  his  younger  bro- 


A  deposition 

€le  bene  esse 

having  been 

read  at  the       ^jj^r  ^hg  Defendant,  Mr.  James  Gordon^  who  disputed  the 

cause,  it  is  of  Plaintiff's  legitimacy,  might  be  cancelled*  On  the  4th.  of 
iwu"^'  d'^^  w4«^/5/  1809,  an  order  was  made  for  taking  the  examination 
rected,  to  or-  de  bene  esse  of  Mrs.  Hantiah  Gordon^  relative  to  an  alleged 
raid  onthc  pri^a^e  marriage  between  her  and  Colonel  Gordon  deceased, 
trial,  notwith-  before  the  birth  of  the  Plaintiff.  She  was  accordingly  ex- 
irregukmy  aniined  on  the  24th  of  October  following,  but  on  the  hear* 
in  the  exarain-  ing  of  the  cause  at  the  Rolls  in  December  1816,  after  her 
might  have  decease,  her  depositioii  had  not  been  published,  and  was 
been  fffertu-  ,^q^  ^q^^^  yjjg  Plaintiff  having  presented  a  petition  of  re- 
at  the  hearing,  hearing,  on  the  6th  of  August  18J7»  it  was  ordered  by  the 
Court  will  ^  Master  of  the  Rolls  that  her  deposition  should  be  published 
suppress  a  de-  and  read  on  the  rehearing,  and  on  the  27th  of  November 
Eeforecom-*^"  the  Lord  Chancellor  confirmed  that  order.     At  the  rehear* 

missioners,  of  ing  before  the  Master  of  the  Rolls,  on  the  9th  o(  December 
Mrhomoneis      .  .  ,.  ,  ,  i,i/»-n» 

attorney  in  a    1^^^  ^^  issue. was  directed,  and  on  the  12th  oi  February 

cause  in  &o<.   jgis,  the  Plaintiff  obtained  an  order  for  liberty  to  read 

lomtL  between 

the  same  par-    Mrs*   Gordon^%   deposition  at  the  trial.      The  Defendant 

ime^°    d       ^^'  ^^^^^  Gordon^  having  previously  given  notice  of  a  mo* 

qutere.  tion  to  suppress  her  deposition,  now  moved  that  the  order 

of  the  12th  oi  February^  so  far  as  relates  to  her  deposition, 

might  be  discharged,  and  that  the  deposition  might  not  be 

read  at  the  trial. 

The  affidavits  in  support  of  the  motion  stated,  that  in 
180S  an  action  in  the  Court  of  Session  in  Scotland^  still 
pending,  was  brought  by  the  Defendant  Mr.  James  Gordon 
against  the  Plaintifi^  founded  on  the  articles  of  agreement 
for  cancelling  which  the  bill  was  filed;  that  one  TAomas 
Gordon  had  acted  since  the  commencement  of  the  action» 
and  still  continued  to  act  therein,  as  the  law-ogent,  attorney, 

or 
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or  s<4icitor  of  the  Plaintiff,  particularly  on  an  applieation 
for  taking  the  examination  of  Mrs.  Gordon  relative  to  the 
alleged  private  marriage  between  her  and  Colonel  Gordon  i 
that  the  commission  for  tb^  examination  of  Mrs.  Gof^ 
don  (in'' which  none  of  the  Defendants  in  this  cause  joined) 
was  directed  to   live  persons,  of  whom  the  said^  Thomas 
Gordon  was  one,  who,  as  appears  by  the  return,  acted  in  the 
execution   thereof^   the  examination  taking  place  at  the 
bouse  of  the  Plaintiff;  that  the  Master  of  the  Rolls  having 
on  the  6th  of  August  last  ordered  that  Mrs.  Gordon*^  de- 
position should  be  published  and  read  at  the  rehearing,  the  " 
Defendant  Mr.  James  Gordon^  on  the  8th  of  August j  gave 
notice,  for  the  first  seal  before  Michaelmas  term,  of  a  motion 
to  rescind  that  order,  (the  last  seal  after   Trinity  term 
.being  held  on  the  5th  of  Atigust)\    and  the  motion  being 
heardon  the  21st  and  22d  of  November,  the  Lord. Chan- 
.cellor,  on  the  27th  of  November,  affirm^,  the  order  of  the 
Master  of  the  Rolls ;  that  on  the  28th  of  Novendfer,  the  so- 
licitor of  the  Defendant  Mr.  James  Gordon  received  notice 
firom  the  solicitor  of  the  Plaintifi^  that  the  Master  of  the 
Rolls  had  ordered  the  cause  to  be  advanced  to  the  head  of 
the  paper  for  the  4th  of  December ;  that  the  Defendant  Mr. 
James  Gordon  never  saw  Mrs.  Gordonfs  deposition,  although 
it  was  published  soon  after  the  order  of  the  6th  of  August, 
.till  the  4tli  or  5th  of  December,  nor  ever  knew,  previously 
thereto  who  were  the  commissioners  named  in  the  commis- 
sion, or  any  of  them ;  nor  did  he  know  until  the  middle  of 
December,  that  Thomas  Gordon,  named  in  the  commissions 
was  the  agent  of  the  Plaintiff  in  the  Scottish  cause. 

Mr.  Agar  and  Mr.  BoupeU,  in  support  of  the  motion. 

The  application  is  in  effect,  though  not  in  form,  to  sup- 
press the  deposition  of  Mrs.  Gordon  $  and  the  irregularity 
on  which  it  proceeds  is,  that  one  of  the  persons  to  whom^ 
the  commission  was  directed,  and  who  acted  in  the  exe- 
cution of  it,  was  the  attorney  of  the  Plaintiff  in  an  action 
carried  on  against  him  in  the  Court  of  Session,  by  the 

M  4  Defendant 
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1818.  <Defeiu!ant  Mr.JafHes  (Sorddn^  ior  enforcing  the  articles  of 
^Hgreetri^t,  tb  cancel  which  is  the  object  of  the  present 
sVLiL  'Thid  Court  suppresses  depositions  t£fken  before  com- 
•mis^ioners,  of  ^hom  one  is- the  k)Iicitor(^),  or  a  clerk  of 
(tb«»  ^\\thot(6)y  bf  the  Plaintiff  or  Defendant;  nor  will 
courts  of  hiw  grant  an  attachment  on  affidavits  sworn 
bcf^ye  an  agent  of  either  party,  (c)  Commissioners  are 
the  iliinister^  ot  father  a  part,  of  the  Court  (rf)j  their  dnties 
)Qf  inf^partiality  and  secrecy  are  incompatible  with  the 
:;dbai:^(iter  of  agent  to  the  suitors*  From  the  earliest  tiities 
ith^  beien  th^  policy  of  the  Court  to  prevent  the  disclo* 
^UQ&  of  the  evidence  till  publication  has- passed.*  For  that 
jptirpok^;  Chi^f  Baron  Gilberi  advised  that  the  eommis- 
-fiiodef^  ahould  be  liwdm  hot'  to  divulge  the  depositions  {e) ; 
;^d  in  confol'mity  \Jb  that  suggestion,  an  order  of  the 
;Ml  iRfAftior^  17'21>  directs  the  commissioners  imd  their 
salerks  ta  titJte  on  oath  of  secresy.  {f)  In  Cooth  v.  Jach- 
'SmXg)^  your  Lordship  strongly  anknadverted  on  the  mis* 
'^conduct  of  confimissioners  disclosing  to  either  "partjf  even 
'4bc  general  effect  of  the  evidence.  (A)  What  can  be  more 
linconsistent  Widi  the  spirit  of  these  rq^ulatiotis,  than  to 
;i^entkit  the  agent  of  the  party  to  officiate  as  commissioner? 
rThe*  Defendants  hkving  refused  to  Joim  in  the  commissiony 
(the  Plaintiff  himself  nominated  his  solicitor:  his  solicitor, 
^tin  this  cause  indeed,  but  in  a  cause  in  Scotland  between 
the  same  parties,  on  precisely  the  same  question,  and 
where  the  same  witness  was  to  be  examined  to  the  same 
^point.  The  Court"  has  suppressed  depositions,  because 
reduced  into  writing  by  the  agent  of  the  Plaintiff  («) ;  that 
was' the  office  to  which  this  Plaintiff  appoip ted  hi$  agent. 

^ .  ^Jjt} ,  flicker  ▼.  Moore^  Btmb.  289.    G.  M.  Selwyn,  S  Dicis.  563.     Aiul 

see  !5ir  Francis  Forletcue  and  Cookers  case,  Godb,  195. 
*1    {hi  Newte  V.  Foot,  2  Rhp.  in  Ch,  1 78.    S.  C.  under  the  name  of  A^^^ 
i^v.FootyiDkk.l^Z. 
(c)  Rex  V.  Wailaee^  3  Term  Rep.  403.  {d)  6  Vet. SO. 

le)  For.  Ram.  142. 

(/)  Orders  in  Chancery,  Ed.  Beawies,  p.  527 — oSO, 
(g)  6  Fes.  12.  (k)  See  p.  50-^2.  41.  (i)  Amon.  Amik  252- 

No 


CASES  Ilf  CHANCERY. 


169 


No  delay  is  .imputable  to  the  Defendant;  he  gave  im^ 
'mediate  notice  of  bis  intention  to  appeal  against  the  ordet 
of  the  Master  t>f  the  Rolls  for  the  publication  of  this  depo- 
aiticm ;  and  the  present  application  is  made  as*  soon  as  he 
was  apprized  of  the  objection; 

Sir  Samuel  ItamiOy^  Mr.  Heald^  and  Mr.  Wing-feld, 
against  the  motion.  The  application  is  altogether  irregu- 
lar; if  the  Plaintiff's  argument  is  correct,  the  deposition 
ought  to  be  suppressedir  as  unfit  to  be  received^  not  only 
on  the  trial,  but  for  any  purpose.  But.  the  objection  is 
frivolous;  admitting  that  the  questions  in  the  Scottish 
.cause  and  the  priesent  are  substantially  the  same,  it  is  clear 
that  this  deposition  cannot  be  read  there;  and  it  has  never 
been  decided  that  a  solicitor  in  another  cause  in  which  the 
^depositions  cannot  be  used,  is  disqualified  t6  act  as  a 
commissioner. 

Whatever  may  be  the  force  of  the  objection,  the  De- 
fendant is  not  competent  to  insist  on  it;  be  has  given 
notice  of  a  motion  to  read  the  deposition  of  a  witness, 
examined  before  commissioners,  of  whom  one  was  his  own 
agent  id  .the  Scoitish  cause.  Canho^  at  the  end^  ef  eight 
Y)r  nine  years  from  the  examination,  after  having  taken  the 
chance  of  the  deposition,  and 'suffered  it  to  be  jusefl,  now 
.finding  the  Court  of  opinion  that  it  is  conclusive  against  him, 
^iipon  the  allegation  of  a  recent  discovery  that  it  was  taken 
^b^fore  an  agent  of  the  Plaintiff,  insist  that  it  shall  not  be 
,read^t  th^  trial,  himself  authorizing  the  like  conduct  in  his  , 
own  ageiit? 

Mr*  jlgar  in  reply. 

If  any  difficulty  arises  from  the  form  of  the  notice  of  mo- 
tioU)  the  .Court  will  direct  the  deposition  to  be  suppr^Bssed. 

T^e-LoRD  Chancellor. 

How  can  depositions  which  have  been  read,  at  the  XC" 

hearing  be  suppressed  ? 

Whcire 


1818. 
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Where  the  soUcitor  in  the  cau^  has  acted  as  commis* 
-sloner,  the  Court  suppresses  the  depositions;  but  can  you 
argue  thence  that  the  same  course  shall  be  pursued,  if  a 
commissioner  is  solicitor  to  one  of  the  parties  in  another 
cause  ?  It  must  be  recollected,  however,  that  in  this  case 
the  struggle  is,  whether  this  lady,  the  mother  of  the  Plain- 
tiff and  Mr.  Jainez  Gordotij  shall  be  examined ;  arid  it  is 
necessary  to  ascertain  how  far  the  cause,  in  which  the  com- 
missioner acted  as  solicitor  to  the  Plaintiff,  was  between  the 
same  parties  and  on  the  same  subject.  Mr.  James  Gordon's 
affidavit  denies  knowledge  of  the  objection  until  Decembers 
but,  for  any  thing  that  appears,  his  agents  may  have  pos- 
sessed earlier  information,  and  their  knowledge  would  con- 
clude him. 


The  order  that  depositions  shall  be  read  at  the  trial  of  an 
issue  is  necessary,  not  to  render  the  depositions  evidence^ 
but  only  to  save  the  expense  of  proving  the  bill,  answer,  and 
other  proceedings.  The  deposition  of  a  deceased  witness, 
in  a  suit  in  chsincery,  is  evidence  at  law  (a),  after  prelimi- 
nary 

(a)  Sir  J^rancii  Forteicue  and  Cooke's  case,  Godb,  199.  Anon.  Crodi, 
326.^/.  418.  JBemon  v.  OUve,  2  Str,  920.  Tiiley's  case,  1  SaUc.  SS6. 
GUb.  on  Evidence,  6 1 .     Fry  v.  Wood,  1  Atk.  445.     BvU.  N,  P.  259. 

In  an  early  collection  of  Reports  in  Chancery,  the  following  case 
occurs :  —  '*  Master  Vernon  moved  for  the  Plaintiff  that  some  records 
and  depositions  in  the  Star-chamber  and  the  city  o£  London,  where  the 
matter  hath  been  examined,  may  serve  here  for  proofs  of  the  Plain- 
tiff's surmise ;  and  the  rather,  because  some  of  the  witnesses  there  ex- 
amined are  dead,  and  some  others  are  bejfond  the  seas ;  therefore  it  is 
ordered,  that  it  shall  be  so  as  is  desired,  Puckly  and  others,  Plain- 
tiff; Bridget  and  others.  Defendants.  Anno.  25  £/iz."  Choice  €a»et 
in  Chancery,  p.  163.  The  following  entry  appears  in  the.  RegiiitKkr's 
Book :— <'  RfibeH  Puckle,  Richard  Huton,  and  Edmund  Warner,  Plain- 
stiffs;  Robert  Bridget,  Defendant.  Whereas  the  said  Plaintiffs  have 
brought  the  matter  in  variance  between  them  and  the  Defendant  into 
this  court  by  special  certiorari,  and  now  are  to  make  proof  of  the  sur- 
mises of  their  bill  exhibited  into  this  court  in  that  behalf;  forasmuch 
as  it  is  informed  by  Mr.  Vernon,  being  of  the  Plaintiffs'  counsel,  that 
there  are  records  and  depositions,  both  in  the  Star-chamber  and  in  the 
dty  of  London^  where  the  matter  hath  been  examined,  which  will  serta 

for 
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Jiary  proof  of  the  bill,  answer,  and  issue  joined  {a) ;  the  order 
is  an  authority  to  the  judge  to  receive  the  evidence  without 
that  introductory  matter,  {b) 


1818. 


Tke  Lord  Chancellor. 
.  As  far  as  I  have  been  able  to  obtain  information  respecting 
the  practice  of  the  Court,  in  a  case  of  this  sort,  I  think, 
that  where  a  deposition  de  bene  esse  (to  the  taking  of  which 
any  irregularity  of  any  kind  might  have  been  effectually 
objected  before  the  hearing  of  the  cause)  has  been  read  at 
the  hearing  of  the  cause,  it  is  of  course,  if  any  issue  is  di- 
rected, to  order  it  to  be  read  upon  the  trial ;  upon  which 
it  should  seem,  it  would  not  be  evidence,  being  a  deposition 
before  issue  joined,  without  such  an  order,  (c)  It  is  not 
necessary,  if  this  be  so,  to  determine  what  is  the  effect  of  a 
person's  being  a  commissioner  employed  in  the  Scotch 
cause,  as  Mr.  Gordon  was. 


Feb.  93. 


The  time  was  certainly  very  short  between  the  publishing 
the  deposition  and  the  rehearing  of  the  cause;  but  on  the 


Sor  proof  of  the  most  of  the  Plaintiff'  surmises,  and  that  also  some  of  the 
witnesses  then  examined  are  dead,  and  tome  others  are  in  parts  beyond 
He  teat,  it  is  ordered,  that  the  ^id  Plaintiffs  may  use  all  the  said  re- 
cords and  proofs  remaining  in  the  aforesaid  two  places,  or  cither  of  them, 
for  proof  of  the  said  surmises,,  or  any  of  them,  as  well  as  if  the  same 
had  been  extant  or  made  in  this  court;  and  that  the  said  Plaintiflti  may 
also  make  such  farther  proof  thereof  as  they  can  in  this  court.'*  Patch* 
17  April  1585.    Reg.  Lib.  B.  24  and  25  Eliz,  fol.  333. 

(a)  In  order  to  show  a  cause  depending,  and  the  parties  and  questions 
it  issue  between  them,  Baker  v.  Sweet,  Bunb.  91.  Nightingale  v.  De^ 
nraiff,  5  Burr,  2594.    And  see  liUngworth  v.  Leigh^  4  GwilL  1619. 

(*)  Palmer  v.  Lord  Ayletbury,  15  Vet,  176.  Corbett  v.  Corbett,  1  Vet. 
^Beam,39S.  see  p.  396. 

(e)  For  the  rule  on  this  point,  and  the  exceptions,  see  —  ▼•  Browne, 
Hardr.  31 S,    Howard  v.  Tremaine,  1  Show.  363.,  1  Mod,  146.,  (hrth, 

265V  1  Salk  278.     Piercy  v. ,  T.Jonet,  164.     Bray  v.  Whitelage 

Sir  T.  Raynu  335.  n.     Martdtn  V.  Bound,  1  Vem.  331.,  Gilb.  on  Evi- 
nce, 63.  Bull.  N.  P.  S40.  and  CosmotwT.  Vaughan,  I  Maule^Seiw.  4. 

Other 


When  therin- 
tenral  is  short 
between  the 
publicatioo 
and  the  hear- 
ing, the  Court 
will  grant  time 
to  examine 
whether  the 
deposition 
was  re^larly 
taken,  it  being 
too  late  to 
object  during 
the  hearing. 
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191S-  other  hand,  the  party  should  have  applied  for  tfme  tp/)!x» 
amine  whether  the  depositions  published  had  been  regidArljr 
taken,  (which  I  think  ought,  upon  a  motion,  to  have  been 
granted,  as  it  seems  to  be  considered  in  practice,  as  too  late 
to  object  when  the  cause  is  actually  rdiearing,).even  if  it 
had  not  been  known  that  a  person  of  the  name  of  Gordon 
had  acted  as  a  commissioQer,  an4  that,  fact  was  kndlwn,  or 
might  have  been  known  by  all  concerned,  sokne  da^i'before 
the  rehearingj  and  would  have  been  a  sulBScient  ground  for 
suqh*  A  motion ;  and  I  think,  therefore,  accordfaig  to  prac- 
tice the  order  to  read  the  deposidon  on  the  trial  canhot 
now  be  discharged. 

.  :'  Motion  refused,  (a) 

(a)  ^e^WhU^odt  V.  Baker,  13  Vea.  511. 


.    IUlls.    .  MORPHETT  v.  JONES. 

Specific  per-  fTlHE  bill,  filed  the  1 0th  oi  April  1815,  stated,  that  in 

S^uS^"  ^^^^  ^^^^  a  treaty  having  been  entered^ into  be- 

pent  to  mnt  tween  the  Defeiidinnt  «^iw^s,  atad  Bclbert  Morphett^  the  elder. 


ov^on'the     the  father  of  the  Plainti£^  in  his  behalf   Jonei  agreed  to 

testimony  of     grant  to  the  Plaintiff,  and  ^Robert  Morphett.  the  elder,  in.be 

one.witness,  «»  .         x-       » 

confirmed  by    half  of  the  Plaintiff,  agreed  to  accept^  a  lease  of  certain  lanUs, 

a^rt'Sie^''  afterwards  described,  for  a  term  of  twenty-one  years,  to 

denial  in  the    com^ience  from  Old  Midtaelmas-d^y  l^6si,  zX,  a  rent  of 

par^p«form-    .^*^*    J^^^h'^^  P*^  performance  of  the,  agreement,  wrote 

suice  by  de-      and  signed  an  authority  in  writing,  to  the  effect  following. 

io^i.       "  London^  7th  Octol}tr  1809.  To  Bobert  Morphttl,  liq.     I 

^^  hereby  authorise  you  )o  enter  the  under-mentioned  lands 

/<  as  tenant,  on   Wednesday  the  llth  instant^  being  Old 

.  A^  Michael'kci^-dc^r  '  ^-"^ 

ScGtney  near  Lgfdd    -  ->  -  -    Brackenbwy  -  -  -  jLookcr. 
Goose   •*  -  -  N&iD  Bornney  -    James  OMenim"    Ditto. 

Crooked 


MOAPHRV 
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CrooiidJEIm^Nnciwxh    O    ^,    ^..^     ,         t     1  1818. 

-^.,  ^.  >  John  Chittenden  -  Looker. 

Pik^ggs   r  r.  'Ditto  -  -  -3 

£^^M|p  JiWd;  &•  Mfo^s  -  ^    Hby  * •    Ditto. 

Corn&FiM  New-bridge   -    Jicoft  fFrotf oii  -  -    Ditto."       *''■•■' 

The  ImU  &rther  atated^  that  the  Piainti£g  tin  piinuance  of 
the  agreeioent  and  the  written  authority  giren  in  pait-per« 
formance  thetoeof^  entered  into  poisesiion  of  die  premise^ 
atit0naiit.to  Jonesj  in  October  I8O99  and  continiied  inpof* 
seMidnof  the  whole  until  Old  Michaelmas  1810^  payings  the 
rent  i)f  '^OQ^,  allowance  being  m^de  thereout  of .  such  .sums 
as  the  Plaintiff  was  entitled  to  have  allowed ;  that  in 
MarcklHlOf  Jdnee  being  desirous  to  sell  those  parts  of  the 
lands. which  were  situated  in  or  near  Nemchurchy  St.  Mtmfi^ 
sod  Bast-BridgCf  communicated  his  desire  to  the  Haintifl^ 
brhis.fiither,  in  his  behalf^,  by  a  letter,  a  part' of  wjiichy 
after  leferring  to  a  pressing  demand  for  money,  was  in  the 
^Ilomng  words:  —i-  <<*The  only  way  I  have'of  meeting  it  is, 
''by}8ellingpart  of  the  land.'  I  know  of  several  personk 
f*  who  would  become  purdiasers^  .but  I  wish  to  give  yon 
^  the  first  offer  of  tl^e  whole  or  aiiy  part  you  may  choose..  I 
^,^.ihldl  be  iedined  to  fake  pf  you  a  fiur  pricey  inclining  to 
"  your  advantage.    Tlie  pieces  are,  the,  .  . 

ACBSS. 

PilraggS'    -    ...    -    361 

Crooked  Elm  -    -    -     16/  ^^ 

/>  x»-  f  J  u  ?  70  acres. 

Crm^  Field     -    *    ^r .     8  f 

Corner  Field    -    -    -    10  J 

*<  You  haare  eertaiiily  my  promise  of  a.lease,  itom  which  I 
"sbodd  be  ashan«d:to  swerve;  but  should  you  notpun> 
^  chase  any;part  of  the^fend,7^aae0  to  what.ditadvantage 
<<  I  aoBt'SeU  it.  1 4haU  be  happy  to  give  yon  the  accom- 
'^modaiion  in  the  Gooee  afid  Z^dtf  laikd,  so  aa  0  make  up 
^  tberterm  that  was  to  be  Urianted  onlhci  wbde„  or  to:make 
« a  ;dBdiicdQii i that  inay  i^pear  fair  betil«enr m;  or,: if  it 
^  Bmore  tb  your  interest^ .  I  'will  ekdeutd  ^e  planiirst  in«- 
'« teutldi^  ihht  bf  a4Use  ^  the  wfaolea'' 

i  The 
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1818.  The  bill  also  stated,  tliat  in  consequedceof  that  letter^ 

several  meetings  took  place  between  Jones -BVid  Robert  MoT" 
pAettf  the  elder^  on  the  subject  of  the  intended  sale;  and  it 
was  at  length  finally  agreed,  that  the  Plaintiff  should  giTe 
wp  the  land  in  and  near  Newchurckj  St.  Manfs^  and  IS^at 
Bridge^  being  the  land  specified  in- the  letter ;  and  should 
continue  tenant  of  the  residue  of  the  premises,  being  the 
land  in.  and  near  'Sem  Bxmney  and  Lydd^  (and  in  the  letter 
called  the  Gfiosc  and  Lydd  land,)  for  the  residue  of  the  term 
of  twenly'K)ne  years,  to  be  granted  by  leased  at  the  reduced 
yearly  rent  of  150/»,  to  commence  from  Old  Michadmas* 
dajft  1810;  that  after  Jbn^s  had  contracted  for  the  sale  of 
the  land  specified  in  the  letter^  he  requested  the  Plaintiff 
to  give  up  eleven  acres  of  the  Goose  land,  retaining  in  Ueu 
the  Comer  Fields  (part  of  the  land  previously  agreed  to 
be  given >  up  for  the  purpose  of  sale,)  and  t|ie  Plaintiff 
having  complied  with  his  request,  surrendered  all  the  land 
which  he  had  ageeckl  to  surrender,  (namely  the  Pilraggs^ 
Crooked  Elms,  Crump  Field,  and  eleven  acres  of  the  Goose 
land,)  and  continued  in  possession  as  tenant,  at  the  redueed 
rent  of  150/.,  of  the  residue,  consisting  of  the  Comer  Fidd^ 
and  the  Goose  and  Lydd  land  (except  eleven  acres  of  the 
Goose  land  given  up). 

The  bill  then  stated,  that  in  November,  1810,  Jonesj 
being  desirous  of  purchasing  the  Plaintiff's  interest  in  the 
last-mentioned  lands,  communicated  his  desire  to  the  Plain- 
tiff's father,  by  a  letter,  dated  2d  November^  1810,  in  which, 
after  referring  to  his  having  occasion  for  money  to  com- 
plete the  purchase  of  some  estates, .  he  proceeded  thn^ : 
**  The  only  resource  then  1^  to  me,'  is  to  dispose  of  audi 
«<  part  of  my  property  as  I  may  deem  less  likely  to  increase 
**  in  value^  and  surely  the  marsh  land  is  considered  in  this 
*^  state.  It  therefore  remains  for  me  to  offer  youacon** 
<<  sideration  for  the  term  you  have  in  it,  and  I  trust  such  a 
<^  one  as  you  will  think  liberal;  for  I  wish  to  make  no  other 
'<  than  a  handsome  compensation,  which  I  feel  I  am  bound 

8  to 
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**  to  do^  as  wiell  for  the  inconvenieDce  of  your  son's  leaving        1818. 

^  the  land,  as  for  the  numerous  obligations  I  lie  under  to 

•*  you.     I  am  willing  to  allow  you  the  rent  of  the  present 

**  year,  and  up  to  Michaelmas  1811,  on  condition  of  your 

^<  giving  tne  at  that  time  possession  of  the  land ;  and  I  also 

^<  engage'  to  continue  it  to  you  after  that  period,  in  case  I 

"  do  not  sell  it,  or  that  Fmner  does  not  join  in  the  re- 

*'  covery,  in  which  case  I  cannot  make  a  title.    I  have 

<<  suspended  for  the  present  the  draft  of  the  lease,  until 

<(  your  decision  is  known.     If  it  should  not  meet  your  ap- 

**  probation,  you  will  find  me  not  swerve  from  what  I  have 

«'ever  appeared    true   to,   my  word.     I  must  then  sell 

**  under  the    greatest  disadvantage,  which  you  are  well 

^  aware  of.    I  am  so' well  convinced  of  your  liberality/ and 

<*  of  your  wish  to  serve  me,  that  I  think  you  will  allow 

*^  the'  compensation  equal  to  the  sacrifice." 

The  bill  fieirther  stating  that  the. Plaintiff  did  not  accede 
to  this  proposal,  but  continued  in  possession  of  the  premises, 
and  paid  the  rent  to  Michaelmas  1814,  on  the  faith  of  hav- 
ing a  lease,  expending  large  sums  in  repairs  and  improve- 
ments; and  that  on  the  2dd  of  March  1815  he  received  from 
Janes  (who  had  contracted  to  sell  the  premises  to  the  other 
Defendant,  John  Pepper)  a  notice  to  quit  at  Michaelmas  next; 
prayed  that  the  agreements,  so  far  -as  the  former  was  not 
altered  by  the  latter,  might  be  performed,'  and  that  Jones 
might  be  decreed  to  "execute  to  the  PlaintifiF  alease^'pur* 
soant  to  the  terms  of  the  agreement ;  and  that,  the  Defend- 
ants might  be  restrained  from  proceeding  at  law  for  tb« 
reoovcTy  of  the  premises,  or  conveying  or  contracting  to 
conveys  them. 

By  his  answer  the  Defendant  Jones  admitted,  that  in  69 
ijboat  September  or  October^  1809,  he  entered  into  a  treaty 
with  Mobert  Morphett^  the  elder,  in  behalf  of  the  Plaintifi^ 
touching  the  granting  a  lease  of  the  lands  in  the  bill  de- 
scribed as  after  mentioned,  but  not  odierwise,  (that  is  to 

say,) 
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say,)  that  ibe  Plaintiff  wishing  to  beooxpe  the  tenant  of  the 
premises,  it  was  proposed,  and  agreed  generally  betwe»i 
the  Defendant  and  Robert  Morphetty  the  elder,  on  the  part 
of  the  Plaintiff,  th^t  the  Plaintiff  should  become  such 
tenant,  but  nothing  was  said  as  to  any  tease  .or  term  of 
years  for  which  he  was.  to  hold,  tjie  same,  except  that  in 
the  course  of  the  treaty,  the  Defendant  prgmised  generally* 
to  giiant  to  him  a  lease,  but  he  denied  that  any  duration,' 
or  the  commencement,  or  termination,  or  the  rent,  <yf  any 
lease,  was -ever  settled  and  agreed  upon,  or  even  roeniianed 
in  anyway  between. him  and  the  Plaintiff;  aBd:.he:deni^ 
that  he  ever  agreed  or.  promise^  to  grant  to  the  Plaintiff 
a  lease  of  the  premises  for  .a  term  of  twenty-one  years,  of 
for  any  other  ppripd«  or  thiMi  the  rent  to  ibe  paid  should  be 
4Qp/»  a.yp^„bii)t  he  said  th^  it  was  originally  lagrted; 
that  tlfis  Plaintiff  ^hpuld  become  tenant,,  at  a  rent  to  be 
settled  by  a  mutual  friend,  who  having  accordingly  valued 
tbe-lancUat  3^  per  .lusjre,  th^eby  ascertained  the  rait  to  be 
450/.  Admitting  the  written  authority  to  take  possession 
dated  7th  October^  1809,  he  said  that  it  was  for  the  purpose 
of  putting  the  Plaintiff  in  possession  as  tenant  from  year  to 
year,  withouit  reference  to  ftny  leas^  or.agreemait:fQa,A 
lease.  He  also  admitted  the  lettisr  of  Jprilp  18  U>,  posset 
sion  taken  by  the  Pliunti£^  the  tninsaction  ^^surrendmug 
part  of  the  lands,  find  remaining  tenant  (from  y^  tp^year 
as  lie  inasted)  of  )the direst,  i^  a  rent  of  \&plf  the  subse- 
quent, exchange  of  past  of  the  Goose  land  for.fthe  G7rfi«r 
FieUty  ftnd  ^payip^iA  qC  r^t  as  aU^;ed  ia .  th«:  bill*  He 
denied^  exproditure  \^  ;the;  Plaintiff  pn  the  premises,  exeepi 
in  eteaming  ditches,  to  which  he  ^as.boni^d  aa  i/kmaot  finoin 
year  to  year,  and  claimed  the  benefit  of  the  jstatnteaof 
frauds,  (a)' 

BcAert  Morphetty  the  elder,  deposed^  that  some  time  pre*^ 
vious  to  Michaelmas^  (old  style,)  1609,  he  entered  ifato'a 

treaty 
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treaty  with  the  Defendant  JoneSf  for  a  lease  to  be  granted 
by  Jtmes  to  the  Plainti£P»  of  all  the  lands  mentioned  in  the 
bill  for  the  term  of  twenty-one  years,  at  a  rent  to  be  fixed 
by  one  Martin;  and  that  about  Michaelmas^  I8O99  it  was 
finally  setded  between  Jones  and  the  witness,  that  Jones 
should  grant  a  lease  to  the  Plaintiff  for  the  term  of  twenty- 
one  years,  to  commence  on  the  10th  of  October^   1809, 
at  the  rent  of  400/.,  Janes  having  agreed  to  abate  57/* 
from  the  rent  of  457^9  previously  fixed  by  Martin^  which 
Jones  as  well  as  the  witness  thought  too  high;  that  the 
Plaintiff  took  possession,  and  paid  the  rent  of  400/.  to  the 
10th  of  OctobeTy  ISIO;  that  about  Michaelmas^  1810,  the 
Plaintiff,  at  the  request  of  Jonesj  gave  up  the  possession  of 
the  Crooked  Elms,  Pilraggs,  and  Crump^Jteldy  and  eleven 
acres  of  tlie  Goose  land ;  and  it  was  agreed  between  Jones 
and  the  witness,  that  the  Plaintiff  should  pay  a  rent  of 
15(M.  for  the  remainder  of  the  lands,  during  the  remainder 
of  the  ti^rm  of  twenty-one  years ;  that  the  Plaintiff  paid 
Uuit  rent  to  October^   1815,  and  that  such  payment  was 
made  under  the  contracts  between  Jones  and  the  witness 
on  tbs  par.  of  the  Plaintiff;   that  the  Plaintiff  had  ex* 
poidad  aboi  t  100/.  upon  the  lands  now  in  his  possession, 
vith  a  view    ->  their  improvement,  and  in  expectation  that 
Jones  would  jrant  a  lease  for  twenty-one  years,  and  that 
Ihe  improvements  (which  he  specified)  were  not  such  as 
ar^  osmilly  made  at  the  expense  of  a  tenant  from  year  to 
year,  or  aa  would  be  made  by  any  tenant  who  did  not 
fixpeet  to  have  a  lease  for  twenty- one  years  at  least. 


1818. 


John  Morris  deposed,  that  on  the  2d  of  November,  1810, 
at  the  request  of  Robert  Morphett  the  elder,  he  informed 
Jones  that  the  Plaintiff  could  not , comply  with  the  request 
contained  in  his  letter  of  that  date,  for  the  delivery  of  the  * 
lands;  to  which  Jones  replied,  that  the  Plaintiff  should 
Jiave  the  lease;  it  would  be  better  for  the  Plamtiff,  but 
worse  for  Jones ;  for  that  he  must  sell  the  land,  and  that  he 
had  uAd  Mr.  Morphett  so  in  the  letter. 

V0L.L  N  The 
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1818.  The  Plaintiff  gave  in  evidence  the<  Defendant's  receipt 

for  4001.  for  a  year's  rent  to  Mtchaehna&^  1810,  and  tub- 
seqtient  receipts  for  the  reduced  rent  of  1  bOl. 

Mr.  Bell^  Mr.  RoupeU  and  Mr.  Sugden^  for  the  Plaintiff. 

The  Plaintiff  rests  his  claim  on  a  parol  agreement  with 
part  performance  by  delivery  of  possession. 

The  agreement  is  proved  by  Mdrphett  the  elder,  and  it 
is  now  settled  that  the  evidence  of  one  witness,  corroborated 
by  drcumstances,  will  prevail  against  a  positive  denial  in 
the  answer.  The  Bast  India  CompatHf  v.  Donald  (a). 
Here  the  denial,  applying  rather  to  the  terms,  than  the  ex^ 
ist^ce,  of  the  agreement,  is  not  positive,  and  the  circum- 
stances confirming  the  testimony  are  irresistible.  First,  ibe 
letters  of  dimes  himself:  his  declarations  that  the  Plaintiff 
had  his  promise  of  a  lease  from  which  be  would  be  ashamed 
to  swerve,  **  and  that  if  required  he  would  execute  the  plan 
first  intended,  that  of  a  lease  of  the  whole;**  and  his  difer 
of  *<  a  consideration  for  the  term  which  the  Plaintiff  had 
in  the  land  :'*  unequiyocal  acknowledgments  of  an  agree* 
ment  to  grant  a  lease.  To  the  same  effect  is'  the  conversa- 
tion proved  by  Morris  j  and  in  addition  we  have  poasesnon 
taken  oCthe  whole  lands,  and  payment  of  rent,  conformably 
to  the  agreement;  a  subsequent  surrender  of  part  of  the 
lands,  continued  occupation  of  the  rest,  and  payment  of  the 
reduced  rent  Jone^s  proposal  in  the  letter  oiNtnxmber^ 
1810,  to  relinquish  a  year's  rent  on  condition  of  obtaining 
possessioh  at  MicAaelmasy  1811,  is  inconsistent  with  tlie 
suggestion  of  a  tenancy  fronv  year  to  year,  under  which 
he  might  have  compelled  the  Plaintiff  to  quit  at  that  time. 
His  expression  **  draft*'  of  a  lease  is  equally  inconsistent. 
The  existence  of  an  agreement  for.  a  lease  therefore  appears 
from  the  declarations  of  cK>n«5/  the  terms  are  ascertained 
by  parol  evidrace;  and  an  act  of  part-performance  is 
proved  in  the  delivery  of  possession  under  a  written  author 

(a)  9  Ve$.  S75. ;  and  see  PUiing  v.  Armiiage,  12  Ves.  7S. 

lity 
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ntytieomJiMes.  fVom  the  date  of  I^rd  ^yfeJdiir/s  (a)  case,  1818. 
•C  faas  been  established  that  ddivery  of  posseuion,  as  an  act 
of  part-perfonnanc^  exdades  the  a{^lication  of  the  statute 
of  irauds  (A)^  upon  the  principle  that  without  referring  the 
possession  to  the  agreement,  the  party  admitted  into  pos- 
session would  be  a  trespasser  (c) ;  having  qo  other  title, 
his  possession  in  primdjacie  to  be  referred  to  the  agreement, 
and  it  is  not  competent  to  the  person  by  Tirhom  he  was  ;id- 
mitted  to  take  and  to  retain  possession,  to  r^resent  that 
possession  as  a  trespass,  {d)  Poseession  taken  of  a  farm  is 
a  strong  act  of  part  performance,  the  beneficial  occupation 
of  such  property  requiring  considerable  expenditure.  An- 
odier  act  of  part-performance  was  the  relinquishment  of  a 
part  of.  the  lands,  and  the  continued  occupation  of  the  re- 
mainder at  a  reduced  rent. 

The  tenna  of-  the  agreeonDt  are  dearly  ascertained  bnC 
after  acts  of  part-perfiirmance,  according  to  the  doctrine  of 
more  than  one  cas^  the  Court  will  not  be  prevented  firmn  c(s* 
ecotiDg  an  agreement,  by  a  di£Bculty  in  ascertaining  the 
tenns.  (e)  Admitting  that  all  the  terms  of  this  agreement 
are  not  ascertained  in  writing,  the  parol  evidence  supplies 
thst  defect ;  and  it  is  settled  that  the  terms  of  an  agreement 
which  has  been  in  part  performed  may  be  proved  partly  in 
writing,  and  partly  by  paroL  {/)  It  would  indeed  be  most 
inconsistent  were  the  Court,  which  admits  parol  evidence  of 
the  whole  agreement,  to  reject  it  of  a  part,  because  the  rest 
had  been  reduced  into  writing. 


(c)  9  Str.  7S9.    The  cases  are  coUeeted  by  Mr.  Stigden,  Law  of  Yen- 

{h)  nCar.9. C.S.  (c)  Omam y.Cotke,  1  Sckoalei4^  Lqfr.4U 

U)  Gregory  ▼.  MigheH  18  Vet.  995. 
(e)  S  Fm.  A6r.p.  5S9.  pL  38.  p.  Si5.pL  4a 

(/)  JliUm  Y.Sow^r,  9  Bro.  a  C.  14B,    See  the  cases  c^U^^  by  Mr< 
^«9^  Law  of  VenckMn,  ^.' 1 10.  «^  Mg. 

N  2  Mt.Hart^      .j 
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1818.  Mr.  Hari^  and  Mr.  Joseph  Martin^  &r  the  DeCaodwt- 

The  PlaintifF  alleges  an  agreement  finr  a  lease  of  certda 
lands  during  twenty-one  years  at  a  rent  of  1501.;  but  the 
proof  by  which  he  endeavours  to  substantiate  that  alle* 
gation  is  defective.  The  written  evidence  is  only  of  a 
tenancy,  or  a  promise  of  a  lease,  without  specificaticMi  of 
terms;  and  he  cannot,  in  violation  of  established  principleB, 
lie  permitted  to  introduce  supplemental  parol  testimony. 
Whatever  form  the  Plaintiff's  case  assumes,  whether  that 
of  a  written  agreement,  to  be  aided  by  parol  proof,  or  a 
parol  agreement  to  be  JEiided  by  written  proof,  it  proceeds 
on  a  confusion  of  the  rules  of  evidence. 

Possession  was  taken  under  the  written  authority,  and  it 
is  too  clear  for  argument,  that  parol  evidence  cannot  be 
received  to  add  terms  not  contained  in  the  writing.  The  let- 
tecs  affibnd  evidence  not  of  an  agreement  but  of  a^  promise : 
the  proposal  to  abandon  a  pari  of  the  land,  and  tlie  sub- 
sequent abandonment  by  the  Plaiiitifl^  are  incc^sist^nt  with 
the  Qxistence  of  a  valid  agiteemeot.  No  cir^mstance  con- 
firming the  statement  of  tb?  witn^iss,  the  positive  denial  in 
the  aiiswer  must  prev^. 

Assuming  the  eiustenc^  of  a  paro)  agrf^ment,  the  Plaii^- 
tiff  next  contends  thf^t  tb^  pp$9^sion  ti^l^en  fagr  him  was 
an  act  of  ?  part-perfornmoce.  The*  Court  will  not  l^:ccde 
to  a  doctrine  so  unwtbonzed  aufl  so  peri^fius;  which 
would  enable  every  tenant  frpm  year  to  year  to  give  parol 
evidence  of  agreements,  comprehending  even  the  fec- 
^simple  of  the  lan^a.  The  principles  on  which  that  doc- 
trine is  said  to  rest  have  no  application  to  the  present 
case.  Possession  here  incurs  no  expense ;  and  being  justi- 
fied by  the  written  authority,  in  the  character  of  tenant 
irom  year  to  year,  it  could  not  be  treated  as  a. trespass. 
The  didim  of  Lord  RedesdaUy  vx  Cliaan  v.  Cooke  {a\ 

(a)  I  Schooled  ^Lefr.  41. 

.      IS 
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it  fldvene  to  the  Plaintiff's  argument,  since  it,  impli-  1818. 
citiy  at  least,  limits  the  effect  of  possession,  as  an  act  of 
part-performance,  to  cases  in  which  the  person  taking 
possession  might,  upon  any  o^er  construction,  be  treated  as 
a  trespasser.  In  strictness,  the  act  insisted  on  by  the  Plain- 
tiff is  not  the  taking,  but  the  continuance  of  possession. 

The  surrender  of  one  portion  of  latids  held  under  a  prior 
agreement,  is  not  an  act  of  part-performance  of  a  new 
agreement  for  holding  the  rest.  It  would  be  most  dan- 
gerous to  establish  that  such  partial  relinquishment  of 
possession,  a  transaction  common  between  landlord  and 
tenant,  enables  the  tenant  to  give  parol  evidence  of  any 
alibied  agreement  relative  to  tlie  lands.  The  Court  will 
not  extend  those  doctrines  of  very  doubtful  policy,  by 
which  the  statute  of  frauds  is  to  a  great  extent  repealed. 

f%e  Master  of  ike  Rolls. 

The  first  question  is,  whether,  by  any  act  of  part-per- 
formance, this  case  is  exempted  from  the  operation  of  the 
statute  of  frauds,  {a)  In  order  to  amount  to  part-perform- 
ance, an  act  must  be  unequivocally  referrible  to  the  agree- 
ment; and  the  ground  on  which  cou|;ts  of  equity  have 
allowed  such  acts  to  exclude  the  application  of  the  statute, 
is  fraud.  A  party  who  has  permitted  another  to  perform 
acts  on  the  faith  of  an  agreement,  shall  not  insist  that  the 
agreement  is  bad,  and  that  he  is  entitled  to  treat  those 
acts  as  if  it  had  never  existed.  That  is  the  principle,  but 
I  the  acts  must  be  referrible  to  the  contract.     Between  land- 

ferd  and  tenant,  when  the  tenant  is  in  possession  at  the 
I  date  of  the  agreement,  and  only  continues  in  possession, 

I  it  is  properly  observed  that  in  many  cases  that  continu- 

I  ance  amounts  to  nothing;  but  admission  into  possession 

having  unequivocal  reference  to  contract,  has  always  been 
'  considered  an  act  of  part-performance.      The  acknow- 

leg^  possession  of  a  stranger  in  the  land  of  another  is 

(11)^9  Car.  2.  c.». 

N  3  not 
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1818.  aot  explicable  exoq)t  on  the  supposition  of  an  agrees 
mentf  and  has  therefore  constantly  been  received  as  evi- 
dence of  an  antecedent  contract,  and  as  suffident  to 
authorize  an  inquiry  into  the  terms;  the  Court  r^;ard- 
ing  what  has  been  done  as  a  consequence  of  contract 
or  tenure.  The  fact  of  possession  here  is  proved,  and 
proved  in  writing,  by  the  regular  authority  transmitted 
to  Morphett  the  elder,  to  deliver  possession  to  the  Ploindfl^ 
and  it  is  beyond  doubt,  that  possession  was  taken  under 
some  agreement  The  existence  of  a  contract  is  indeed 
admitted  by  the  Defendant;  and  the  single  question  is, 
what  are  its  terms  ? 

To  a  certain  extent  both  parties  are  agreed ;  as  to  tbef 
fiurt  of  a  contract,  the  quantity  of  land,  the  agency  of 
Morphett  the  elder,  repeated  meetings  relative  to  a  treaty, 
and  possession  taken  under  some  contract,  either  for  a 
tenancy  from  year  to  year,  or  a  future  lease.  The  De- 
fendant alleges  that  the  contract  was  not  obh'gatory,  the 
period  for  which  the  lease  was  to  be  granted  not  being 
specified;  and  that  possession  was  taken  on  the  understand- 
ing that  the  terms  would  be  ascertained  when  the  parties 
met.  On  the  other  band  it  is  said,  and  proved  by  Morphett 
the  elder,  who  made  the  agreement,  that  it  was  not  a  m^re 
promise  of  a  lease,  but  included  a  specification  what  that 
lease  was  to  be;  to  commence  from  Michaelmas-dcy^  1809, 
at  a  rent  to  be  fixed  by  Marthij  afterwards  reduced  by  the 
parties  to  4001.,  and  for  a  period  of  twenty-one  years. 
Supposing  this  representation  correct,  here  are  all  the  parts 
of  a  complete  contract :  the  quantity  of  land,  the  parties, 
landlord  and  tenant,  the  rent,  and  the  term ;  but  it  is  sud 
that  this  statement  is  denied  by  the  Defendant,  and  he 
certainly  swears  positively,  that  the  term  was  never  fixed. 
The  question  is,  whether  the  testimony  of  Morphett  the 
elder  is  sufficiently  corroborated;  it  being  dear  that  the 
testimony  of  one  witoess,  supported  by  collateral  circum- 
stances, may  prevail  against  the  positive  oath  of  a  De- 
fendant. 
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fendant     I  think  that  all  that  pas^  strongly  confiims        1818. 
hU  statement  of  the  case.    The  &ct  that  the  parties  ascer- 
tained the  quantum  of  rent  is  cogent  presumptive  evidence 
that  they  had  ascertained  the  duration  of  the  lease.  -  In 
fixii^  a  rent,  the  first  question  is,    for  What  term  is  it 
payable,  for  one  year  or  for  many  years  ?    Under  a  pro- 
mise of  a   lease  it  would  be  premature  to  fix  the  rent 
before  the  parties  were  agreed  on  the  term.    From  the 
time  when  the  rent  was  fixed  to  the  year   1815,  when 
notice  to  quit  was  given,  nothing  passed  Anther  to  ascer- 
tain the  terms  of  the  agreement;  and  the  continual . p^y- " 
meet  of  rent  during  that  interval  is  a  circumstance  most 
improbable^  on  the  supposition  that  those  terms  were  still 
unascertained. 

It  is  said,  that  the  written  authority  to  take  possession  is 
an  agreement  in  writing,  and  that  the  Court  is  not  at  liberty 
to  resort  to  parol  evidence  of  the  terms.  I  cannot  so  ooe- 
sider  that  document.  It  is  the  consequence  of  an  antece- 
dent agreement,  not  the  agreement  itself ;  and  it  must  not 
escape  attention,  that  it  coincides  in  time  with  the  parol 
agreement  proved.  The  next  act  is  the  letter  of  March^ 
1810,  written  five  months  after  the  contract,-  nothing 
having  intervened  to  render  the  situation  of  the  'tenant 
more  permanent  I  cannot  interpret  that  letter,  as  re- 
ferring to  a  mere  vague  promise.  Written  in  a  style  the 
reverse  of  imperative,  expressly  mentioning  a  lease,  and 
evidently  supposing  in  the  tenant  a  title  to  a  term ;  to  me 
it  aeems  the  letter  of  a  landlord,  bound  by  an  equitable 
contract  It  is  then  argued,  that  the  relinquishment  by  the 
plaintiff  of  a  large  portion  of  the  land  repels  the  supposition 
of  a  right;  but  the  transaction  consisted  not  only  in  tt)e 
surrender  of  seventy  acres,  out  of  150,'  but  in  the  reduction 
of  rent  from  4002.  to  150^  Is  that  no  advantage  to  the 
tenant?  Of  150  acres,  which  he  held  at  a  rent  of  4002.,  he 
retains  eighty  at  a  rent  of  150/.  That  might  be  a  fair 
inducement  to  relinquish  his  right  to  the  rest     With  re- 

N  4  spect 
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1818. 


spect  to  the  quaiitum  of  rent,  the  receipt  is  strong  endenoe 
that  it  was  400^,  not  450/. ;  no  reason  can  be  assigned  for 
giving  a  receipt  for  a  total  of  4001.  unless  lliat  sam  was  the 
rent  The  letter  of  November,  1810,  is  evidence  still 
stronger.  After  the  lapse  of  n^  a  twelvemonth,  nothing 
having  passed  to  render  the  tenancy  more  fixed,  the  De** 
fendant  not  only  addresses  to  the  Plaintifi*  a  request  to  re^ 
linquish  possession  of  the  land,  but  offers  a  considerable 
sum,  two  years'  rent,  as  a  satisfaction  of  some  supposed 
right.  It  is  said,  that  the  Defendant,  being  a  man  of  strict 
honor,  might  desire  to  purchase  a  release  from  his  promise; 
he  'might  so:  but  in  Marchj  1815,  when  the  Plaintiff  had 
the  same  claim  on  his  honor,  he  sold  the  estate,  and  gave 
him  notice  to  quit.  Had  this  obligation  of  honor,  still 
remaining  unsatisfied,  lost  in  1815  the  authority  which  it 
possessed  in  1810?  At  that  time  his  urgent  iapplication  had 
feceived  a  refusal  welt  calculated  to  provoke  the  assertion 
of  whatevei^  right  he  possessed.  The  acquiescence  of  a 
disappointed  man  affords  strong  evidence  of  a  contract 
The  testimony  of  Morphett  is  corroborated  by  the  trans- 
action which  Morris  proves;  and  on  the  whole,  I  think  the 
dfcumstances  abundantly  sufficient  to  confirm  the  state- 
ment of  the  witness ;  and  that  the  Plaintiff  has  established 
a  parol  agreement  in  part  performed.  The  first  agreement 
being  once  fixed,  such  as  equity  will  enforce,  the  second 
only  reduces  the  quantity  of  land,  and  of  rent,  leaving  the 
original  good  as  to  the  residue. 

Specific  performance  decreed  with  costs. 


<<  His  Honor  doth  order  and  decree^  that  the  agree-* 
tnents,  lo  far  as  the  former  is  not  altered  by  the  latter,  be 
specifically  performed  and  carried  into  execution ;  and  it  is 
ordered,  that  the  Defendants  do  execute  to  the  Plaintiff  a 
proper  lease  accordingly ;  and  it  is  ordered,  that  tlie  De- 
fimdant,  J.  6.  Jones,  do  pay  to  the  Plaintiff  the  costs  of 
this  suit  t^  the  present  time,  including  the  costs  of  this 
dacre^'^  &c.    Reg.  Lib.  B.  1817.  fol.  857. 
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The  Honorable  ROBERT  CUBZON  and  HARRIET  F0h:s. 
ANNE  his  Wife,  ...       Plaintiffs  ;  '^'^^  ^^• 

AND 

tie  Right  Honorable  CECIL  BARON  DE  LA 
ZOUCH  and  Dame  HARRIET  ANNE  his  Wife, 
THOMAS  RHOADES  and  JOS.  ROSE, 

DcrENDANTS. 

^I^HE  Defendant  TJkomas  BJioades  having  obtained  two  A  demurrer 

■*•    cMrders  for  time  to  pkad^  answer,  or  demur,  not  demur-  2J^*^*^^ 

ring  alone,  which  had  expired,  was  taken  under  an  attach-  fendant  at- 

ment  issaed  against  him  for  not  answering  on  the  ISth  of  ^^^  ^^-^^ 

Naoember,  1817,  and  on  the  27th  of  that  month  filed  a  de-  answer,  after 

murrer  and   answer.     On  the  5th   of  December  the  Vicie  ^^j^  ^  pi^^j 

Chancellor  ordered  the  demurrer  and  answer  to  be  taken  off  answer,  or  de- 

tlie  fila     On  the  24th  of  December  the  Lord  Chancellor  muirine  alone, 

ordered  the  Sixrderk  to  restore  the  demurrer  and  answer  ordered  to  be 

taken  off  the 
to  the  file,  with  liberty  to  the  I^aintifib  to  make  such  file. 

application    as    they  should    be    advised  concerning  the 

some.  («)     The  Plaintiffs  now  moved  that  the  demurrer 

and  answer  might  be  taken  off  the  file. 

Mr.  BeU, 

(a)  In  explanation  of  the  proceedings  in  this  cause  which,  on 
the  first  view,  seem  scarcely  consistent,  the  following  account  of 
them  is  subjoined  from  the  Registrar's  book. 

Vice  Chancellor,  Friday^  5th  December^  1817.  Upon 
motion,  &c.  by  Mr.  Pepys^  of  counsel  for  the  Flaintifi,  it  was 
alleged  that  the  Defendant  Thomas  Rhoades,  on  thef  10th  day 
of  June  last,  obtained  an  order  for  six  weeks  time  to  plead,  an- 
swer, or  demur  (not  demurring  only),  to  the  Plaintiffs  bill,  and 
a  commission  to  take  the  same,  with  the  usual  directions,  and 
that  the  said  Defendant,  on  the  28th  day  of  July,  obtained  an. 
other  order  for  a  month's  further  time  to  plead,  answer,  or  de- 
mur (not  demurring  only),  but  that  order  was  to  be  peremptory; 
that  the  said  Defendant  not  answering  within  the  time  thereby 
limited,  the  Plaintiffs,  on  the  13th  day  o(  November  last,  caused 
An  attachment  to  be  issued  out  of  this  Court  against  the  said 

Defendant 
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Mn  BeBf  and  Mr.  PejySf  for  the  motion. 

CuBzoN  It  has  been  repeatedly  decided  that  a  Defendant  wha 

V.  iiag  obtained  an  order  for  time  to  answer  only,  cannot  file 

an 

Defendant  for  want  of  his  answer*  returnable,  ftc  and  a  cqri 
corpus  has  been  returned  thereon ;  but  on  the  27th  day  of  the 
same  month  of  November,  the  said  Defendant  filed  a  demurrer 
and  answer,  which  the  Plaintifls  are  advised  is  irregular;  it  was 
therefore  prayed  that  the  said  demurrer  and  answer  may  be 
taken  off  the  file  for  irregularity,  with  costs  to  be  taxed,  Ac 

Whereupon,  and  upon  hearing  Mr.  Wilbrahamf  of  counsel  for 
the  said  Defendant  T.  Rhoadest  this  Court  doth  order,  that  the 
said  demurrer  and  answer  be  taken  off  the  file  of  this  Court  for 
irregularity,  and  that  the  Defendant  T,  Rhoades  do  pay  to  the 
Plamdfb  their  costs  occasioned  by  filing  the  said  demurrer  and 
answer,  and  of  this  application,  to  be  taxed,  &c.  Reg.  Lib* 
A.  18l7.fol.81. 

24th  Dec.  1817*  Upon  opening  of  the  matter,  &c.  to  the  Lord 
High  Chancellor,  &c.  by  Sir  Samud  Romilly  and  Mr.  f^iUra-^ 
ham,  of  counsel  for  the  Defendant  Thomas  Rhoades,  it  was  al- 
leged that  by  an  order  made  in  this  cause,  bearing  date  the 
5th  day  of  December,  l6l7,  it  was  ordered  that  the  demurrer 
and  answer  filed  in  this  cause  by  the  Defendant  T.  Rhoades  to 
the  Plaintifi'  bill  should  be  taken  off  the  file,  and  by  another 
order  made  in  this  cause  bearing  date  the  said  5th  day  of  De- 
cember,  18179  stating  that  an  attachment  having  been  issued 
against  the  Defendant  T.  Rhoades  for  not  answering  the  Plain- 
tifi'  bill  directed  to  the  sheriff  of  Sussex,  he  had  returned  a  cepi 
corpus  thereon,  it  was  thereupon  ordered  that  the  messenger 
attending  this  Court  should  apprehend  the  said  Defendant,  and 
bring  him  to  the  bar  of  this  Court  to  answer  his  contempt, 
whereupon  such  further  order  should  be  made  as  should  be 
just;  that  it  appearing  by  the  affidavit  of  X.  H.  agent  in  this 
cause  to  the  Defendant  T,  Rhoades,  that  the  demurrer  and  an- 
swer of  the  said  Defendant  T.  Rhoades  was  sworn  and  filed  on 
the  27th  day  of  November  last,  and  that  so  soon  as  the  same  had 
been  sworn  the  said  L.  H.  went  to  the  office  of  Messrs.  X.  and 
B.,  the  Flaintifi'  solicitors,  and'saw  and  informed  the  said  Mr. 
X.  thereof,  and  very  soon  afterward,  on  the  same  day,  happen, 
ing  to  be  in  the  Six-clerks'  office  at  the  seat  of  Mr. «/.,  the  said 

14*  Mr.L. 
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an  answer  and  demurrer,  Kenriek  v.  Clayton  {a\  Taj^  ▼•       1818. 
Mzlner{b)9  Mown  v.  King  {c\  nor  even  obtain  an  order  for     ^^^^' 

(a)  9  jBh>.  a  C.  914.     S  JWc*.  685.  (*)  10  Ytu.  444.  j^  t*  ZocrCH. 

(c)  18  Tes.  997.  udsee  Ihftxmy.  Bemon,  Coop.  110.  Bntce  Y.AlUn^ 
I  Madd.  SS6. 

time 


Mr.  L.  came  there,  and  in  the  hearing  of  the  said  L.  HL  be- 
spoke  an  office-copy  of  the  said  demurrer  and  answer  of  the 
said  Mr. «/.,  and  believes  that  such  office-copy  was  accordingly 
made  for,  and  delivered  to,  the  said  Messrs.  L.  and  B. ;  that  in 
the  bill  of  costs  of  the  said  Messrs.  L.  and  B.^  carried  into 
'Master  ITianguon'a  office,  pursuant  to  the  order  made  in  this 
cause  for  taking  the  said  demurrer  and  answer  off  the  file,  the 
fim  charge  in  the  said  bill  is  a  sum  of  2^.  7s.  IQd.  as  paid  foe 
office-copy  of  the  said  demurrer  and  answer,  which  charge  was, 
on  the  taxation  of  the  said  costs,  claimed  by,  and  allowed  to, 
the  said  Messrs.  L.  and  B,  accordingly;  that  although  the 
PJaintifi*  notice  of  motion  for  the  taking  the  said  demurrer  and 
answer  off  the  file  was  given  for  the  5th  day  of  December  in- 
stant, yet  his  Honor  the  Vice  Chancellor  did  not  decide  thereon 
for  several  days  afterwards,  nor  did  the  said  L.  H.  hear  of  his 
Honor's  decision  on  the  said  motion  until  the  11th  day  of  the 
said  month  of  December;  and  upon  hearing  thereof  the  said  L. 
H,  called  the  same,  day  at  the  office  of  the  said  Messrs.  L.  and 
B,,  to  have  seen  the  said  Mr.  L.  who  attends  to  this  cause  on 
the  part  of  the  Plaintiffii,  to  have  requested  him  not  to  make 
any  adverse  motion  or  take  any  hostile  proceedings  against  the 
said  Defendant  7.  Rhoades,  as  the  same  were  quite  unnecessary, 
he  the  said  L.  H.  being  about  to  write  to  him  to  come  to  London 
M)rthwith  to  put  in  his  answer  in  lieu  of  the  said  demurrer  and 
answer ;  but  the  said  L,  H.  was  informed  at  the  said  office  of 
the  said  Messrs.  Z.  and  B.^  that  the  said  Mr,  L.  was  not  within, 
nor  did  the  said  L.  H.  see  him  on  the  said  Uth  day  of  Decern^ 
^  as  he  wished  to  have  dpne,  and  therefore  he  the  said  L.  H* 
called  upon  him  again  on  the  following  day,  but  he  was  not 
then  within ;  however  the  said  L.  H.  in  his  search  met  with  the 
said  Mr.  X.  in  LincdrCt  Inn  Hall,  when  the  said  L.  H.  made 
to  him  the  request  which  he  intended  to  have  made  on  the  pre- 
ceding day  as  above  mentioned,  and  the  said  Mr.  L.  in  answer 
stated  to  the  said  L.  H.,  that  an  order  of  this  Court  had  al- 
ready  been  put  into  the  hands  df  Mr.  P.  the  messenger  for  the 

apprehension 
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time  to  pleads  answer,  or  demur^  not  demurring  (a)  akme^ 
Can  a  Defimdant  against  whom  process  of  contempt  fbf 

Dk  tA^oTTtd.  W  ^««»  ▼•  ^^^  BMmore,  1  Dick,  9i5. 

not 


apprehension  of  Jthe  said  Defendant  T.  Rhoades,  wldch  information 
the  said  Zr.  H.  for  some  time  hesitated  to  credit,  imagining  that 
the  said  Mr.  />.  was  only  in  jest,  and  conceiving  it  hardly  pofi^ 
sible  for  the  motion  to  have  been  tnade,  and  the  order  drawn  up 
subsequently  to  the  said  decision  6t  his  Honor  the  Vice  Chan- 
cellor ;  however  £he  said  Mr.  JL.  gave  the  said  Z.  H,  to  under- 
stand that  such  was  the  case,  and  th6  said  £•  //.  ^en  retnon. 
strated  with  Mr.  L.  on  so  harsh  and  unnecessary  a  proceeding, 
and  entreated  him  to  stop  the  ekecution  of  the  order,  and  to 
give  the  said  L.  /f.  a  note  to  the  messenger  to  that  effect, 
which  the  said  Mr.  L.  declined  doing,  but  he  subsequently 
consented  to  accompany  the  said  £.  Ft.  to  the  sftid  messenger, 
and  having  afterwards  met  With  Mr.  JP.  the  messenger  in  the 
street,  he  ibformed  thb  said  Mr.  L,  and  the  said  L,  H.  that  his 
deputy  had  gone  to  Chichester  oA  the  evening  of  the  1 1th  by 
the  mail  to  bring  up  the  said  Defendant,  and  the  said  L*  ft* 
then  again  complained  of  the  hardship  of  the  proceeding,  and 
the  said  Mr.  P.  excused  himself  by  pleading  his  duty,  and  hav- 
ing acted  according  to  the  instructions  of  the  said  Messrs.  L. 
and  B.f  and  he  offered  to  write  a  note  to  his  deputy  to  discharge 
the  said  Defendant  T.  Rhoades  oUt  of  his  custody,  on  the  said 
L.  it.  undertaking  for  his  appearance,  and  agreeing  to  consider 
the  said  Defendant  in  his  the  said  Z.  i/.'s  custody,  provided 
the  said  Mr.  Z.  would  consent  to  his  so  doing,  and  the  said  Mr. 
L.  did  thereupon  write  a  note  to  the  said  Mr.  P.  signifying  such 
consent,  as  the  said  Z.  i/.  understood,  and  the  said  Mr.  P.  then 
t^rote  such  note  as  he  had  before  offered  to  do,  and  his  said  de*> 
puty  on  the  ytonday  following  put  the  order  and  the  warrant 
into  the  hands  of  the  said  Z.  H.,  and  told  the  said  Z.  H.  that 
he  must  consider  the  said  Defendant  in  his  custody ;  and  that 
the  said  X.  i/.  discovered  that  the  said  order  for  the  lUrest  of 
the  said  Defendant  was  dated  on  the  said  5th  day  of  December 
instant,  and  that  the  said  Z.  H.  had  never  any  intimatioh  what* 
ever  of  any  intention  to  move  for  a  messenger  against  the  said 
Defendant,  nor  did  he  know  of  such  a  step  having  been  taken 
until  he  saw  the  said  Mr.  L.  en  the  said  12th  day  o(  Decemberi 
and  saith  he  has  been  informed  and  believes,  that  the  said  de- 

13*  murrer 
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not  answering  has  bsued,  be  in  a  better  situation?    The        1818. 
genera}  xnU  i%  th^  a.  party  in  contempt  cannot  demuF;      ^  '  - 
thie  D^fen^a^  mnst  pro^e  tha^  that  rule  applies  only  h>a  9. 

deronrrer  tp  the  whole  bill.    In  Newton  v.  JktU  (41),  ILovd  ^  ^  *^"*'' 
Hardwicke  fliscbarged  a  plea  filed  by  a  Defendant  attaahcd 
fiyr  not  answering :  ajorticri  bis  demunwr^  which  in  con- 
tr9^i|itinction  to  a  pl^  or  an^iwer  is  always  considered  as 

{a)  .1  DU^.  234. 


nairrer'and  answer  were  not  taken  off  the  file  of  this  Court  until 
the  same  11th  Mj  o£  Dpfemier  ;  it  was  therefore  prayed  that 
tbe  order  ma4^  in  this  cause  dated  the  5th  day  of  Lfecembjgr  in- 
stant, authorising  the  demurrer  and  answer  filed  in  this  c^jise 
by  the  Defendant  T,  Rhoades  to  be  taken  off  the  file,  and  also 
the  order  made  in  this  cause  also  dated  the  5th  day  of  December 
instant,  whereby  it  was  ordered  diat  the  messenger  attending 
dns  Court  should  apprehend  the  said  Defbndaat  T.  Rkoadeif 
so4  tiring  him  to  the  bar  of  this  Court  to  answer  an  alleged 
contempt  for  ^qt  answering  thp  said  Plaintiffs'  bill,  vaa^  be  re- 
spectively discharged,  and  tha^  th^  said  defnurrer  and  answeri 
if  taken  off  the  file,  pursuant  to  the  sale}  first-mentioned  order, 
may  be  restored,  or  that  the  said  Defendant  may  have  a  further 
reasonable  time  to  plead,  anWer,  or  demur  to  the  said  PUintrft' 
bill,  not  demurring  alone,  and  may  be  discharged  out  of  the 
cuft^y  of  tb^  pies^^er  of  t^is  Cq^rt :  Whereupon,  and  upon 
hearing  Mr,  PejQ/is,  of  pounsel  for  the  f laiptiflfs,.  ^nd  .the  said 
orders  of  the  5th  day  of  December  instant,  the  said  a^dayit  ef 
I.//.,  an  affidavit  of  J.Z.,  and  an  affidavit  of  7,  //.,  his  Lord-  A  Defendant 
ship  doth  order,  that  the  order  for  a  messenger  of  the  5th  day  anlw  and  d!^ 
of  December  be  discharged,  and  that  the  said  Defendant  7*.  murrer  after  a 
Uoades  be  discharged  out  of  custody ;  and  it  is  erdored  that  SSLSi^^ 
the  Six-clerk  do  restore  the  said  demurrer  and  answer  to. the  attachment  for 
ftle,  and  the  Plaintiffs  are  to  be  at  liberty  to  make  suc;h  appli-  ^^  ^77^1' 
cation  to  this  Court  concerning  the  same  as  they  .m.ay  be  ad-  messenger  ob- 
vi«e4^;  and  it  is  ordered  that  the  Plaintifis  do  pay  the  costs  of,  *f»n^  hetan 
and  incidental  to,  the  said  order  of  the  5th  day  of  December  for  ^^  answer  (of 
a  messenger,  and  of  this  aplication,  to  be  taxed,  &c.,  and  the  which  the 
Defendant  T.  Rhoadei  is  not  to  be  subject  to  any  costs  of,  or  |,^p^ken  an 
relating  to,  the  said  messenger,  or  of  the  said  order  for  taking  office-copy)  had 
the  said  demurrer  and  answer  off  the  fil.e.     Reg.   Lib.  A.  1817.  ^fiSf^"**^ 
ibl.  169.  charged  with 

dilatory  costs. 
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i  81 8.        a  dilatolry  ( a ),  is  irregular.     A  DefendaDt  under  an  altacb* 
\,  '  ment  cannot,  Without  answering,  satisfy  the  words  of  die 

v.  writ, .  the  endorsement  is  **  by  the  Court  for  not  answering  f 

De  la  Z«wdH.  „  J  ciri^  Bi^if^n  Gilbert  says,  « the  form  of  the  attachment 
being  ad  respondendum  de  coniempiuper  ipsum  nobis  iUatmn, 
et  ad  faciendum  nUerius  et  recipiendum  quod  dicta  curia  eon- 
sideraveriti  he  must  answer  as  well'  as  dear  his  ooDtOBf^ts  at 
the  same  time,  {b)  The  expresMons  of  Lord  Hardwicke  in 
Dqpon/  y.  Ward  (c)  imply  that  the  Defendant^  who  had 
been  attached  for  not  answering,  would  dot  have  been  dis- 
charged without  an  answer.  In  a  very  recent  case  .{d\  the 
present  Vice  Chancellor  has  decided  that  after  an  attadiment 
for  want  of  answer,  the  Defendant  cannot  have  a  special 
commission  to  take  his  plea,  answer,  pr  demurrer. 

The  irregularity  being  clear,  the  only  question  is  whe- 
ther the  demurrer  should  be  expunged,  or  the  whole  writ- 
ing taken  off  the  file?  The  latter  is  the  correct  course, 
because  the  writing  being  contrary  to  the  rule  of  practice 
is  a  nullity,  and  because  by  the  expunction  of  the  demur- 
rer, an  answer  would  remain  purporting  to  be  an  answer  to 
part  of  the  bill. 

The  act  of  the  Plaintiff  in  taking  an  office-copy  is  not  a 
waiver  of  the  objection,  but  the  only  mode  by  which  the 
Court  can  be  informed  whether  the  writing  is  an  answer  or 
a  demurrer. 

Sir  Samuel  Bomilbf  and  Mr.  JVSlbraham  ttgunai  the 
motion. 

No  decision  has  been  cited  that  a  Defendant  attached  for 
not  answering  after  having  obtained  orders  for  time  to 
plead,  answer,  or  demur,  not  demurring  only,''  is  not  enti- 
tled to  file  an  answer  and  demurrer.     Cases  in  which  orders 

(a)  JSatt  India  Company  v.  Campbell,  I  Fet.  946. 
lb)  For.  Rom.  72.  (c)  1  Dick.  I  S3. 

Id)  Bnmgkkm  v,  Joaesp  5  Madd.  42. 

for 
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for  time  to  answer  only  have  been  obtained  are  not  analo-     *  1818. 
gous  to  the  present ;  by  that  proceding  the  Defendant  sub-      cumok* 
mits  to  answer,  and  precludes  himself  from  the  privilege  of  v. 

demurring.  It  is  not  competent  to  him  afterwards  to  en-  ^  ^^^°' 
large  the  terms  of  the  indulgence  which  he  has  sought;  the 
subsequent  orders  must  be  conformable  to  the  preceding,  (a) 
Nevtan  v.  Dentj  the  only  case  similar  to  this,  proves  too 
modi ;  for  it  will  not  now  be  disputed  that  the  Defendant 
might  have  filed  a  plea  to  the  whole  bilL  (b)  The  meaning 
of  the  rule  that  a  Defendant  attached  for  not  answering 
most  answer,  is  that  he  must  not  evade  answering  by  a  de- 
murrer merely  for  delay;  and  that  rule  is  not  infringed  by 
a  Defendant  who  having  answered  every  part  of  the  bill 
which  he  is  bound  to  answer,  demurs  to  the  rest  An  an- 
swer and  demurrer  form  a  substantial  defence,  as  distia- 
gui^ed  from  a  demurrer  alone;  a  distinction  recognized 
by  the  Court  in  the  form  of  orders  for  time.  It  is  not  di^ 
puted  that  by  his  answer  the  Defendant  might  in  eSect 
have  demurred,  submitting  diat  he  was  not  bound  to  an- 
swer those  parts  to  which  he  now  demurs.  To  that  answer 
exceptions  might  have  been  taken ;  and  the  Court  would 
then  have  determined  on  exceptions  the  points  which  it  is 
now  solicited  to  determine  on  demurrer.  Such  is  the 
importance  of  the  question  which  th^  Plaintifls  agitate; 
whether  the  Defendant  must  use  the  form  of  answer  or 
demmrrer,  to  protect  himself  from  giving  an  answer  to  in- 
terrogatories which  require  none;  for  it  cannot  be  pre- 
tended that  a  Defendant,  by  the  drcumstanoe  of  being  in 
contempt,  is  bound  to  answer  interrogatories  impertinent, 
or  tending  to  subject  him  to  a  penalty.  I  defy  the 
Piain^  to  state  a  distinction  in  principle  between  the 
situation  of  two  Defendants  not  having  answered,  of  whom 

(a)  Mmm  v.  King,  IS  Va.  S97. 

{h)  Antm^  8  P.  Wm.  4^4.     EoUrU  v.  Hartley,   1  Bro.  C,  C.  S6. 
S  Dkk.  554.,  and  fee  5  P.  Wnu.  SI.    In  ZJo^  t.  OunUr,  l  Fem.  S75. 
I  the  plea  was  filed  after  attacbmeat  with  prodamatioii,  and  uoder  a 

commisnon  to  take  the  wavrrw  only. 

one 
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1818.       one  obtains  an  order  for  time  to  plead»  answer,  or  demur, 
^—  -^  ^      not  demurring  alone^  and  the  other  becomes  the  object  of  an 
V,  attachment.     The  Court  allows  time  to  answer  and  demnr, 

De  la  Zouch.  ^jjJ  jjjg  party  clearing  his  contempt  may  use  the  aame  de- 
fence as  if  he  had  obtained  an  order  for  time. 

Mr.  Bell  in  reply. 

The  question  of  practice  is  highly  important.  If  a  de- 
murrer to  part  of  a  bill  may  be  filed  iifter  an  attachment, 
additional  means  of  delay  will  be  afforded  to  litigious-  De* 
fendants.  Dishonest  executors,  seeking  to  retain  money  in 
their  hands,  in  addition  to  the  established  course  of  an  at- 
taehment  for  not  answei'ing,  followed  by  an  insufficient 
answer,  will  be  entitled  to  interpose  a  demurrer ;  and  a  new 
dilatory  will  be  added  to  the  records  of  the  Court*  If  the 
Defendant  ^if^^  file  &  demurrer  and  answer  after  an  attach- 
ment fi>r  not  answeriog,^  why  not  in  th^  last  stage  of  the 
prqce^  of  contempt  ? 

77ie  Lord  .Chancellor* 

In  many  caa^s  practice  giv^  a,  coQ$tru^l;ioa  to  the*  te^Q) 
anawer.  If  of  the  interrogatories  in  thi?  bm,  some  reqi|ire  an 
answer^,  while  others  t^d  to  crimi^^.tlwDetVndant,  ia  it 
l\ot  clear  that  hf  mighti  by  answer  insist  on  not  HU#weiing 
the  latter  interrogatpries  ?  Suppose  the  case  of  a  biU  in 
whiqh  there  was  not  one  q^stion  that  the  D^fendai»t  could 
a^sw^  without  Siubj^ting. himself  to  a  penalty. 

Mr.  BetL 

The  Defendant,  must  protect  himself  by  answer,  submit* 
ting  that  he  is  not  bound  .to  answer  farther.  If  this. de- 
murrer is  overruled,  pux  we  fcsume  the  process  where  we 
left  it,  as  in  the  instance  of  an  insufficient  answer  ?  That 
uncertainty  shows  the  novelty  of  the  attempt. 

ThehoBis^  Chancixlor. 

The  regular  course,  no  person  in  Court  knowing  the 
practice,  would  be  to  direct  the  Master  to  certify  what  it 

is; 
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is;  but  thinking  that  that  step  would  not  advance  us  nearer 

to  the  end,'  I  will  take  time  for  consideration  in  order  to 

settle  this  qnestion,  and  those  which  have  been  raised  in  the      ^  «. 

course  of  the  argument  DilaZodcit. 


CUBZON 


The  Loud  Chancellor.  ^^  2»- 

The  application  in  this  case  was  to  take  the  answer  an4 
demurrer  off  the  file ;  and  I  have  given  a  greait  deal  of  con- 
sideration to  the  question.  An  answer  and  demurrer  hav- 
ing been  filed,  there  is  an  answer ;  and  it  has  been  the  opi- 
nion of  some  of  ray  predecessors  that  the  proper  ccmrse  is 
to  overrule  the  demurrer  and  let  the  answer  stand;- on  coQ«» 
sidecatioa  I  think  otherwise,  because  by  overruling '*Ae 
demtn'rer  you  admit  that  it  was  regularly  filed.  I  atn  of 
opinion,  therefore,  that  the  order  of  the  Vice  Chancellor 
was  right,  and  that  both  the  demurner  and  aostrer  mtwt  be 
taken  (tf  the  file,  (a) 

On 

(tf)  la  Tayhr  v.  Milner,  10  Ves.  444.  it  seems  to  tiay^  bten  consi* 
dered  that  the  demurrer  being  coiipled  with  an  answer,  could  not  be 
tskea  off  the  file;  a  proceeding  not  permitted  by  the  modem  practice 
on  the  amendment  of  answers.  See  Edtoardt  v.  M*Leaif,  2  Fet,  ^^B<inu 
S56.  and  the  references  in  note (a)^  p. 257. ;  to  whichmayfiie. added 
^f^T,  Godbold,  \  Madd,  269.  By  one  of  Lord  darendan's  orders, 
(copied  froin  an  article  in  the  Orders  of  the  Lords  Commissioners^  pub- 
^ed  in  1649,  Beamet,  Orders,  App.  p.  496,  497.),  after  a  contempt 
^y  prosecuted  to  an  attachment  wHh  proclamation  retunutd^  bo.0O|Q- 
nissioa  to  answer  shall  be  made,  nor  any  plea  or  demurrer  admitted, 
b<it  upon  motion  in  court,  and  affidavit  made  of  the  partyS  inability  to 
travel,  or  other  good  matter  to  satisfy  the  Court  touching  that  delay* 
(Orders  in  Chancery,  Bd.  Seaw/us,  p.  178.;  and  see  the  references  in 
«.  51.)  '<  The  reason  why  upon  the  first  contempt  on  the  attachment, 
^^  allow  a  commission  to  issue,  or  a  plea  or  demurrer  to  be  put  in, 
i>}  because  it  does  not  af^pear  to  be  an  afibcted  delay,  and  therefore, 
upoi^  tendering  the  costs  of  the  attachment,  the  Defendant  may  take 
bis  commission,  and,  upon  like  tender,  the  plea  and  demurrer  are  to  be 
'ceeired.  But  if  there  regularly  issues  an  attachment  with  prochun* 
^D,  the  Defendant  cannot  of  course  purge  his  contempt  by  a  mere 
;  tender,  but  he  must  apply  to  t|ie  Court,  to  show  that  his  plea  and  de^ 
Boner  are  proper,  and  to  exhibit  a  proper  excuse  for  his  delay,  that 
the  Court  may  see  that  there  is  no  farther  likelihood  of  delay  by  the 
Vol.  I.  0  pie* 


CURZON 
V. 
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On  the  motion  of  Sir  Samuel  Bamilb/f  a  month's  tiow  to 
answer  was  given  to  the  Defendant  Bhoades*  (a) 


Jttl^sa  <*  His  Lordship  doth  order  that  the  said  demurrer  and 

answer  be  taken  off  the  file^  and  it  is  ordered  that  the  De;- 
fendant  T.  Bhoades  do  have  a  month's  time  to  answer  the 
Plaintiffi'  bill,  and  it  is  ordered  that  the  said  Defendant  do 
pay  unto  the  Plaintiffs  the  costs  of  this  application  to  be 
taxedt  &c"    Reg.  Lib.  A.  1817-  fol.  1689. 


plea  or  demnirer  pot  in,  or  by  the  commiBdon  to  sniwer  granted.'* 
(OUb.  Fot. M9m.p.  71.)  In  the  preMnt  case,  this  distinctioii  betwscn 
the  two  species  oif  attachment  was  not  insisted  on.  It  is  clearly  tetded 
that  a  mere  denial  of  combination  by  answer  does  not  satisfy  the  under* 
tating  not  to  demur  alone.  Lamdown  v/  Elderton^  B  Vei,  5S6.  Iftt  v. 
PoMeo^lBr^Ca'TB.  SUpk€nUmr.Chrdm€r,2P.Wm.9B6.  Jtiamejf- 

Chneralir. ,  4  Ftii.44S.  Ch.  W.a.  M^f.  Pf€ad.p.  171.,  andcaiei 

died  in  note  (r ).    A  demurrer  may  be  filed  at  any  time  before  prooos 
of  contempt  has  been  issued,  or  an  order  for  time  obtained,  though  the 
period  for  answering  is  expired ;   Eeui  India  Company  v.  Henckmmk^ 
i  9Bra.CC.372.   Sowerhyv.  Warder,2  {7ojr,S68.;  but  not,  asitieem^ 
after  an  injunction  issued  upon  a  dedimui  poUstaUm  to  take  the  De- 
fendant's answer,    ^dmondt  y.  Saaery^  5  Mer.  304. 
After  adnkur-       (a)  lo  Griffith  v.  Wood^  1  Vet.  ^  Beam.  541.,  after  a  demurrer  oter- 
rer  ovomiled      ruled,  an  order  for  a  month's  time  to  plead  or  answer  was  made  on  ao* 
'^^hS^otoiSl  tion  of  course;  but  in  Jone»  v.  Saichy^  Lincoln's  Inn  Hall,  l«th  Dec. 
only  on  a  ne-     181^>  ^^  <>f  ^^e  Defendants,  after  a  demurrer  overruled,  having  oh. 
dal  ^ipUoalioD.  tained  an  order  of  course,  by  petition  to  the  Master  of  the  Rolls,  for  sii 
wedcs  time  to  plead,  answer,  or  demur,  not  demurring  alone,  the  Lord 
Chancellor,  on  the  motion  of  Mr.  Combe^  discharged  the  order  for  irre- 
gularity, stadqg  hb  clear  opinion,  that  after  a  demurrer  orermled  time 
to  answer  can  be  obtained  only  on  a  special  application*    Reg.  Lib.  A. 

18I4,fol.99. 
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181S. 


HILL  V.  SMITH.  J^^     ' 

nnM£  qoestion  in  this  cas^  arose  on  the  will  of  WiUiam  Bequeit  of 

-■•    HiUy  dated  the  hi)i  oi  Atigust  1811,     «  As  for  and  J^;t^J^ 

concerning  all  my  worldly  afiairs  and  effects,   I  dispose  of  tator's  soo  by 

as  follows:  Item^  I  give  and  bequeath  unto  ray  son  William  riagc^Ch^se- 

HSl  30002.  stock  in  the.  S per  cent,  consols,  and  reduced,  cond  wife  and 

free  from  all  deductions  whatever,  and  what  may  be  short  bang  Imog,) 

of  that  amount  in  those  funds  at  my  decease,  to  be  made  up  J^®  interest  to 

c  1  m  .1.1  r  i^         °^  appropn- 

out  oi  my  other  effects,  withm  the  ^ace  of  one  year  after,  ated  to  his 

and  the  interest  arising  therefrom  to  be  appropriated  to  his  "^'^u*" J-. 
maintenance  and  support,  under  the  direction  of  his  trustees  rection  of 
herein  named."    The  testator  then  appointed  two  persons  ^trined  si,*** 
trustees  of  his  son  till  he  attained  the  age  of  twenty-four  and  of  the  re- 
yean;  and  after  bequeathing  to  his  son  his  watch  and  a  testator's  per> 
book-case^  and  to  his  mdfe  3002.  and  some  furniture,  and  to  ^^^\  estate, 
his  sister  Ann  PasUey  502.,  proceeded  in  the  following  being  given  to 
words.     «  I  farther  will  and  direct  that  my  lease,  stock,,  ^^^[j^^I*^ 
and  utensils  in  trader  with  my  other  property  and  effects  hood,  after 
not  herein  disposed  of,  shall  be  sold,  either  by  public  or  ^riwiSM) 
private  sale  as  my  executors  may  think  best,    as  soon  as  "  unto  any 
possible,  but  not  exceeding  one  year  afler  my  decease;  and  ^^^^  i\^y ' 
(he  monies  arising  therefrom  to  be  immediately  vested  in  have  by  my 
tbe  funds,  and  die  interest  thereon  I  ghre  and  bequeath  equally  di- 
ttnto  my  wife  Betsey  fm  add  during  her  natural  lilfe^  pro-  ^^^7^ 
▼ided  she  remains  a  widow]  and  after  her  decease  or  tain  the  age 
nwiyii^,  I  give  and  bequeath  the  said  stock  and  interest  ^^IJ^^ 
arisnig  firam  the  residue  and  remainder  of  my  estate  and  of  my  chil- 
cffiBcts,  unto  uy  diild  or  children  I  may  have  by  my  wife  J^^hJtU 

Betsey^  for  to  be  equally  divided  b€CW8en  them  that  attain  ^^^  ^ 

^  qaeathedto 

tne  other,  but 


should  not  either  of  aw  children  attainthe  age  of  91  yean,  or  live  to  possess  what  is  here 
heqoeathed  to  them,  1  then  bequeath'*  to  the  children  of  the  testator's  sister  the  ZOOOL 

arriage  dyiDfl  in  tiie  lifb  of  tbe  testator, 
;  W.  IS  entitled  to  the  stook  and  to  the  i 

O  2  the 


^ofki  the  son  hj  the  second  marriage  dyina  in  tiie  lifb  of  tbe  testator,  and  there  bdiv 
ao  other  issue  of  that  marriage ;  W.  is  entitled  to  the  stook  and  to  the  residue* 
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18it.  the  age  of  tweflly-one  yean,  the  surviyor  of  my  children  to 
possess  what  is  here  bequeathed  to  the  other;  but  should 
not  either  of  my  chlldra  attaMi  the  age  of  twen^-one  yean, 
or  live  to  possess  what  is  here  bequeathed  to  them,  I  then 
further  will  and  bequeath  imto  the  children  of  my  aforesaid 
sister  Ann  Pashley  widow,  by  her  late  husband  Robgrt 
Pashley^  the  SOOO/.  stock  in  the  Sper  cent,  consols,  and  re- 
duoedi  left  t0  my  son  Wittiam^  on  their  attaining  the  age  o^ 
twenty-K)ne  years,  equally  divided  between  the  survivors  of 
thenit  share  and  share  alike^  the  interest  on  which  my  said 
■ister  Ann  Pashley  may  receive  during  the  term  of  her  na- 
tural life,  if  she  remains  a  widow,  and  require  it,  without 
being  lii^le  to  be  called  to  account  as  to  the  diq)osal  of  the 


The  testator  appointed  his  wife  esecntriz  and  Tlumas 
Smith  and  James  Williamson  executors. 

At  the  date  of  his  will  the  testator  had  two  children; 
the  Plaintiff,  his  only  son  by  a  former  wife,  and  by  his  se- 
cond wife,  a  son  who  died  in  infancy  during  the  testator's 
life. 

The  testator  died  in  the  year  1813»  leaving  hn  wife  sur- 
viving^ and  the  Plaintiff  his  only  chikL  On  the  SOth  of 
September  1815  the  widow  died,  and  the  Plaintiff,  having  in 
July  1815  attained  the  age  of  24  years,  in  November  follow- 
ing filed  the  present  bil^  praying  a  transfer  of  the  dOOCM. 
3  JMT  cent,  reduced  anniuties;  a  declaration  tliat  on  the  destih 
of  the  widow,  he  became  entitled  tcvtbe  residue  q{  the  testa- 
tor's personal  estate  not  specifioally  bequeathed^  and  the 
.conseqomtiid  acooonts. 

Mr.  Bdt  and  itr.Oarrati  supported  the  claims  of  the 
JPlaintiff  for  reasons  fiiUy  stated  in  the  juf^menl* 

V  Mr.  Coote, 
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Mr.  Cboiej  for  Mro.  Peu^ley  and  her  children.  ^     1818. 

The  sum  of  3000?.  stock  is  expresslj  bequeathed  to  the  HiLl 
chOdren  of  Mrs.  PaMey^  on  failure  of  issue  by  the  second  ^* 
marrii^e  attaining  21;  the  residuary  bequest  lapsing  in 
that  event,  the  testator  considered  the  share  of  the  residue 
to  which  his  eldest  son  would  become  entitled,  a  suflScient 
provision.  The  residue  is  given  to  the  children  of  the 
second  marriage  only,  and  on  failure  of  sueh  children  de- 
volves as  undisposed  or  to  the  next  of  kin.  The  claim  of 
the  executors  is  excluded  by  the  express  intention  of  the  tes- 
tator to  dispose  of  the  whole  of  his  property,  Bennet  v. 
Batchiht  (a),  Mence  v.  Mence.  (&} 

Mr.  Hart  and  Mr.  Eaupel  for  the  executoi*s ;  Mr.  Pern- 
berton  for  the  representatives  c^  the  widow. 

The  residue  is  not  only  undisposed  of,  but  the  testator 
has  expressed  no  intention  to  dispose  of  it,  except  in  an 
event  which  has  not  occurred.  The  cases  cited,  therefore^ 
lure  inapplicable^  and  the  l^gal  right  of  the  executors  must 
prevail. 

The  reply  was  stopped  by  the  Court. 

7%e  MAsna  of  the  Rolls. 

This  will,  however  inaccurate^  sufficiently  disdoses  the 
testator^s  intention.  Having  a  son  by  his  first  wifi^  and 
another  living  by  his  second,  it  was  natural  that  he  should 
provide  for  both  branches  of  his  own  family  in  preference 
to  more  distant  relations.  The  sister  Mrs.  Pashley  and  her 
children  contend,  that  in  the  event  of  his  leaving  no  children 
by  his  second  wife  who  should  attain  twenty-one,  the  pro- 
vision for  his  son  by  his  first  wife  was  to  be  devested;  that 
if  not  a  reasonable  intention,  and  it  is  inferred  upon  the 
harsh  construction,  that  he  calculated  on  the  portion  which 
the  son  as  one  of  the  next  of  kin  would  take  in  the  residue 

(a)  3  Bra.  C.  C.  2S.     1  Vet.Jun.  65.  (h)  18  Fes,  549. 

'OS  as 
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1818.       as  a  compensation.    It  is  not  to  be  believed  Ibat  he  OMiit 
to  leave  bis  son  to  this  implied  provision,  under  a  dause  so 
ambiguous  as  to  raise  a  claim  of  title  in  the  executofs. 
The  probability  is  that  he  would  first  make  provision  for 
his  own  children,  and  that  the  collateral  branch  was  to 
take  only  in  the  event  of  their  not  living  to  enjoy  it.    Are 
not  the  words  competent  to  efiect  that  intention  7    They 
are  clearly  sufficient  to  embrace  all  his  childrta.     *«  The 
survivor  of  my  children."     The  son  of  the  second  wife  hav- 
ing died  under  twenty-onei  the  Plaintiff  sustains  the  cha* 
racter  of  survivor.     I  think,  though  tbe  intention  is  not 
accurately  expressed,  that  the  testator  meant  to  tqpeak  of 
his  family  by  his  second  wife  as  a  class  of  claimants,  by  dis- 
tinction from  the  issue  of  his  first  wife ;  and  that  the  term 
survivor  refers  to  a  survivorship  between  those  two  daises* 
Contemplating  the  death  of  his  eldest  son  on  the  one  hand, 
and  a  failure  of  issue  by  his  second  wife  on  the  other,  he 
designed  that  the  family  which  survived,  should  succeed  to 
the  fund  originally  provided  for  tbe  £Etmily  which  failed; 
and  a  doubt  might  have  arisen  in  the  event  of  a  plurality 
of  children  by  the  second  wife,  and  one  surviwig.     It  is 
difficult  to  maintain  that  the  words  *<  my  children'',  in  the 
clause  of  survivorship,  refer  to  objects  different  fvom  those 
denoted  by  the  same  words  in  the  succeeding  clause;  mid 
it  is  impossible  to  doubt  that  in  that  branch  of  the  contin- 
gency, he  meant  to  include  all  his  children,  his  eldest  son 
as  well  as  the  offspring  of  his  second  wife.     <*  Should  not 
either  of  my  children  attain  ^enty-one  or  live  to  possess 
what  is  here  bequeathed  to  them.**    It  is  true  the  former 
expression  is  not  correctly  applicable  to  the  eldest  son,  who 
was  not  to  take  till  he  attained  twenty-four ;  but  the  soe- 
ceeding  express  bequest  of  the  30002.  given  to  him  proves 
conclusively  that  the  testator  was  then  disposing  of  funds^ 
and  referring  to  events,  in  which  he  was  interested ;  and 
the  latter  alternative  phrase  seems  intended  to  advert  to  the 
clause  postponing  payment  to  him  till  the  age  of  twenty- 
four.    By  the  words  "  my  children,"  then,  he  must  he 

under- 


<«  Dedare  that  the  Plaintiff  is  entitled  to  the  SOOOl.  ire- 
dooed  anniiities  standing  in  the  name  of  the  said  testator ; 
sod  the  Defendants  Thomas  Smith  and  James  WBltamson 
by  thdr  answer  admitting  assets,  his  Honor  doth  oider 
and  decree  that  thsy  do  ttansfer  the  said  SOWL  reduced 
snaoities  to  the  Plainti£^  and  doth  declare  thai  in  the 
events  which  have  hi^ipened,  the  Plaintiff  became^  on  the 
death  of  JSf^  the  widow  of  the  testator,  entitled  to  the 
residiie  of  (he  testator's  personal  estate.''  Reg.  Lib.  A.  1817* 
kL  817. 
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ttodentood  to  inckde  all  his  csfaildranp  and  the  eldest  son  is  1818. 
therefore^  within  the  terms  of  the  clause^  the  sonivor.  By 
that  oonstruction  a  meaning  b  given  to  the  whole  will ;  the 
intention  of  the  testator  was,  having  bequeathed  legacies 
to  each  class  of  his  descendants,  that  the  survivor  shooU 
take  the  wholes  in  preference  to  collaterals.  That  inten* 
don  is  natural;  the  terms  of  the  clause  are  suflBdont  to 
express  it,  and  I  find  nothing  contradictory  in  the  conteoit 
I  am  of  opinion,  therefore^  that  in  the  actual  event,  the  sur- 
nving  son  is  entitled  to  the  residue  bequeathed  in  the  first 
instance  to  the  other  branch,  as  well  as  to  the  sum  ex*^ 
pressljr  given  to  him. 


OITTINS  i^  STEELE.  j^^^^^^ 

TN  preparing  the  minutes  of  the  decree  on  the  appeal  in  On  reftmcling 

this  case  (a),  a  question  arose  whether  in  refiinding  so  ^™y^|^  ^r- 

moch  of  the  legacy  of  7000/.  as  had  been  paid  out  of  the  roneous  conr 

Btruction  of  a 
«  will,  a  legatee 

eotitled  to  other  funds  making  interest  in  the  hands  of  the  Court,  is  to  be  charged 
with  interest;  not  a  legatee  who  has  no  further  concern  in  the  estate. 

(a)  Reported,  mOe,  p»  S4. 

O  4  per- 
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IBlSd       personal  estate^'  the  legatees  of  that  snm  who  were  abo  ve* 
ri  ^  *  '     sidiuuy  kgatoesy  should  be  charged  with  interest 


Stjexxa 


.  Mr.^Bettj  Mr.  Owen^  Mr.  Home^  and  Mr.  Trcfmer^  ibr 
dSSsrent  parties,  opposed  the  charge  of  interest  The  pay- 
ment: was  made  honajide.  Interest*  is  never  charged  except 
on  contract  or  breach  of  trust,  not  for  mere  delay  of  pay- 
ment. Walker  v.  Baj/ley.  (a)  •  . 

Mr..  Wetherell  in  support  of  the  charge.  The  parlies 
who  have  hetea  prejudiced,  are  entitled  to  an  indemnity  from 
those  who  have  profited,  by  the  erroneous  payment ;  and 
the  Court  is  enabled  to  satisfy  their  just  claims,  from  the 
residuary  fund  in  its  possession,  a  portion  of  which  is  the 
property  of  the  overpaid  l^atees. 

TheljoiKD  Chancellor. 
•,  Where  the  fund  out  of  which  the  Iq^acy  ought  to  bavef 
been  paid  is  in  the  hands  of  the  Court  making  interest, 
unquestionably  interest  is  due.  If  a  legacy  has  been  erto^ 
neously  paid  to  a  legatee  who  has  no  farther  property  in 
the^  estate  in  recalling  that  payment  I  apprehend  that  the 
rule.of  the  Court  is  not  to  charge  interest ;  but  if  the  le- 
gatee is  entitled  to  another  fund  making  interest  in  the 
hands  of  the  Court,  justice  must  be  done  out  of  his  share. 


The  order  directed  payment  of  interest  at  the  rate  of 
4  per  cerU.    Reg.  Lib.-  A.,  1817.  fol.  16H9. 

{fl)9B9t.iPulkn9.miie^BeU\^Fret,^.90. 
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MOHUi^  V.  MOHUN.  Ship's. 

JOHN  MOHUN  being  possessed  of  real  and  personal  Tatamentary 

estates,  made  his  will,  signed  with  his  mark,  and  at-  ^]^"!^«  i 

tested  by  three  witnesses,  in  the  following  words:  —  <^  I  leave  and bc- 

"  John  Mohun  of  tlie  town  of  Cornforthy  do  make  this  my  my  grandchild- 

"  last  will  and  testament.      I  leave  and  bequeath  to  all  my  ^  "***  ■**"* 

^  ^    and  bhare 

<<  grandchildren,  and  share  and  share  alike.    As  witness  my  alike  f  and 
«  and  seal  this  14th  day  of  April  1814."     On  ^^^^^^m. 

the  same  day,  the  testdtor  made  the  following  codicil  with-  and  T.  E.  mv 
out  date,  but  attested  by  three  witnesses :  —  "  And  farther  „,„  grand- 


"  I  appoint  Thomas  HasnoeU  and  Thomas  Eggkston  my  children  and 
'  trustees  for  all  my  grandchildren  and  nieces ;  as  witness  void  for  i 


nieces ;"  are 
'  un* 
«  my  hand."  certainty,  and 

'  p^  no  inter- 

est in  the  r^ 

On  the  day  following  the  date  of  the  will,  the  testator  "  p^Ji^^  ^p. 

£ed  leaving  nine  grandchildren ;  and  administration  of  his  minated  trus- 

personal  estate  was  granted,   with   the  will   and    codicil  storamcnt'*"*" 

annexed.  which,  being 

•  ^  void,  passes  no 
trust  mnd,  not 

The  bill  filed  by  some  of  the  grandchildren,  alleging  JJ^^^^^J^ 
that  the  effect  of  the  will  and  codicil  was  to  devise  and  be-  licitor  and 
qoeath  all  the  testator's  real  and  personal  estates  in  trust  ^"^°^* 
for  his  grandchildren,  in  equal  shares,  charged  that  the 
testator  intended   to  leave  all   his  estates  to  his  grand- 
diildren,  and  that  he  so  directed  his  will  to  be  made;  but 
that  the  person  who  wrote  the  will,  by  mistake  or  accident, 
transposed  the  words  "  all  to,"  and  wrote  <^  to  all  my 
"  grandchildren,''  instead  of  "  all  to  my  grandchildren." 
The  bill  prayed  that  the  will  and  codidr*  might  be  esta- 
bfidied,  und  the  rights  of  the  parties  ascertained ;  an  ac- 
count of  rents  and  profits,  and  a  receiver. 

Jhmas  Eggleskmj  who  wrote  the  will,  deposed  that  the 

testator 
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1818.^  testator  directed  btm  *<  to  make  the  grandchildren  all  alike;'' 
that  after  he  had  written  the  will,  in  which  he  had  inserted 
the  words  grand-nephews  and  nieces,  he  read  it  to  the  tes- 
tator, who  remarked  *< that  is  wrong;  it  is  grandchildren  ;** 
upon  which  the  witness  altered  the  words  grand-nephews 
and  nieces  to  grandchildren,  and  again  read  the  wiU  to  the 
testator,  who  said  <*  that  will  do ;"  that  the  witness  afterwards 
recollecting  that  all  the  grandchildren  were  infimts,  sug- 
gested the  propriety  of  appointing  trustees;  and  at  the  tes- 
tator's request  drew  the  codicil,  naming  Hasfwell  and  him- 
self for  that  purpose. 

Mr.  BM  and  Mr.  MascaU  for  the  plaintiffi ;  Mr.  Boiqfd 
and  Mr.  Harrison  for  the  other  grandchildren ;  and  Mr. 
DawdesweU  for  the  nieces. 

The  question  is  whether  the  testamentary  intention^  which 
indisputably  existed  in  the  testator,  is  suflSdently  esqpressed 
by  these  instruments.  The  words  **  leave  and  bequeath''  are 
designed  as  an  exercise  of  the  testator's  power  of  devise  and 
bequest;  and,  being  unaccompanied  by  terms  of  restrictioD, 
they  operate  on  all  that  was  the  subject  of  that  power,  — 
his  whole  property,  real  and  personal.  The  mere  appoint- 
ment of  executors,  passes  a  testator's  property;  and  the 
appoii^tment  of  trustees,  whose  duty  wotdd  be  analogous  to 
the  office  of  executors,  must  be  equivalent.  The  legal 
estate  devolves  to  them,  the  beneficial  Interest  being,  by  the 
combined  operation  of  the  two  instrument^  in  the  grand- 
children and  nieces.  The  whole  difficulty  is  removed  by 
the  transposition  of  the  word  <*  all,"  which,  in  its  present 
situation,  is  without  effect,  the  term  grandchildren  necessap* 
rily  includixig  all  who  correspond  to  that  description*  The 
clause,  **  I  leave  and  bequeath  all  to  my  grandduldien," 
becomes  then  an  explicit  declaration  of  the  testator's  in- 
tention; and  the  codicil  extends  the  bequest  to  the  nieces. 

Mr.  Jgar  for  the  heir  at  law. 

The  Court  cannot  insert  or  transpose  words  for  the  pur^ 
14*  pose 
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pose  of  disinheriting  the  heir;  and  the  ecclesiastical  court 
has  decided  that  the  trustees  are  not  executors. 

7^  Master  ^  the  Rox.13. 

Hus  instrument  presents  ambiguity  of  every  kind,  im- 
certainty  both  in  the  subject  and  in  the  objects  of  the  be- 
qi^est;  who  are  to  take^  and  what  is  to  be  taken.  The  Court 
cannot  insert  or  transpose  words  for  the  purpose  of  giving 
a  meaning  to  instruments  which  have  none.— The  Bill  must 
be  dismissed  (a). 


20$ 
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MOHUN 
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It  was  then  su^ested  that  the  trustees  should  reodve  costs 
as  between  solicitor  and  client. 

The  Mastee  ^  the  Rolls. 

Where  the  Court  finds  both  a  will  and  a  fimd^  it  avails 
itielf  irf*  the  fund  to  relieve  the  difficulties  created  by  the 
will;  but  here  is  no  will;  nothii^  that  can  a£fect  the  real 
estate.  Were  there  fi  fund  in  the  hands  of  the  trustees 
they  would  be  entitled  to  the  costs  as  proposed^  but  they 
are  trustees  of  a  nullity. 


Bill  dismissed,  with  costs  as  against  *the  bdr  at  law 
penooal  representative  and  trustees. 

(a)  It  may  be  doubted  whether  even  after  the  transpositioD  suggested 
the  imtminents  would  amount  to  a  vaHd  dcrise;  in  a  case  where  a 
«CD  iSised  of  lands  which  by  custom  were  devisable  by  parol,  made  a 
§^  will  in  these  words,  "  I  give  all  to  my  mother,  aU  to  o^  mothcR" 
the  Court  held  that  the  word  "  all"  was  uncertain,  and  not  sufBident 
to  didnherit  an  heir,  and  that  the  lands  did  not  pass  by  the  will. 
B&wman  v.  MUbttnk*,  1  Lev.  130.  1  Sderf.  191,  1  Keb.  719.  i  JSq, 
Ok  Ah  S07.  pi.  L  Some  quetdons  remotely  analogous  to  the  prtsent, 
io  wluch  the  principles  of  Uie  civil  law  admitted  a  diftrent  conclusioD, 
may  be  found  in  Dig.  lib.  28.  tit.  5.  1. 1,  8. 
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would  refoie  lo  amrt  the  jnrttoe  of  the  case  bj  the  produce 
tion  of  the  evidence  which  he  i^aijted.  After  the  verdict 
it  would  have  been  vain  to  proceed  in  this  Court  for  com- 
pelling the  prodoctioDi  till  the  court  of  law  had  grantti  a 
new  trial ;  Whitmore  v.  Thomim  (a)*  <<  Where  theie  ie  ne 
<<  trial  to  be  had,  there  can  be  no  diaooverj  to  be  eonglit ; 
<<  and  if  a  verdict  had  pawed  simpliciter  without  more,  a 
**  bill  then  filed  for  a  ditoovery  iniglit  bo  demurred  to^ 
**  for  th^re  could  be  no  dificovery,  any  more  than  as  to  a 
«  matter  not  at  issue."  (&)  The  rule  for  a  new  trial  wus 
not  made  absolute  till  the  2l8t  of  JbuMny,  and  on  the  9th 
of  February  the  bill  is  filed.  Even  if  delay  had  be^  prac- 
tised, the  Court  would  grant  the  order  on  terms.  No  evil 
can  ensue  from  the  poatponeitient  ef  the  trial  till  the  next 
assisBes* 

The  application  to  extend  the  injunction  to  stay  trial, 
is  always  successfiil,  unless  opposed  by  special  drcmu- 
stances,  and  the  aflSdavit  in  support  of  the  motion  may 
be  filed  so  late  as  the  previobs  day.    Jimes  v. (c) 

Sir  Samuel  Bamitty^    Mr.  Hofij    and   Mr.   fVingJUd, 
'  against  the  motion. 

After  the  delay  practised  by  the  Phuntifi;  the  Court  wilt 
not  afford  the  extraordinary  aid  solicited.  -«-  In  July  1817, 
notice  was  given  for  the  production  of  these  documents; 
the  Plaintiff  therefore^  insisting  on  them  as  material,  must 
admit  that  he  was  at  that  time  at  least  (how  much  earlier 
qipears  not)^  appriised  of  their  materiality:  but  he  has 
since  taken  no  means  to  obtain  them ;  nor  is  it  even  proved 
that  at  the  trial  they  were  called  for  by  his  counsel.  Can 
he  now  on  an  application,  within  a  few  days  of  the  as- 
sizes (i),  be  permitted  to  postpone  the  second  trial,  upon  the 
sole  ground  of  the  want  of  this  evidence  ?  The  Court  would 
hesitate  to  grant  that  indulgence^  even  had  the  Plaintiff 

(a)  8  Pricct  251.        {b)  Per  Richards^  Baron^  p.  S4S.        (c)  8  Fe*.  46. 
(rf)  See  Blacee  v.  Wilkimon^  13  Vet,  454. 

recently 
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recently  obteiiied  a  knowledge  of  the  exiitenor  tt^em       ^IB. 
pepef9 ;  but  after  a  delay  of  nearly  two  years  mint,  withoot  '  ^ 

heutatioDy  refiiseit. 

It  is  not  easy  to  understand  how  these  docnments  can 
be  material:  M  leasts  the  ejnrcnmstanoes  which  they  are 
stated  to  prove  most^  if  true^  be  cepabie  of  other  proof; 
and  no  necessity  can  arise  for  the  admisnon  of  this 
evidence,  in  order  to  the  attatmnent  of  the  josUee  of 
the( 


The  authority  cited  (a^  refers  only  to  the  common 
affidavit,  that  the  party  believes  the  discovery  to  be  ma- 
terial, and  is  not  appUcaUe  to  affidavits  of  wpmA  circum- 
staaces. 

The  Lord  Chanceixob. 

As  I  understand  this  case,  in  the  year  17M»  a  grant  was 
made  of  coal  mines  under  different  &rms  described  in  the 
deed ;  and  among  the  rest,  of  minA,  under  a  finrm  described 
ss  in  the  occupation  of  the  widow  KMeU  and  son.  The 
question,  what  are  the  mines  under  lands  so  occupied,  is  a 
mere  question  of  Act,  and  may  undoubtedly  be  decided  by 
evidence  dMhom  the  deed.  It  is  said,  Umt  before  1790,  the 
widow  KdUU  and  her  scm  occupied  the  lands  to  the 
minerals  under  which  this  contested  claim  is  made,  occupy- 
ing them  by  virtue  of  ope  demiie^  and  on  payment  of  one 
entire  rent;  and  that  fiict  is  alleged  to  be  material  to 
establish  the  right  for  which  the  Plaintiff  contends.  Tbb 
at  least  is  cleai^  that  the  Grantees,  whose  sfent  the 
Plaintiff  is,  had  actually  worked  the  mines  on  these  pre^* 
mises  from  1808  till  1816,  when  the  action  of  trespe^SB  was 
commenced ;  and  that  that  action,  not  commenced  till  then, 
was  not  brought  to  trial  till  181 7*     On  the  efiect  of  these 

(a)  JoMt  V.    ■  M      ,  s  Km.  4€. 

circumstances 


208  CASES  IK  CHANC^Y. 

J 81 8.,       oircomfttaiicea  of  time^  it  was  jfor  the  Jury  to  decide;  but  it 

has  been  very  correctly .  stated  at  the  Bar,  lliat  if  the 

Defendants  had  filed  a  bill  to  stay  the  woridag  of  these 

mines,  this  Court,  now  in  the  halrit  of  granting  iigano- 

gramt^^Ui       ^^"^  ^^  C'^'^  of  trespass  (a)  as  weO  as  of  wasl^  mUst  have 

cases  of  tres-   xcfoged  an.  injunction  to  parties  who  had  permitted  these 

^^^  operations  to  proceed  firom  1808  till  1816  without  mter- 

TheCourtwUl  ruption.     To  stop  the  working  of  a  ooal  mine  is  a  serious 

dra^nwbidn'  ^^J^^J**  and  the  expenditure  incurred  in  the  course  of  dgfat 

the  worldiigof  years,  would  raise  an  equitable  ground  to  prevent  the  hasty 

B^t^  li^og    interference  of  the  Court     The  Defendants  would  have 

e^ht  years,      ^been  directed  first  to  bring  an  action,  and  to  return  when 

ing  an  action,    the.  result  of  the  trial  had  enabled  the  Court  better  to  deal 

with  the  application.     In  1817,  they  proceed  to  trial;  and 

clear  as  it  is  that  this  discovery  is  extremely  material,  the 

Plaintifi^  instead  of  adopting  from  the  b^inning  the  usual 

mode  of  compelling  a  discovery  here,  gives  notice  to  the 

Plaintifis  at   law  to  produce  the  rent  rolls,  and  other 

documents:  but  the  construction  of  the  affidavits,  though 

critkuiUy  correct,  is  strained,  by  which  they  are  understood 

^  as  unounting  to  a  statement,  that  the  production  was  not 

required  at  the  trial.     It  is  true,  that  the  fact  might  pror- 

bably  be  established  to  a  certain  extent  by  the  evidence 

of  witnesses^   for  many  persons  must  be  still  living  who 

knew  the  nature  of  the  occupation  of  these  premises ;  and 

y^  it  may  be  equally  tme^  that  no  other  explanation  or  tes* 

timony  would  be  as  satisfacUMry  as  the  evidence  in  the 

possession  of  the  landlcMid.    No  bill  fi>r  a  discovery,  how- 

ever,  was  filed:   and  wh3e  it  must  have   been    known 

that  the  notice  to  produce  the  documents  was  nugatory,  in 

the  event  of  non-productiim  at  the  trial,  unless  the  Plaindfi* 

was  prq>ared  with  parol  evidence  of  their  contents,  no 

attempt  was  made  to  give  such  evidence;    nor  did  the 

(a)  See  19  Fm.  146.  147.  Grey  v.  Tke  Duke  of  yortkumberUmd^ 
17  Ves.  28l.|  and  the  casec  tbers  cited. 

13*  Plamtiff 


Fixu> 

V. 
BkAUlCOMT.' 

Under  a  tub- 
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PlaintifiPobtaiD  a  subpama  duces  tecum,  which,  abooiding  to        1818. 
the  present  determinations  at  law,  it  woald  not  be  discreet 
to  disobey;    for  thoogh'  the  party  may  in  Coart  object  to 
prodnoe  the  documents,  yet,  if  the  objection  is  bver-mled, 
the  Cburt  will  compel  the  phiduction.  («)  ^^a^ 

tecmn^  thepus 
If  the  Defendants  had  come  to  thb  Court  immediately  ^^f '^^ 
after  the  trial,  stating  that  the  impediment  which  previously  to  produce  the 
existed  was  remoTed,  by  the  verdict  they  had  obtiained,  and  ^^^^U 
praying  an  injunction  against  repeated  tre^Miss,  it  may  be  jection  is  over- 
worth  their  consideration,  whether,   if  it  had  been  8ati»>  ^^^fi  be 
fiictorily  estabUshed  that  they  would  not  at  the  trial  make  compelled, 
a  production  necessary  to  the  fairness  of  the  dedsion,  this 
Court  would  have  granted  an  injunction.    It  is  another 
question  what  I  am  to  do  with  the  present  bilL    On  the    ' 
motion  fpr  a  pew  trial,-^!  cannot  think  that  'the  Court  of 
King's  Bench  would  be  influenced  by  the  production  or 
non-production  of  the  documents;  they  would  have  said 
only' that  other  measures  should  have  been  adopted  to 
enforce  production ;  but  on  the  ground  that  the  Judge  te^ 
jected  evidence  which  be  ought  to  have  received  and  laid 
before  the  jury,  that  Court  granted  a  new  trial.    Now  After  a  verdict 
mthont  referring  to  the  case  in  th^  Exchequer  {*),  I  enter-  JJ^  p*,l]^^' 
tain  no.  doubt  that  after  the  trial,  with  proper  and  apt  ch 


diarges,  a  bill  might  have  been  filed  in  this  Court  to  ^^^^^^ 
oompei  the  production  of  these  documents,  to  which  a  covery  of 
demurrer  would  not  have  been  allowed.     That  propoaition  neceMsry  to 
in  no  degree  impeaches  the  judgment  of  the  Court  of  Ex-  a  feir  dedrion. 
chequer,  that  a  bill  stating  only  that  a  verdict  has  passed 
against  the  Plaintiff,   and  praying  a  discovery,  without 
imputing  a  violation  of  the  duties  arising  from  the  relation 
between  the  parties,    could  not  be  sustained.     I  do  not 
mean  to  dispute  that  doctrine;  but  considering  the  mutual 
obligations  of  landlord  and  tenant,  this  is  a  different  case^ 

(a)  Ame^  v.  Long^  9  Kagi^  477. 

{b)  WkUmore  v.  Thomitmf  y  PrU^  S91. 

Vol.  I.  P  and 
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1«18.     'andftbUliiiigblbK^eboniiiitekediiiU^ 

aluiforditcot«y«   Tbsaithuidf^kBtfeaimgiYa^t^^ 
tioti  fix*  •  new  trifllnooneoo«ldb$ve  mMmA  ihe  DAAsA 
at  kMT  to  fik  a  hiiL      Notr,  ift  my  opHUoiif  thft  atlttqit 
to  obtain  a  new  trials  after  bcii^  foilM  im  c^mpdUag  the 
production  of  these  documaits  which  he  believed  to  be 
iieMMafy  avideaee^  waa  a  reaaoa  fot  flUng  a  bills  mdl 
think  thera  was  n^gUgoaoe  'm  this  reepect,  thoiigk  I  am  fer 
from  iiapntilig  blame  to  any  0M.  The  Court  of  Kii]^aBeiKh» 
from  the  atali  of  dieiir  biitineB%  did  not  gfte jadgnuntoB  te 
mdtien  for  a  liew  trial  tffl  tha  2l8t  of  Jmmarjf,  and  dtiriiif 
aUthat  tiikieilobiHfi>radiflcovetfywasiUed«    HaviAg  ob- 
tained the  jud^mMt  of  Aac  Court,  the  Defendant  at  kw  dm 
flies  the  Mill  and  wkMn  a  few  day*  of  the  trial  aahsa  lUs 
^lii^ion.    My  <^iidofi  is  that  the  Viae  ChaaeeUm'  nas 
Whether  after  ^ight    In  striotneis»  I  ^aonot  stay  liie  trial  because  the 
rj^m"^      Defendants  withhold  this  «vid&oe;  but  it  wiK  be  fer  them 
action  of  tres-  to  oonnder,  whether^  should  theyi  refosin^  the  prodnotieii, 
S^^U       dbtaiJi  inother  verdict,  and  then  appty  her»  fiup  an  Jtijonc* 
jprant  an  in-     tJon  against  foture  trespasses,  it  may  not  be  a  siOjeet  of  dis- 
againtt  future   ^tistion  in  this  Coiirt,  what  is  to  be  the  eifect  df  a  vupdict 


^^^Jl^  hi  a  mere  action  of  trespaas,  on  an  equitaUe  right,  after 

tie»  who  ra-  sttch  lefigdi  of  p08Bes8i<m. 

fufadattfae 

trial.lopro* 

ducedpctt-  MdCton  reAised  with  oosts^  the  De^dants  uAderUdtiag 

^  toa fiur  ^  pi^odnce  the  documents  on  oath  at  the  trial.  — >  Reg;  UU 

'   '"  A.  1817.  fi>l.  59S. 
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OOLDSMID  V.  G0LDSMI1>.  Rolls. 

March  4.  9. 

Tl  Y  articles  of  agreement  dated  the  28tli  of  March  17^1,  O.  h«nag  by 

^:^  executed  in  contemplation  of  marriage  with  the  De-  articles  cove- 

fendant  Martha  Gddsmid,  (which  was  afterwards  solem-  J^j^^*!^ 

nizedy)  Ahrizham  Gotdsmid  the  younger  covenanted,  that  life  of  hu  wife, 

in  case  he  should  die  in  her  life^  his  executors  or  adminis-  sfaoSd^tUn 

trators  should,  within  three  calendar  months  next  after  his  three  months 

decedse,  pay  to  Martha  Goldmid^  her  executors^  &c.  the  ^^^^  ^^  ^ 

sum  of  3000/.  her500Ctf., 

-'  andhanog  by 
his  will  p?eii 

On  the  9thof  JWj^  1812,  Abraham  Goldmid  died,  leaving  ^J"^^ 

his  wife  surviving.     His  will,  dated  the  23d  of  July,  1800>  execnton,  in 

was  in  the  following  words :  —  "  I  desire  all  my  debts  to  be  ^^ jT^ki- 

*'  paid,  and  as  to  my  worldly  estate  of  all  kinds,  I  dispose  dd^s,  at  the 

"  ther^f  as  follows:   Having  "the  highest  opinion  of  the  SreTyears- 

^'  honor  and  discretion  of  my  executors  hereinafter  named,^  from  his  de* 


cease^  to 


^  and  satisfied  that  they  will  to  the  utmost  exert  themselves  dMdeit 

"  for  the  benefit  of  my  family,  I  nominate  and  appoint  my  *™^  ^»y*> 

shares,  aiid 


in 


^  good  relatipns  and  friends,    that  is  to  say,  my  &ther  pn 

to 
appear  right," 


proportions  i 
«  George  Gotdsmid,  Daniel  Eliason,  Benjamin  Goldsmid^  to  Aem  shall  ^ 


"  anci  Abraham,  Goldsmid,  joint  executors  of  this  my  will,  on  hu  death 
"  »id guardians  of  my  minor  children;  and  I  jjive  to  my  ^"iSfwifc 
^^  said  executors  all  my  estate  and  effects,  of  what  nature,  the  executors 
"  kind,  or  quality  soever,  to  hold  to  them  and  the  survivors  J!JJJJ5mce4  ^' 
"  of  them,  in  trust,  and  to  and  for  the  several  ends,  intents,  his  property 
"  and  purposes  following;  that  is  to  say,  as  it  is  my  wish  cording  to  the 
**  not  to  withdraw   my  capital  for  three  years  after  my  statute  of  dis- 
*^  decease,   I  desire   my    executors  will  not  do  so,    bat  the  widow's 
"  daring  that  space,  take  out  and  apply  only  so  much  as  ^^^^^*^®j 
**  they  shall    deem  necessary  to   defray  the  expenses  of  ing  3000/.  is  a 
"  my  funeral,  pay  my  debts,  and  give  to  charities,  which  I  ^thiTcovfr? 
i         "  hereby  authorize  them  to  do  to  any  extent  they  may  nant  in  the 
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**  think  ri^it,  and  also  what  may  be  deemed  by.  them 
<<  necessary  for  the  support  of  my  wife  and  family;  and 
*^  from  and  immediately  after  the  ocpiration  of  three  years, 
**  upon  trust  to  divide  my  property  of  all  kinds,  in  such 
**  ways,  shares,  and  proportions  as  to  them  shall  appear  rig^t; 
<<  and  I  declare  my  mind  and  will  to  be,  that  if  any  of  my 
<<  fiunily  shall  dispute  such  division,  and  bring  any  action 
'<  or  suit  against  my  ^cecutors  and  trustees,  or  any  of  them, 
*^  then  and  in  such  case  my  mind  and  will  is,  that  such 
**  parties  shall  forfeit  and  lose  all  right  and  title  to  any 
«  part  of  my  estate  and  effects,  and  shall  be  for  ever  ex- 
'V  eluded  therefrom ;  and  I  declare  my  mind  to  be,  that  my 
*^  executors  and  trustees  may  leave  any  matter  in  dilute 
<<  concerning  my  estate  and  effects,  if  any  shall  be^  to 
<<  arbitration  in  the  common  and  usual  way.'' 


Benjamin  and  Abraham  Goldsmid  having  died  in  the  life 
of  the  testator,  and  EUason  declining  to  act,  George 
Goldsmid  alone  pr6ved  the  will,  but  never  undertook  the 
discretionary  trusts;  on  his  death  in  December^  1812, 
EUason  renouncing  probate,  administration  with  the  wQI 
annexed  was  granted  to  Martha  Goldsmid  the  widow  of  the 
testator,  and  the  Plaintiff  John  Gokkmidhis  ddest  son. 

The  bill,  filed  by  the  children  of  the  testator  against  his 
widow,  prayed  a  declaration,  that. under  the  circumstances 
his  personal  estate  ought  to  be  distributed  in  a  course  of  ad- 
ministration,* as  if  he  had  died  intestate,  and  that  the  De- 
fendant was  not  entitled  to  the  sum  of  BdOO/.  by  virtue  of  the 
marriage  articles,  as  a  debt  out  of  the  testator's  perscmal 
estate,  and  also  to  a  distributive  share  of  his  personal  estate, 
in  case  it  should  amount  to  more  than  3000/. 


Mr.  Bell  and  Mr.  Perkins  for  the  Plaintifis, 
In  consequence  of  the  death  of  three  of  the  executors,  and 
.the  renunciation  of  the  fourth,  no  persons  remaining  to 
whom  jthe  testator  had  confided  the  discretionary  distri- 
bution of  his  property,    that  trust  cannot  be   executed. 

The 
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Tlie  distribution  of  his  estate,  therefore^  having  become  im-        1818. 

practicable  in  the  manner  prescribed,  must  be 'made  nildiei*     V"'  "^^ 
-  .       .  .       •  QoLsntm 

the  statute,  (a)       .  >  «. 

Assuming  the  fact  of  an  intestacy,  the  question  is,  whe» 
ther  the  Defendant  is  entitled  to  the  sum  of  SOMtJ  secured 
by  the  marriage  articles,  in  addition  to  her  distributiye 
share?  Upon  the  principle  of  decided  cases,  that  share  is 
a  satisfaction  of  the  covenant  Blandy  v.  Widmore  (6), 
Lee  T.  DAranda  {c\  Garthshore  v.  Chalie.  {d)  In  the  latter 
cas^  after  a  review  of  all  the  authorities,  -  the  two  former 
decisions  are'  declared  to  be  unshaken,  {e)  The  rule  is, 
that  i^  on  a  division  of  the  covenantor's  property  at  his 
decease  under  the  statute  of  distribution,  a  portion  equal  in 
smoudt  to  the  stipulated  sum  devolves  to  the  party  claiming 
by  the  covenant,  that  is  a  satisfaction,  or  more  properly  a 
performance^  of  the  covenant  {/)  The  substance  of  the 
agreement  is,  that  a  given  sum  shall  be  paid  to  his  wife 
after  his  death ;  if  she  receives  that  sum,  the  covenant  is 
performed.  Nor  is  it  material  whether  the  benefit  accrues 
by  the  want  of  a  will,  or  by  the  failure  of  a  bequest,  as  on 
die  death  of  a  legatee  in  the  life  of  the  testator. 


The  conclusion,  which  is  clear,  therefore,  considering 
this  as  a  case  of  virtual  intestacy,  follows  equally  from  the 
manifest  design  of  the  will,  that  whatever  benefit  might 
accrue  to  the  wife  under  the  discretionary  authority  con- 
fided to  the  executors,  should  be  a  satisfaction  of  the  cove* 
nant  The  express  direction  is,  that  any  of  his  family 
who  shall  dispute  the  division  made  by  the  executors,  shall 
forfeit  all  right  to  any  part  of  his  estate.  If  then  the  exe- 
cutors had  given  to  the  Defendant  5000/.,  without  declaring 

(a)  S8  and  ^  Car.  2.  e.  10.  {h)  1  P.  Wmt,  934.    S  Fnn.  709. 

(c)  1  Ye».  1. 8.  C.  under  the  name  of  Lee  y.  Cmp,  8  Aik,  419. 
{i)  10  Vet.  1.  [e)  P.  14. 

(/)  For  the  distinction  between  performance  and  satisfiictioni  and 
iu  consequences,  see  Mr.  Cixr's  note  to  Bimufy  ▼.  Widmore, 

PS  it 
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18I&  iiipb$iia  wti^baiou  of  the  covenant,  she  cooli  not  have 
okciiiied  the  8000^  Tbut  ddm  disturbing  the  anrwge- 
ment  of  the  executors,  would  have  subjected  her  to  the 
forfeiture  denounced  by  the  testator.  Under  the  iriD, 
tbqcefore,  sbecouJd  not  take  both  sums;  lajoA  no  argument 
fW  be  tb«M^  deducied  to  excladc^  in  this  insliance^  the 
applicsation  of  the   rufe   whidi  prevails  in  all  cases  d 

lyir.  Hani  and  Mr.  Parker  for  the  Defendant 
The  cmes  'Cited  are  not  analogous  to  the  present  In 
tben  the  cjaestion  arose  on  an  intestacy,  here  it  arises  oa 
a  will*  The  ^istUictkm  is  recognized  in  Hggriesi  v«  Mko  (a)  \ 
nnd  ^e  prAnoiple  of  that  decjaion  must  prerail  in  this  vor 
fiUlioc^  lliere  a  husbMad  whc^  before  his  marriage  had 
^xooat0d  a  bond  for  securixig  to  his  wife^  in  the  eyent  d[ 
ber  sprviraig  hira^  SO0£.  payable  in  a  month  after  his 
deoease,  having  bequeathed  to  her  SQQL  payable  in  six 
mdttths  after  his  decease^  Ix>rd  Thurkm  held  the  widow 
oititjed  to  both  sums.  Had  the  husband  died  intestate 
ik^  widow's  4istributive  share^  exceeding  SOD/.,  would^  on 
the  authority  of  the  cases  dted,  have  been  a  aatisfrctjion  of 
the  sum  secured  by  the  bond ;  but  the  Lord  Chancellor 
pi^ooeeded  on  the  distinction  between  an  intestacy  and  a  will. 

The  Court  cannot  averlook  the  will  saxd.  consider  the  tes- 
tator as  having  died  intestate ;  but  must  execute  the  dis- 
cuetionaiy  truto  confided  by  him  to  his  executors,  which, 
by  tmforeseen  events^  can  no  logger  be  performed  by  them. 
Upon  that  instmment  the  intention  is  dear.  The  will 
juithoijzes  the  trustees  to  withdraw  Irom  his  trade  so  mnsii 
^  ^e  tesliator'^  capitel  w  was  necessary  for  the  paymeot 
of  his  debts ;  and  the  discretionary  distribution  of  the  re^ 
sidue  is  not  to  be  effected  till  the  exph^on  of  three  years. 
At  the  death  of  the  testator,  the  sum  of  3000L  was  a  debt 

(a)  I  Bfq.  C.  C.  125. 

dcTe 


tor ig90EMt  that  it  wpa  a d^t:  by  th^  eff^ei»  prpvifi^^     ^lmpud 
of  the  will,  therefor^  it  must  be  defrayed  before  the  dipcr^         '  v, 
tioMfy  dtttribiition  cwmncnceB,     The  tcttator  oonU  not    .^^'.^* 
intend  that  precanout  oskBovo  diate^  which  in  their  im^ 
cretion  the  tmstees  might,  at  the  end  of  three  years,  appor- 
tion to  the  widow,  as  a  satis&cdon  for  a  present  debt. 
The  Plaintiff's  case  is  grounded  entind^  on  the  assomption 
of  ao  mt^$ta^»     Here  is  neither  intestacy  nor  jua$i  iates^ 
taqr.    The  will  vests  the  property  in  the  exeoutpr^y  but  the 
trust  being  joint,  and  therefore  iBcap9lde  of  execution  by    i 
the  siurviFors,   now  devolves  upop  the  Cpyrl^  whic)i  in 
8ucb  cases  always  removes  Q^  tvicertaipty  by  resortii^  to 
the  status  as  the  r^le  of  distributbn*   Green  v.  Howard*  (^) 
The  directiop  that  the  capital  jdiall  remain  in  the  trade 
doriqg  three  yenrs^  is  imperative  on  tbe  Court  as  well  im 
the  executors ;  distribulion  cannot  be  made  till  the  expire 
ation  of  that  period;  in  the  mean  time  the  Defendant  is 
entitle  to  parent  of  the  SOOO/.  as  a  debt.     When  the 
period  .of  distribution  arrives,  the  Ckiurt  will  not  impute  the 
payment  of  that  debt  as  the  receipt  of  a  porticm  of  tba- 
redduef 

Mr.  Bell  in  reply. 

The  existence  of  ^  will  which  events^bave  rendered  in- 
operative cannot  prevent  intestacy. 

Even  conceding  that  the  sum  of  3000/,.  is  a  debt,  and 
that  ,the  widow  claims  under  the  will,  what  preve;pts  the 
application  of  the  rule,  that  a  debt  is  satisfied  by  a  Ic^cy 
of  ap  equal  or  greater  amount  ?  A  direction  for  the  pay- 
ment of  debts  is  clearly  not  su£Scient.  The  instances  in 
which  the  Cpurt  has  established  an  exception  to  that  doc* 
trioe proceed  on  the  peculiar  Qature  of  the  debt;  as  in 

•    *  («)  1  Bro.C.C,3i. 
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Chancei/%  cueJiji)^  and  Biehardson  \.Qreese  (&)»  wbere  ihe 
debt  consisted  of  wages,  a  growing  and  in  part  future  ckim. 

'  But  the  true  view  of  this  case  is  as  a:  case  of  intestacy  \ 
and  dien  the  authorities  cited  axe  conclusive. 


Man^  9.      '   The  Master  rf  the  Rolls. 

The  bill  is  filed  by  the  six  children  of  Jbraham  Qdir 
smid  the  younger,  against  his  widow  Martha  Goldsmid,  co- 
administratrix  of  his  effects  with  his  eldest  son ;  and  the 
object  of  the  suit  is  to  obtain  a  decree,  first,  that  the  per- 
sonal estate  of  Abraham  Gotdsmid  shall  be  administered  as 
in  case  of  intestacy ;  secondly,  that  Martha  Gcldsmid^  taking 
her  distributive  share  under  the  statute^  is  excluded  firom 
all  right  to  the  3000/.  secured  to  her  by  the  marriage  ar- 
ticles. The  single  question  is,  Whether,  on  the  com- 
parison of  the  marriage  articles  and  the  will,  the  widow  is 
entitled  to  both  the  providon  which,  by  the  former,  the  hus- 
band covenanted  to  make  in  her  favor,  and  her  distributive 
share  of  the  personal  estate  ?  or  whether  the  latter  is  to  be 
considered  either  performance  or  satisfaction  of  the  cove- 
nant? It  is  not  disputed,  but  distinctly  admitted  by  the 
Defendant,  that  in  the  actual  event,  the  statute  of  distii- 
bution  is  the  rule  and  guide  for  dividing  the  personal  estate, 
the  discretionary  distribution  intended  by  the  t^tator 
havipg,  under  the  circumstances,  become  impracticable^  and 
no  trusts  existing  which  can  be  sustained  or  carried^  into 
execution.  The  first  object  of  the  bill  therefore  is  matter 
of  course;  distribution  by  the  executors  not  laving  taken 
place,  and  being  now  impossible,  the  personal  property, 
though  given  to  the  executors,  must  be  distributed  by  the 
(mly  rule  that  can  be  resorted  to  for  that  purpose^  the  sta- 
tute of  distribution.  The  question,  therefore,  is,  assuming 
the  fiict  that  the  amount  of  the  widow's  distributive  share 


(a)  1  P.  Wmt.  40S. 

Ih)  3  Atk:  6S,  i  and  see  WaUace  v.  Pomfrei,  1 1  Fes.  549. 


exceeds 
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exoeeds  S0002L  whether  she  is  entitled  first  to  that  sum  as  a 
debt  under  the  articles,  and  then  to  her  prbportion  of  the 
.]!«Diaining  assets ;  or  whether  her  distribuitive  share  of  the 
whole,  personal  estate  is  either  a  performance  or  satifr- 
fiu^tion  of  the  coveittint  contained  in  the  articles? 

In  the  examination  of  this  question,  the  Court  is  not  at 
liberty  to  proceed  as  if  it  were  entirely  open.     Considering 
the  nature  of  the  daim  to  the  provision  under  the  articles 
on  the  one  hand,  and  the  distributive  share  under  the 
statute  on  the  other ;  the  first  derived  under  a  contract,  a 
specialty  debt,  payable  in  prefisrence  to  all  l^des,  and 
even  simple  contract  debts ;  the  latter,  a  right  to  receive 
the  residue  after  payment  of  debts,  derived,  not  firom  the 
hudband,  but  from  the  law  distributing  the  estate^  and,  as 
Lord  Harimtke  observes,  making  a  will  for  him  who  has 
^oade  none  for  himself:    Considerable'  doubt  might  have 
been  entertained  whether,  of  two  claims  in  their  nature  so 
dislinct,  the  satisfaction  of  one  could  be  considered  a  satis* 
fiiction  of  the  oth^.     But  the  Court  cannot  now  so  discuss 
a  question,  which  for  more  than  a  century  has  been  at  rest. 
The  rule  is  clearly  this ;  that  the  distributive  share  of  the ' 
widow,  in  the  case  of  absolute  intestacy,  is  considered  as 
performance  of  a  covenant  by  which  the  husband  had  ud- 
d^aken  that  she  should  receive  a  fixed  sum  at  his  death, 
provided  that  her  share  is  equal  to  that  sum.     I  state  that 
the  question  is  at  rest;  because  I  consider  that  rule  conclu- 
sively established  by  the  case  of  Btatufy  v.  Widmore  (a),  in 
%hich  the  judgment  of  Sir  John  Treoor  was  affirmed,  and 
OB  a  rehearing,  re*affirmed,  by  Lord  Camper.     More  than 
a  century  has  isince  elapsed,  and  the  subject  has  been  fre- 
quently under  the  jeview  of  the  most  distinguished  judges, 
of  Lord  Hardwickef  Lord  Thurhwy  lA>rd  Alvanletfj  and 
the  present  Xiord  Chancellor ;  and  I  am  warranted  by  the 
expressions  of  his  Lordship  in  Garththore  v.  Chalie  (&), 


(a)  1  P.  Wm.  3S4.     2  r#«i.  709. 

(b)  10  Vet.  1. 

when 
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181t*       whiDlsayAfaBtibstcaseiinnshekfii.    Ilienjbintti 

#2^-d,tI    ^'^^  ^  i"^  Bprdmcke  in  i^  v.  UfA-omia  (0X  «ul 

«.,         again  m  Batr^U^^  BnMwdiJi^x  and  thpuigfa  the  aiAaa- 

^^"■■™     qiifiit  «utb0rkies  of  J^%Mf  ▼•  Jtfm  (a),  and  i}««vw.r. 

P(^e/  (^),  ham  decided  thal^  in  the  oaaa  ^  taataojr,  n^nt 

was  given  should  not  operate  as  performance  or  satisbction 

of  what  WM  due,  those  idfifiiaioiM^  gronnded  an  pansanlar 

cireumstanoes,  are  so  finr  from  impeacfaxng  Iht  nde^  that 

they  wpreasly  teoogoise  it.    The  asljr^  question  imm  is, 

Whether  a  distinction  can  be  made  an  tbepmsent  case,  the 

widonr.  laking  her  distribnli<ire  share  under  ool  an  abaafaske, 

but  a  jVMfif  iolestacy;  nHiene  the  purpose  of  the  testauv 

being  disapppfatted,  a  yirttia]  intcstaejr  ensues,   and  the 

sCaidilie  is  the  gnhie  of  distribution. 


The  prbciide  of  the  decisions  is  most  dearly  explained 
f  a  the  aUe  neview  of  them  by  the  Lord  Chaacdlor  in  the 
last  caae  on  the  sufagect  AdmittlBg  that  it  would  ari- 
ginsdly  haire  been  cktrenely  diflkniit  to  aoearer  the  atgu- 
ment  of  Serjeant  Hooper j  in  BUmdtf  ir.  I^dlsier^,  Loid 
^Moasaya,^^ **  Those  oaaas  are  distmct  airthorides,  that 
^  where  a  husband  eorenants  to  kavei  or  to  pay  aA'iiis 
^  dentil,  a  sam  of  money  to  a  person  who,  indepai«lenl  of 
^  thatengsgement,  by  the  relation  between  them,  and  tk 
,^  provision  of  the  hiw  attaahing  upon  it,  witt  tahe  a  pao- 
^  urisian,  the  covenant  is  to  be  oonstnied  with  referasoe  tp 
<«  that"  if)  .  Considcnng  the  contract  as  made  with  that 
jpe&i^ci^it  must  be  uriierpreted  aa  iptaided  ta  itg^iiatu 
what  the  widow  is  to  receive ;  and,  «omequeMtiy,  when  the 
event  of  intestacy  ansdes,  the  aingle  questien  is,  Baas  Ae 
not  obtain  that  for  which  she  contracted?  If  tho object  of 
.  tl^  tevenant  is,  that  Che  executors  of  Ae  husband  sbail  pay 
ta  the  widow  a  given  sum,  and  in  her  character  of  widow, 
cneated  by  the  same  marriage  oontrad^jBhe  in  lad 


(a)  1  Vet.  1.    3  M.  419.        {h)  1  Vu.  S19.        (c)  I  Bro.  C.  C  1S9. 
{d)  Pre.  in  Cha.  ed.  FtscA,  p.  84Q.  n.     1  CoXy  1S8. 
\e)  10  Ve$.  15. 

from 
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tm$m  4be«eciiti>r  or  «dmiiiBitrstor  tkat  fiion,  the  Cottrt  it       1S18. 
b<N|Bd  to4xmmi^T  that  m  a  paymeot  wcl«r  the  <^ym»at. 
ThflieareaotiMMof  A9^NrdiMryd«bt:  doriag  ibe  UEe  of 
the  fattpbttBd,  diere  i«  110  brench  of  tha  corenant,  no  debt : 
tift»  QQ^renaBl  is  lo  pay  after  Us  death;  and  the  inqairy  i»f 
M*  vhether  4fce  paynent  of  the  di$tribiitiiie  share  is  satis- 
fiMtiflDp  bu^  a  ^pestionperibotfy  distinet,  whether  it  is  p«r^ 
finiaiioe.    An  inqKMtaot  di«Cincti<Mi  exists  between  satis- 
fiMStwiaadpedormaoce*     Satisfaotiaa Adiposes  intantion;  Distinction 
kiaBOtnethiiig  different  from  xhe  wbjeqt  of  the  cpntiract,  ^^^^  ^^ 
aad  aahstituted  far  it ;  and  the  qaestion  always  arises^  Was  performance. 
di0  thing  done  inteoded  as  a  substitute  far  .the  thing  oove* 
nasitBd?  a  qnestioii  entirely  of  intenl:  hut  with  reference 
to  {Mfffcrmancet  Ae  question  i%  Hws  that  identical  act 
which  the  party  contracted  to  do  been  done?   What  sum 
wasthe  Widow  to  reoeive;  and  wbno)?  If  ahe  has  recehred 
the  a^M  sbipubted,  and  .at  the  tiaoe  atipnlated,  namely;  on 
the  death  of  her  husband,  from  his  assets»  the  contmct  is 
paifiMrmed.    That  is  the  priaetple  of  the  cases  of  BUmdg 
ir.  ll^idMore,  and  the  rest  of  that  dass. 

The  ca^es  of  Htynet  v.  MicOi  and  Devest  v.  Pontet^  it  is 
not  necessary  to  czamine  critically:  diey  range  under  a 
diflSerent  principle^  The  questioa  there  was,  What  was  to 
be  the-eftct,  not  of  intestacy,  bat  of  teslaqr.  The  pro- 
eeediag  in  the  tatmer  seeaas  somewhat  eKtrsordtnary.  — <^ 
Lard  Z^trrtee  first  ddli?ered  an  opinion  strongly  necog- 
niaing  Ihe  whole  jdoctriae  establidied  in  the  case  of 
iatsitaoy,  and  applying  it  to  the  case  of  testacy ; .  distinguish- 
ing'between  a  ooi^nant  and  a  debt,  aad  stating  the  question 
to  be  of  performance,  not  of  satisfia^tion.  We  have  oer- 
•lainly  not  a  rery  correct  aocount  of  what  passed  on  afature 
day ;  far  widboitt  answering  his  own  reasons,  he  is  Tepre- 
ssiited  as  placing  the  case  on  a  difiereht  ground,  assimi- 
lacing  the  claim  to  an  ordinary  ddrt,  and  considering  it  as  a 
question  of  satisfection.  ThAt  was  not  the  view  which  the 
fortner  authoriti^  required.      The  question  was.  Whether 

the 
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181S.  the  testator  bad  performed  his  contract  that  the  widow 
shoald  receive  at  his  death  SOOO;.  In  Deoese  y.  PtrnM^ 
hord  Kenyrm  proceeds  on  the  ground  of  satisfaction,  not  of 
peiformance.  On  that  case,  it  is  sufficient  tia  observe,  with' 
Lord  Eldon,  that  the  covenant  was  entire^  and' could  not 
be  satisfied  by  the  provision  in  the  will ;  because^  under  the 
covenant,  the  birth  of  issue  would  reduce  the  wife's  interest 
to  a  life  estate.  In  Garthshore  v.  Chalie^  the  whole  doc-' 
trine  was  investigated  to  its  origin,  and  the  prtndples  on 
which  it  rests  ascertained  -^  principles  such  as  I  have 
stated.  In  cases  of  this  description,  construing  the  cove-" 
nant  with  reference  to  the  nature  of  it,  and  to  that  which 
alone  gives  to  the  widow  any  title,  the  contract  ofmarriage, 
the  question  must  always  be.  Is  the  covenant  performed? 

'  Assuming  this  to  be  the  clear  doctrine  of  the  Court,  does 
any  distinction  exist  between  the  present  case  and  those  by  . 
which  that  doctrine  is  established  ?  Does  not  the  widow 
take  the  same  interest,  from  the  same  source?-^ her 
interest  under  the  statute,  as  in  those  cases,  precisely  the 
same  share,  and  in  her  character  of  widow,  arising  from  the 
marriage  contract  ?  So  far  the  cases  are  identical :  she 
takes,  not  through  the  testator's  intent,  but  through  the 
operation  of  law ;  for  though  the  testator  has  not  died 
intestate,  but  intended  distribution  by  the  discretion  of  his 
executors,  yet  that  course  being  now  impracticable^  the  rule 
of  distribution  is  the  same  as  in  case  of  intestacy.  '  She 
takes,  therefore,  not  by  virtue  of  the  testator's  inteiition : 
he  designed  and  contemplated  a  very  different  division  of 
,his  property.  It  is  quite  unnecessary  to  consider  whether 
the  executors  could  have  bargained  with  the  widow  for  the 
relinquishment  of:  her  claim  under  the  marriage  articles, 
before  they  assigned  to  her  any  khare,  or  could  have  taken 
into  their  consideration  the  amount  '  The  question  now 
has  no  reference  to  intention.  The  widow  takes  through 
the  medium,  not  of  the  will  alone,  but  principally  of  the 

13*  statute 
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statute  —  that  is  the  aoutce  and  meafure  of  her  right,        1818. 
reirulatixic  the  interest  of  herself  and  her  ehildren.  ^  "'  '    ' 

V. 

Considering^  therefore^  the  question  of  performance  of     Goummid. 
the  contract,  on  what  principlecan it  be  contebded that  the 
share  taken  under-  a  qtuisi  intestacy  is  not  a  performance, 
which  the  same  share  taken,  under  absolute  intestacy  indis- 
putably is  ?    In  this  case^  as. well  as  in  the  other,  the  widow 
XakeBj^enoJuref  herself  being  adn^nistratriz,  and  precisely 
the  same  suml     Every  rule  and  principle  established  in  the 
former  cases  applies  equally  when  the  widow,  in  that  cha- 
racter, receives  a  proportion  of  the  assets,  by  operation  of 
law,  exceeding  the  amount  which  she  was  entitled  to  receive 
under  >  her  marriage  contract.     To  determine  that  this  is 
not  a  performance  of  the  contract,  when  in  the  case  of 
absolute  intestacy  I  should  be  bound  to  determine  it  to  be 
performance,  would  be  to  proceed  on  those  nice  distinctions 
90  strongly  reprobated  by  Lord  Eldon  (a)  and  Lord  Hard- 
wkke  {b);  and  which,  to  adopt  the  expression  of  the  latter, 
''  would  never  stand  with '  the  reason  of  mankind."  —  In 
substance  the  widow  obtains  all  for  which  she  contracted ; 
and  I  am  therefore  bound  to  say  that  she  is  entitled  to  her 
distributive  share,  but  not  in  addition  to  her  provision 
under  the  marriage  contract. 

I  desire  to  be  understood  as  not  intending  to  impeach 
the  authority  o(  Heynes  v.  Micoj  and  Devese  v.  Pontet — I 
say  only,  that  those  cases  are  not  applicable  to  the  present. 
They  were  cases  of  testacy,  and  the  question  arose  on  the 
eftct  of  legiacies  given  by  the  will  to  the  widow,  which 
prima  Jade  importing  bounty,  admitted  a  presumption  of 
« intention  in  the  testator  to  augment  the  provision  in  the 
ssttlement,  and  not  to  satis^  or  perform  it.  No  such 
oonsiderati(»is  apply  to  intestacy,  (c) 

«  His 

(a)  10  Fet.  IS— IS.  (6)  5  Aii,  4SS. 

(c)  The  following  are  fome  of  the  principal  cases  on  the  question. 
Whether  a  benefit  accruing  under  the  intestacy  or  will  of  the  covenanter 
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<<  Hit  Honor  dttkdecbsc^  Thtn  di«  pUnOMl  firApcnty 
<<  of  ^^dAnn  Qokbmid  in  ipMCioK  i*  tMs^eaffne  ong^tid 
<<  be  distributed  as  if  he  had  died  intestate ;  and^the  De- 
"  fendant^  Martha  GMmidr  fay  beranf«rer  iMlmlttil^g^  that 
<<  sher  distrianttve  share  of  the  said  testatoi^s  penonal  estate 
<<  and  eflbets  is  kurger  than  the  sMi  of  SOOOH,  bjher  sud 
<<  marriage  artidsacoivenanted  to  be  paid  to  herbj  her  said 
^^  late  husband  in  the  ev^t  of  her  sorviviDg  him,  His  Honor 
«<  dolh  order  and  decree,  That  the  saiid  Defendant  do  take 
*<  her  •disCribotive  share  of  the  plsrsonal  estate  of  the  said 
<<  kte  Abraham  CrMsmids  but  the  smne  is  tobe  in  satisfi^* 
«<  tion  of  the  said  eovenant  contained  in  the  said  aardcles 
*'  made  on  the  marriage  6{  the  said  Defendant  with  the 
<*  said  late  Abraham  Goldsmid^  deceased."  —  Reg.  Lib.  A. 
I8I7.  FiA^HGJ. 


18  a  pcrfbnnandB  or  satialkciioii  of  a  covenant  for  lecuriof  a  nun  of 
moD^y .  at  his*  death  ?  **  In  Conm  v.  Farmer^  8  JBq.  Cm.  Mr.  34. ;  Bin^ , 
V.  Widmore,  1  P.  Wmt.  3S4.  1  Fern.  709.;  Lee  v.  lyjrmtda,  5  Jik, 
A19.  1  Vet.  1.;  Wilcockt  v.  WUcocki,  2  Vem.SSS,;  MemfY.  Heme^ 
S  Krm.  S$B. ;  .KicADMni  v.  Jforgmt,  1  Bro,  C.  C,  63.,  2  Bro.  C.  C  394.; 
Garihskore  ▼.  CAo/m,  10  Fej;  1.;  Bengough  t.  ir«tt^,  15  Ke#.  507.:^ 
such  a  benefit  was  held  to  ble  a  performance  or  satisfaction  of  the  caf«* 
nant ;  and  see  Leehmere  v.  Earl <^ CarUtle,  3  P.  fVms.  4ll.^  Co.  TVnp. 
Talb.  80. ,-  Sotoden  v.  Sowden^  1  Bro,  C.  C.  S62.,  1  Cor,'  165.;  BeUaUt  t. 
UihwaU,  1  Aik.  4S6.,  ed.  Sound.;  Weyland  y.  Weykmd^  2  J^i^.  63S.; 
HTi/fon  y.  P^o«,  2  Vet.  Jtm.  SS6^;  Spariee  y.  Cmtmtt  3  Tmi  500.  In 
Hoynes  y.  JIfico,  1  ^ro.  C.  C.  129. ;  JTirAmim  y.  Kwkman,  2  -ffrei.  C.  C. 
95.;  Jeacoek  y.  FaUtener,  i  Bro.  C.  C.  295. ;  Deoci^  ^.  Ponlci,  1  Cox,  188., 
^*.  m  da.  ed.  Fnu^,  240.  f|. ;  Broughion  y.  Errington,  7  Bro.  P;  C. 
12.;  Eatiwoodv.Vhke,  i P.  Wm. €15.  f  OmehY.SHraiton,  4  Veg. 991. : 
ittch  a  benefit  was  held  to  be  neither  performance  nor  satiiiactioa  of 
the  coyenant.  And  see  Barrett  y.  Beckfbrd,  1  Vet.  520. ;  Prime  y. 
StebHng,  2  Kf/.  409.;  Bicbardton  v,  EljfMutone,  2  f><.  Jim.  463.; 
1\vUden  y.  TVoinrffff,  9  Fm.  413. 
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NESBITT  V.  MEYER.  ^^as. 

T  ■  ^      \8,  14. 

• 

rilHE  bill  filed  on  the  30th  of  Jufy,  1814,  sUted  an  Bpeciik  per^ 

'^   agreraMDt  of  Februayjj/  pi^tceding,  for  granting  a  lease  ^^^^S^t^  ' 

by  the  Plaintiff  to  the  Defendant,  of  a  house  and  knd  at  agreement  to 

Nomood,  for  a  term  of  three  years  from  the  1st  of  Jl%  in  ^a  ^^^^. 

that  year,  with  an  option  to  the  Defimdant  to  hold  the  pre*  P^ed  before 

the  hesniie  of 
nuses  two  year»  longer.    The  Defendant  took  possession  the  cause,  the 

under  the  agreement,  but  refused  to  BCUfft  a  lease  or  exe-  ^^  ^Je?^ 
cute  a  counter-part.    The  bill  alleging  that  the  Defendant  chmi^  t% 
had  out  down  ornamental  titober  on  the  premises^  prayed,  a  ^^^^!^^j[ 
qpadfic  performance  of  the  agreement,  an  account  of  the  iiot  entitlii^ 
timber  cut,  and  au  injunction.  STS^S" 

the  coyenants 

The  Defendant  by  bis  answer,  admitting  that  he  objected  i^  the  lease, 

to  some  clauses  contained  in  the  draft  sent  to  his  aeent,  ^  ™^  dian 

^         nominal  da» 
oftred  to  accept  a  leasee  and  denied  cuttii^  down  timber,  mages. 

soDC^t  about  80  poles^  which  were  used  in  the  repahr  of 

the  fences. 

The  value  of  the  poles  cut  was  estimated  by  the  witnesses 
at  about  ^  .  , 

Mr.  BeU  md  Mr.  ShaOweU  for  the  Plaintiff. 

▲itbou^  the  term  is  expired  befimi  the  heaving  of  the 
Gtos^  we  are  entitled  to  a  specific  performance  of  the 
agreement,  in  order  that  upon  a  lease  executed  with  proper 
covenants  to  be  settled  by  the  Master,  we  may  at  law 
nsDOver  dunages  for  waste  committed  in  breach  of  them. 
It  is  dear  that  the  Defendant  was  bound  to  execute  a  lease 
with  proper  covenants :  it  is  equally  clear  that  those  covenants 
have  been  violated ;  and  the  qtiestioR  is,  Whether,  because 
the  cause  opuld  not,  in  the  regular  course  of  proceeding, 

be 
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1818.  be  brought  to  a  hearing  before  the  expiration  of  the  term,  the 
Court  will  deny  to  the  Plainti£P  a  relief,  without  which  he 
can  have  no  opportunity  of  obtaining  justice.  It  is  an 
established  practice  to  direct  the  Master  to  settle  leases,  for 
the  sole  purpose  of  enabling  the  parties  to  recover  damages 
at  law.  The  doctrine,  that  a  person  taking  possession  of 
an  estate  under  an  agreement  for  a  lease,  and  ^committing 
acts  of  waste,  cannot  be  made  the  object  of  a  decree^  pro- 
vided that  he  sufficiently  protracts  the  proceedings,  and 
postpones  the  hearing  till  the  term  is  expired,  would,  by  a 
singular  exception  to  the  equitable  principle,  that  time  is 
not  of  the  essence  of  a  contract,  authorize  the  perpetration 
of  enormous  mischief  with  impunity. 

Sir  Samuel  Bomillyj  and  Mr.  Heald^  for  the  Defendant. 

The  relief  prayed  is  without  precedent  How  can  the 
Court  direct  the  execution  of  a  lease  for  a  term  already 
expired  — *  a  lease  which  must  on  the  face  of  it  appear  to  be 
dated  after  the  expiration  of  the  term?  But  the  question 
is  no  longer  open  to  argument  In  a  recent  case^  the  late 
Master  of  the  Rolls  advanced  a  cause  instituted  for  the 
specific  performance  of  an  agreement  to  accept  a  leas^  in 
order  that  the  hearing  might  take  place  before  the  expir- 
ation of  the  term  (a) ;  and  in  the  case  of  fVkston  v.  Pintmj 
precisely  similar  to  the  present,  His  Honor  dismissed  the 
bill.  The  relief  if  obtained  would  be  nugatory.  The 
Plaintiff  has  not  shown  that  she  is  entitled  to  a  covenant  on 
which  she  could  recover  at  law.  ^  The  charge  in  the  bill  of 
felling  ornamental  timber  is  not  substantiated  by  the  answer 
or' evidence. 

The.  Master  of  the  Rolls.  , 

'  This  seems  not  a  case  for  the  interference  of  a  court  of 
equity ;  but  before  I  give  judgment  I  will  look  into  the 
evidence* 


(a)  Hoyk  ▼.  lAvetey^  1  Ifrr.asi. 
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Tie  Master  &f  the  Rolls. 

The  bill  was  filed,  before  the  term  expired,  for  a  spe- 
cific performance  of  the  agreement  to  accept  a  lease,  and 
if  the  case  rested  there,  the  Plaintiff  would  be  entitled  to 
a  reference  to  the  Master;  but,  without  &ult  on  cither 
side,  before  the  hearing,  the  term  is  expired,  and  the 
question  arises,  what  course  is  to  be  pursued  when  the 
hearing  has  been  thus  postponed  till  after  the  expiration  of 
the  term,  in  a  case  in  which  specific  performance  would 
otherwise  have  been  decreed?  This  question  is  said  to 
have  come  before  the  late  Master  of  the  Rolls  in  Weston 
V.  Pimm,  {a)  I  have  seen  the  pleadings  in  that  case,  and 
the  circumstances  are  so  exactly  similar  to  the  present 


1818. 


JM.S& 


{a)  In  that  case  the  bill  stated  a  memoranduTD  of  agreement  dated 
lOth  October^  1S09,  by  which  the  Plunttff  agreed  to  let»  and  the  De- 
feadant  to  take,  certain  farms  for  the  term  of  5,  7,  or  9  years  from 
MduteimoM  preceding,  determinable  at  the  end  of  the  first  or  secoiv) 
term,  on  12  months'  previous  notice  by  either  party,  the  tenant  to  keep 
and  leave  the  premises  and  buildings  of  every  description  in  good  re- 
pair, "  they  bemg  first  put  into  that  state;"  and  prayed  a  specific  pei^ 
fiirpiance.  «  The  answer  admitted  the  agreement,  posseasion  takes 
under  it,  and  tender  and  refusal  of  a  lease;  but  stated  that  at  the  date 
of  the  agreement,  the  buildings  and  fences  were  very  much  out  of  re- 
pair, that  the  Plaintifi*  had  unce  repaired  only  one  farm-house,  that 
repeated  applications  had  been  made  to  him  by  the  Defendant  or  hit 
agents,  (particularly  one  by  letter  of  16th  Jumuuy,  1813,)  apprizmg 
faim  of  the  state  of  the  premises,  and  requiring  him  to  put  them  into 
good  repair,  which  he  had  not  done;  and  submitted  that ''  the  Plainti^ 
*^  by  having  so  long  refused  or  neglected  to  perform  his  pan  of  the  said 
"  igreement,  by  not  first  pattii^  the  said&rms  and  premises  into  good 
"  and  sufficient  repair,  was  not  entitled  to  a  specific  performance  of 

*  the  said  agreement.'*  It  was  admitted,  that  on  the  17th  September^ 
1813,  the  PhontiiF  gave  to  the  Defendant  a  written  notice  to  quit  on 
9»Si  September f  1814,  being  the  end  of  the  term  of  five  years.  On  the 
question  of  veptdr  the  Defendant  adduced  evidence.  The  cause  was 
tigiied  at  the  Rolls  on  the  84th  o(  November,  1815,  by  Sir  Samuel  Eomiify 
and  Mr.  Home  for  the  PImntifi}  and  Mr.  Hart  and  Mr.  Kewland  for  the 
Defendant,  when'^Ifis  Honor  dbmissed  the  bill  without  costs.  Reg, 
IS.  Mm.  S4tfa  November,  1814.  The  case  b  briefly  report^  under 
the  name  of  Western  v.  Perrin,  3  Vet,  &  Beam,  197 ;  where  it  b  stated 
that  the  Master  of  the  Rolls  dismissed  the  bill,  "  on  the  ground  that 

*  the  term  to  be  granted  by  the  lea^e  was  determined  by  the  notice.** 

Vol.  L  Q  that 
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.1818.  that  I  cannot  distinguish  them.    It  seems  to  have  been 

^j,  '"■  ^  there  suggested  that  the  lease  ought  to  .be  antedated ;  the 

,  e.  terms  of  the  dismission  are  not  stated,  but  in  fact  the 

•^'*'**  Master  of  the  Rolls  dismissed  the  bill.     It  is  not  necessary^ 

Whether «pe-  however,  now  to  determine  the  general  question,  and  I 

formaoce  of  ^^^  ^  ^  understood  as  not  holding,  that  there  cannot  be 

Ui  agreemeDt  ^  ^ase  in  which  it  may  be  fitting  for  a  court  of  equity  to 

lease  will»in  decree  the  execution  of  a  lease,  after  the  expiration  of  the 

£L«ttf  aft^  term ;  a  case  of  important  rights  and  losses  arising  in  the 

the  expiration  Interval,  and  where  a  strong  necessity  is  presented  to  the 

of  the  term,  £^^^ 


qitarcM 


"U^thout  deciding  that  question,  I  think  that  this  is  not 
a  case  of  that  description.  On  examining  the  facts,  it  seems 
that  the  only  effect  of  a  decree  for  specific  performance 
would  be  to  encourage  litigation.  A  decree  is  asked  in 
order  that  an  action  may  be  brought  for  acts  committed  by 
the  lessee  while  in  possession ;  but  if  in  any  case  a  court  of 
equity  refuses  its  interference,  on  the  principle  of  pro- 
tecting a  party  from  his  own  imprudence,  and  the  ill  ad- 
vised prosecution  of  his  claims,  this  is  that  case.  Bythe 
evidence  of  the  person  who  cut  down  the  70  or  80  poles 
in  question,  it  appears  that  he  had  been  previously  em* 
ployed  by  the  Plaintiff  to  repair  the  premises ;  they  were 
represented  in  the  treaty  for  the  lease  to  be  in  complete 
repair^  and  this  witness  proves  that,  with  the  exception  of 
a  fence,  that  statement  was  correct:  the  fence  wanted 
repair,  but  instead  of  consulting,  the  Plaintiff  on  the  sub- 
ject,  the  Defendant  engaged  this  workman  to  cut  down 
poles,  amounting  in  value  to  about  3/.,  which  were  eror 
ployed  in  the  repair ;  an  act  certainly  incautious  and  incor- 
rect. As  a  tenant,  tho  Defendant  was  wrong  in  felling 
growing  trees,  and  undoubtedly  a  verdict  would  be 
obtained  by  the  Plaintiff  but  what  damages  would  a  jury 
give?  None  certainly  suflScient  to  compensate  the  ex- 
penses of  litigation.  —  Such  being  the  only  injury  alleged^ 
and  such  the  sole  object  for  which  the  Court  is  to  direct 

the 
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the  execution  of  the  lease^  in  mercy  to  the  Plainti£^  what- 
ever might  be  done  in  a  case  of  another  description,  I 
will  not  enable  her  to  bring  an  action.  The  bill  must  be 
dismissed,  but  without  costs;  in  strictness  the  rights  of  the 
Plaintiff  were  infringed. 


The  case  was  mentioned  again  on  the  subject  of  costs.        April  is,  i4^ 

TThe  Masteb  of  the.  Rolls. 

After  reading  all  the  pleadings  and  evidence,  I  have  not 
discovered  any  reason  to  change  my  former  opinion.    The 
pressure  of  business  in  Court  having  delayed  the  '  hearing 
till  the  lease  was  expired,  the  Plaintiff,  without  any  de&ult 
on  her  part,  is  prevented  from  obtaining  a  decision  on  the 
merits.      Without    determining  whether   a    case    might 
arise  in  which  the  Court,  for  the  purpose  of  investing  the 
party  with  a  Iq^al  right  to  satbfaction  for  the^  breach  of  ' 
covenants  which  the  lease  was  to  contain,  would  not  de^ 
cree  a  specific  performance  after  the  expiration  of  the  ^ 
term,  I  was  of  opinion  that  this  case  did  not  contain  suffi- 
cient for  that  purpose;  but  the  principal  subject  on  which 
expense  has  been  incurred  by  the  examination  of  witnesses^ 
is  the  act  of  the  Defendant  in  cutting  down  trees  to  repair 
fences,  without  a  lease,  or  permission,  from  his  landlord. 
It  is  evident  that  the  lease  wpuld  have  contained  no  clause 
to  authorise  that  act;  even  if  the  landloid  were  bound  to 
supply  timber  for  repairs,  still  it  is  'his  right  to  point  out 
what  shall  be  taken  for  that  purpose.    The  Defendant  is 
clearly  not  entitled  to  costs. 


Q2 
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Feb.27.  RAPHAEL  V.  BIRD  WOOD. 

March  S, 
10.  14. 


On  a  modon      A  .  SPECIAL  injunction  having  been  obtained  by  the 

I^ui^l^  PlaintiflS*,  after  the  answer  had  been  fikd,  restraining 

tion  staying      the  Defendants  from  proceeding  to  trial  in  certain  actions 

action  till  ful^  commenced  by  them  « till  the  ftirther  order  of  the  Court,"  (a) 

ther  order,  the  gmunst  the  Defendants'  motion  to  dissolve  the  injupctiony 
Master,  on  a     ^    ^,  .     .-     .  ,  -  ^      .  .  ,-«_ 

reference  for    the  Plaintiffs  showed  a  reference  for  Hnpertinenceb  — '  The 

impertinenc^  Master  having  reported  a  small  part  of  the  answer  imper* 
ed  the  answer  tinent,  the  Plaintiffs  excepted  to  the  report  In  this  slate  nf 
auuS  Mjt"^  Uie  cause  the  Defendants  moved  to  dissolve  the  iiginictioiH 

oniy«  and  the    gg,  far  at  least  as  it  restrained  the  trial  at  the  ensirio^ 
Piaintifik  hav-        . 
ing  excepted     aSBIzes^ 
to  the  report, 

S^**tSriJlt,      The  SoUcitof^General,  Mr.  Wetherel,  and  Mr.  iloie,  in 

after  the  ques-  support  of  the  motion. 

tion  of  impels 

tinence  was      .    This  ifijunctioD,  gr^ited  after  answer,  restraiaa  the  proH 

eo^  to  tl^^'  oeeding^  not  in  the  common  form  <^  till  anairer  or.fiithflr 

answer  for  in-  order,"  but  "  till  farther  order"  only,  and  is  therefiwe  not 

Lord  (Cancel'  Continued  of  course  till  the  answer  has  been  proved  peifect* 

^  ^T"?*    To  such  an  injunction  the  ordinary  rules  of  practice  are 

aniwer,  and     inapplicable.    The  Court,  in  the  exerdae  of  diat  discietioii 

^!r^^^    which  by  the  termt of  the  order  it  in  eflfeotreso-ved,  will 

,fiur  as  it  ex-     ao^  ranove  the  obstacle  to  our  prooteding  at  law,  and 

^edtoitay  permit  the  tdal  at  the  ensuing  assizes. 

The  Plaintifis,  treating  this  as  a  common  injunction^ 
insist  on  the  exception  to  the  Master's  report  as  an  insu- 
perable objection  to  the  motiOB.  —  The  rule  for  which  they 
contend  is  unreasonable.  On  the  reference  of  the  answer 
for  impertinence,  the  Master  reports  it  impertinent,  not  in 
the  greater  part,  as  the  PJaintiflb  contend,  but  to  the  extent 

(a)  Reported  a  Mer.  SS9. 

of 


CASES  IN  CHANCERY.  229 

f>f  some  few  folios  only:    they  except  to  his  report;  if       1818. 
dissadsfied  with  Your  Lordship's  decision,  what  is  to  pre-     ^^"'  '  / 
vent  thevr  resort  to  the  ultiniate  court  of  appeal  ?    A  final  v, 

judgment  being  at  length  pronounced,  they  claim  to  be  en-  Bibdwooh. 
titled  to  except  to  the  answer  for  insufficiency,  and  to 
pursue  the  same  ruinous  course  of  successive  appeals  upon 
interlocutory  proceedings ;  and  during  this  whole  period 
the  injunction,  as  they  contend,  remains  indissoluble.  By 
this  suspension  of  the  progress  of  the  suit  till  the  collateral 
issues,  first  of  impertinence,  and  then  of  insufficiency,  have 
been  decided,  an  injunction  becomes  a  most  destructive 
instrument  of  delay.  —  The  Court  can  never,  abandoning 
all  control  over  its  practice,  permit  abuses  so  destructive. 
According  to  decided  cases,  a  reference  for  impertinence  is 
no  olgection  to  a  motion  for  dissolving  an  injunction  (a) ;  and 
that  doctrine  is  highly  reasonable*  Tfie  Plain  tiffi  complain 
tha^  we  have  answered  too  much. — Nimium  non  nocet. 

TITe  have  offered  to  expunge  the  impertinent  matter,  and 
tendered  costs.  In  the  discussion  before  the  Master,  the 
Plaintiffs  have  admitted  that  their  proposed  exceptions  for 
insttffidency  apply  to  the  schedule  only :  the  body  of  the 
answer  they  acknowledge  to  be  unexcqitionable. 

It  is  not  competent  to  them  to  insbt  on  the  ^tricf  practice 
in  support  of  an  order  obtained  by  the  indulgence  of  the 
Court  To  their  motion  for  an  injunction,  the  fact  that  the 
answer  was  filed  affi>rded  an  objection  as  strong,  as  the  ex- 
ceptions to  th»  report  a£fbrd  to  the  present. 

The  Lord  Chakceixob. 

Against  the  motion  for  dissolving  the'injunction  on  filing 
the  answer,  the  Pkdntiff  may  object,  either  a  reference 
for  impertinence^  or  exceptions  for  insufliciency,  bat 
he  cannot  object  both  at  the  same  time.  A  reference  for 
impertinence  can  never  be.  contemporaneous  with  excep- 

(«}  MMner  v.  GoUStig,  8  Dkk.  678. 

Q  3  tioQS 


BflLOWOOD. 
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tlonsfor  insufficiency;  for  before  the  Court  can  examine 
the  sufficiency  of  the  answer,  it  must  decide  the  question 
V,  of  impertinence,  (a)     On  exceptions  for  insufficiency,  the 

Master's  report  that  the  answer  is  sufficient,  terminates  the 
injunction,  although  the  Court  should  afterwards  be  of 
opinion  that  the  answer  is  insufficient  Is  there  any  case 
in  which  it  has  been  determine  that  on  a  reference  for  im- 
pertinence^ the  report  is,  or  is  not,  decisive?  I  recollect 
no  determination,,  and  in  the  absence  of  authority,  I  should 
think  that  the  Master's  judgment,  that  the  answer  is ,  not 
impertinent,  must  be  conclusive  with  respect  to  the  injuntf^ 
tion,  unless  the  Plaintiff,  content  with  that  judgment  on  the 
question  of  impertinence,  insists  that  he  is  entitled  to  take 
exceptions  for  insufficiency. 

Sir  Samuel  RomiUy,  Mr.  Bellj  and  Mr.  Pepys^  against  the 
motion. 

It  might  be  sufficient  for  us  to  rely  on  the  established 
practice.  But  in  no  case  was  there  less  pretence  for  the 
charge  of  studied  delay  on  the  part  of  the  Plaintiffi.  On 
the  7th  of  May  the  Defendants  filed  a  demurrer,  which, 
we  are  entitled  to  say,  was  frivolous  —  for  it  was  joverruled. 
That  event  was  not  unexpected  to  the  Defendants,  and  on 
the  same  day  their  answer  was  filed.  The  Master .  re- 
ported the  answer  impertinent  in  certain  particulars; 
we  think  it  impertinent  in  others,  and  claim  the  judgment 
of  the  Court  on  that  point.  We  think  it  also  insufficient. 
But  the  Defendants  assume  a  merit  for  the  impertinence 
of  the  answer;  they  say  that  they  have  given  more  than 
we  required.  We  ask  the  necessaries  of  life,  and  they 
give  us  the  superfluities. 

(a)  **  There  mnst  be  a  Judgment  on  the  reference  for  impcrttncDce, 
before  there  can  be  a  judgment  upon  the  reference  for  insufficiency : 
the  Court  not  knowing  what  the  answer  is,  until  the  question  of  im- 
pertinence has  been  disposed  of."  Goodinge  v.  Woodkams,  14  Vet,  536. 
Lacy  V.  Hornby,  S  Vet.  &  £eam,993.  The  ref^nce  for  imperttneoee 
is  waved  by  a  subsequent  reference  for  insufficiency.  Pfi/Kra^v.— 
6  Vet.  456. 

In 
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In  order  to  exclude  the  suggestion  of  delay,  we  are       181  ft 
viUing  to  file  exceptions  for  iosofficiency  immediately.  Ij"^  -  '^ ' 

ank  LoBD  Chancellob.  Biedwoo». 

On  both  sides  it  seems  to  be  taken  for  granted,  that  a 
Plaintiff  who  has  obtained  an,  injunction,  may,  on  the 
filing  of  the  answer,  first  have  a  reference  for  impertinence ; 
and  if  the  Master  reports  the  answer  impertinent,  though  ini 
six  lines,  may  then,  having  the  report  in  his  favor,  refuse  to 
expunge  those  six  lines,  may  except  to  the  report  for  not 
stating  that  much  more  is  impertinent,  may  next  except  to 
the  answer  for  insu£Sciency ;  and  may,  during  all  these  pro- 
ceedings, delay  the  trial  of  the  action  at  law.  On  what  autho- 
riCjr  i»  that  stated  ?  Certainly  the  practice  that  a  reference  for 
inipertinence  ^tays  the  motion  to  dissolve  the  injunction  is 
modem,  (a)  I  think  it  right  (ft) ;  but  the  difiiculty  has 
always  been,  a  difficulty  on  which  I  know  no  decision,  what 
is  to  be  done  in  such  a  case  as  the  present  ?  The  Plaintiff 
is  required  to  procure  the  Master's  report  in  four  days; 
but  a  report  that  the  answer  is  sufficient  destroys  the  in- 
jancUon.  (c)  Is  that  the  effect  here  ?  The  Plaintiff  can  ex- 
punge the  impertinence ;  the  Defendant  cannot.  I  recollect 
not  a  single  determination  on  a  case  circumstanced  like 
this. 


(a)  See  MUner  v.  Goldmg,  2  Dick.  619.  Goodinge  v.  Woodhamt,  1 4  Fes. 
534. 

(6)  Hurst  ▼.  Thonuu,  9  Anstr.  591.  Fitker  v.  Bailey^  12  Ve$,  18. 
Laey  y.  Hornby,  2  Veg.  8c  Beam.  291;  and  a  motion  to  refer  the 
antwer  for  knpertinence  has  been  allowed  as  cause  against  dissolving  aa 
injanction,  upon  the  terms  of  procuring  the  report  in  a  week.  Good- 
ia^ey.  Woodhamt,  14  Ves.  534. 

(c)  The  meaning  of  the  Plaintiff's  "  undertaking  to  procure  the  Mas- 
ter's report  in  four  dayi>  must  be  considered  to  be  that  he  will  procure 
the  Ifaster's  report  of  the  insufficiency  of  the  Defendants  answer  within 
that  time,  otherwise  it  would  merely  furnish  the  Plaintiff  with  farther 
means  of  delay,  and  there  would  be  excepdons  to  the  Master's  report, 
iip9n  ereiy  reference  of  an  answer  to  an  injunction  bill."  {Botham  t* 
CkiHc,  2  Cog  429.) 

Q  4  If 
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181  d;        '  If  the  Master's  opinion  that  the  aaswa*  19  snffident  it  a 
competent  document  for  the  Court  to  act  on  at  all  haa«id% 
should  not  the  report  as  to  impertinence  be  effectual  at 
least  to  compel  the  Plaintiff  to  tdce  his  exceptions  for  in- 
sufficiency immediately?    The  question  is.  Whether  the 
Master's  report  of  insufficiency,  is  every  thing,  and  of  im- 
pertinence nothing?      Doubts    have    existed,    tfaerefi:>r^ 
whether  the  Plaintiff  should  dot,  on  the  one  hand,  have  an 
opportunity  to  except  for  insufficiency,  and,  on  the  other, 
if  the  Master  reports  the  answer  not  impertinent,  be  re- 
in injunction    9^^^  ^^  ^^^  ^^*  exceptions  immediately.     My  present 
cases  the         opinion  is,  that  the  Master's  judgment  on  the  question 
port  on  the      ^^  impertinence  must,  at  least  without  reference  to  the  in- 
gestion of      quiry  whether  there  is  farther  impertinence,  be  taken,  in 
impertinence     ...  ,  ,  .  ,  .  .     .    , 

must,  at  least   injunction   cases,  to  have  the  same  weight  as  bis  judg- 

withoutre-      ment  with  regard  to   sufficiency    or  insufficiency;    and 

inquiry  as  with  regard   to   sufficiency  his  report  terminates  the 

il  ferthiL^^*^'^  injunction,  although   the    Court   afterwards  differs   from 

impertinence,  him  (a),   his  report  on    impertinence,  without  reference 

w^ehtasli^  to   the  question   whether   there  is   farther    impertinence^ 

report  on  the  must  impose  on  the  Plaintiff  an  obligation  to  except  for 

^sufficiency,    insufficiency  immediately.     I  have  a  recollection  that  on 

consideration  of  the  question,  whether  the  party  can  refer 

for   impertinence  and   insufficiency  at  the  same  time,  a 

difficulty  of  this  sort  arose,  but  I  recollect  not  in  what  way 

the  Court  disposed  of  it.  —  Certainly  Lord  Kenyon^s  opi- 

(fl)  Bothavi  V.  Clark,  2  Car,  429.  VIpan  v.  McfUock,  2  Mer.  419, 
SeoU  V.  MackifUoth,  1  Ves.  &  Beam,^S05.  The  diisoiutton  of  the  in- 
junction being  the  consequence  bf  the  Master's  report,  witliout  moiion, 
ffutchinton  v.  Markham,  2  Madd,  355.  But  where  the  answer  has 
been  referred  for  impertinence  on  the  day  for  showing  cause  against 
dissolving  the  injunction,  and  the  impertinence  has  been  expunged,  and 
exceptions  to  the  Master's  report  disallowing  exceptions  to  the  answer 
over^ruled,  the  injubction  may  be  dissolved  on  motion,  in  the  first  in* 
stance,  without  an  order  niii  {Lacy  v.  Hornby,  2  K«s.  &  Beam.  S91.), 
but. is  not,  as  it  seems,  dissolved  ipso  f ado  by  the  Master's  report  of  the 
sufficiency  of  the  answer ;  the  reference  for  impertinence  *'  pnftli^g  an 
^  end  to  all  application  to  dissolve  the  injunction."  (s  Fti,  &  Bemtu 
293.) 

nion 
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nioD  W8%  that  a  Plaintiff  U  not  entitled  to  complain  of  having  1818. 
too  mach;  but  it  is  obvious  that  an  answer  may  be  iflft- 
pertinent  in  nine»tentbs|  and  insu£Bcient  in  the  remaining 
tenth.  Another  difficulty  occurs  from  the  coarse  of  the 
Coort  in  directing  the  references  to  difSerent  Masters^  of 
vrhom  one  may  report  impertinent  the  very  passage,  from 
the  want  of  which  another  reports  the  answer  insufficient. 
That  most  be  remedied. 

The  Plaintiffii  having  specified  the  points  to  which  they 
intend  to  except  for  insufficiency,  perhaps  the  best  course 
will  be  for  you  to  submit  by  consent  to  the  opinion  of  the 
Court,  whether  the  answer  is  sufficient  in  those  points. 


The  Lord  Chancellor. 

References  of  answers  for  impertinence,  more  numerous  ilforcA  lo. 
within  the  last  two  years  than  in  all  my  former  experience^ 
have  become  a  subject  of  complaint  in  the  Master's  office, 
and  a  scandalous  abuse  of  the  rules  of  practice.  On  tlie 
fiUitg  of  the  answer,  the  Plaintiff  refers  it  for  impertinence; 
in  regular  course  the  repcNrtmust  be  obtained  within  a  cer* 
tain  number  of  days,  hot  practisers  are  so  absurd  as  not  to 
insist  on  that  rule;  if  the  Master  reports  the  answer  not 
impertinent,  the  Plaintiff  excepts  to  the  report,  and  the 
Court  having  disposed  of  that  question,  there  follows  a  re- 
fiBrence  for  insufficiency ;  the  party  taking  care  not  to  ob- 
tam  a  reference  to  the  same  Master  who  reported  on  the 
impertinence,  and  who  would  at  once  understand  the  matter, 
,but  indisstrionsly  selecting  fcr  the  motion  a  day  when  the 
reference  will  be  made  to  another  Master.  T3ie  Bar  will 
learn  with  satisfaction  that  I  have  this  morning  made  an 
Older  of  Court  for  the  correction  of  that  abuse,  (a)  It  is  at 
present  impossible  for  me  to  sayi  whether  this  case  affords 

'  (a)  See  the  order  «i<f,  p.  138. 

an 
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1818. 


aninstanoeoftlieaortofpncticetowhichlallade.  With- 
out at  all  prqndgiog  that  quesdoii,  I  Wish  it  to  be  under- 
stoody  that  it  is  a  practice  which  I  am  detemiiiied  to  sop- 
press.  I  shall  follow  the  eKample  of  Lord  Hardmcke^  and 
myself  examine  the  IhU  and  i 


Mardi  14.  On  this  day  the  Lord  Chancdlor  dissolved  the  injunc- 

tion so  far  as  it  restrained  trial. 


Rolls. 
March  6. 


Ateitator 
hsving,  by  hii 
inrill,  dented 
his  freehold 
and  cop;^hold 
eitatei  in 
trust  for  his 
ion  in  Btiict 
settlement, 
with  remain- 
der to  hii  a»> 
phew;  and 
naving  given, 
by  his  mit 


GREENE  V.  WIGLESWORTH. 


npHOMAS  GREENE,  by  his  will,  dated  the  3d  of  5^ 
"^     lember   17^6,   devised    his   freehold    estates  within 


his  freehold  estates 
Cockerham  and  Skerion^  in  the  county  of  Lancaster,  and  his 
copyhold  estates  within  the  manor  of  Slyne  with  Hest 
(stibject  to  a  term-K>f  60  years,  for  securing  an  annuity  of 
1000/.  to  his  widow  during  her  life),  to  Henry  Wiglesn/sOrth, 
Robert  Bradley^  axid. George  Tennant,  and  their  heirs,  upon 
trust,  to  convey  to  the  use  of  his  son  Thomas  for  life,  on 
attaining  21,  without  impeachment  of  waste;  remainder  to 
codicil,  a  spe-  the  same  trustees  to  preserve  contingent  remainders ;  re- 
sale orer  a  mainder  to  the  issue  of  Thomas  in  strict  setdement;  re- 
part  of  his  mainder  to  the  testator's  second  and  other  sons  successively, 
estates,  to  be  '^ 

exercised  at  and  the  heirs  male  of  their  bodies;  remainder  to  the 
^e  request  of 

his  son,  in  «  .  . 

favor  of  his  nephew ;  and,  by  his  second  codicil,  a  genend  power  of  sale  over  **  all  or 
any  part  of  his  estates,*'  to  be  exercised  at  the  discretion  of  his  trustees;  the  conveyance 
by  the  trustees  must  contain  both  the  particuUr  and  the  general  power  of  nde. 


daughters 
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daughters  of  the  testator,  as  tenants  in  common  in  tail ;  1818. 
remainder  to  his  sister  Margaret  Bradley  for  life*^  without  Gusnx 
impeachment  of  waste ;  remainder  to  his  nephew  Robert  «• 

Greene  Bradley  for  life,  without  impeachment  of  waste; 
with  like  remainders  to  trustees,  and  to  hik  issu)B,  as  in  the 
previous  limitation  to  the  testator^s  son,  with  remainders 
over. 

By  a  codicil  dated  the  23d  of  August  1799,  the  testator, 
after  reciting  the  devise  in  his  will  for  the  term  of  60  years, 
and  that  the  lands  at  Cocherham  and  Skerton  were  an  ample 
security  for  the  annuity  to  his  wife,  revoked  the  devise  as  to 
the  copyhold  estates  within  Slyne  and  Hest,  and  substituted 
some  estates  purchased  since  the  date  of  the  will;  and,  after' 
devising  all  his  freehold  estates  at  Cockerham,  and  all  his 
copyhold  estates  within  the  manor  of  Slyne  with  Hesty  to  Hm 
Wigle^toorthy  R.  Bradley^  and  G.  Tennant^  and  their  heirs, 
upon  the  trusts  in  the  will  mentioned,  proceeded  as  fol- 
lows :  —  "  Whereas  my  son  Thomas^  having  had  the  mis* 
^  fortune  to  be  born  in  London^  may  perhaps  prefer  some 
*<  other  part  of  the  kingdom  to  Lancashire^  which  I  do  not 
^  wish ;  and  it  may  so  happen  that  it  may  be  convenient 
<<to  my  nephew  Robert  Greene  Bradley  to  purchase  my 
^  estate  at  Slynei  and  being  desirous  that  the  same  may  be 
**  held  and  enjoyed  by  one  of  my  worthy  father's  descend- 
<^  ants,  I  therefore  order  and  direct  that  a  proper  clause 
^  should  be  inserted  in  the  conveyance  in  tail  directed  by 
^<  my  will,  to  enable  the  trustees  therein  to  be  named,  and 
<<  for  a  valuable  consideration,  at  the  request  of  my  said 
<*  son,  to  grant,  surrender,  or  convey,  all  or  any  part  ^of 
"  my  estate  at  Slyne^  unto  the  said  R.  G.  Bradley  and  his 
"  heirs,  freed  and  discharged  from  the  said  entails,  on  his 
*'  the  said  jR.  G.  Bradle^%  agreeing  to  assume  the  name  of 
"  Greene  instead  of  Bradley ;"  and  the  testator  directed  the 
money  arising  from  such  sale  to  be  laid  out  in  the  purchase 
of  other  estates. 

On 
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.1818.  On  the  22d  of  April  1809,  the^  testator  publiahed  « 

^>aw^M  ^     second  codicil,  which,  after  some  alterations  in  his  will  and 
«.  codioil,  and  a  confirmation  and  republication  of  them  so 

WiftutwDRTB.  altered,  contained  these  words :  —  "I  do  hereby  further 
«  declare  and  direct,  that  the  settlement  by  my  said  will, 
<*  directed  to  be  made  as  therein  mentioned,  shall  contain 
<<  the  usual  and  common  powers  to  the  trustees,  with  the 
*<  consent  of  the  tenants  for  life  in  possession,  and  of  the 
<^  guardians  of  tenants  in  tail  in  possession,  during  the 
<<  minority  of  such  tenants  in  tail,  to  sell  and  exchange  all 
'^  or  any  part  of  the  lands  and  hereditaments  devised  by 
*'  my  said  will,  and  directed  to  be  purchased  and  settled  as 
<<  therein  mentioned,  and  for  laying  out  the  money  arising 
<<  by  such  sales,  or  for  equality  of  exchange,  in  the  purchase 
**  of  freehold,  copyhold,  or  customary  lands  or  heredita- 
<*  ments,  to  be  settled  to,  upon^  and  under,  the  subsisting  ' 
**  uses,  trusts,  and  .powers  of  my  said  will; 'and  also 
*<  clauses  for  giving  receipts,  and  for  appointing  new  trus- 
'*  tees,  and  clauses  of  indemnity,  and  all  such  other  usual 
^'  and  reasonable  clauses  and  provisions,  as  by  counsel  in 
<^  the  law  shall  be  advised  and  approved ;  and  I  hereby 
*'  ratify  and  confirm  my  said  will  and  codicil  so  altered  as 
«  aforesaid/* 

The  testator  died  on  the  6th  of  December^  1810,  leaving 
JTufmas  Greene  his  only  child  and  heir  at  law,  his  sister 
Margaret  Bradley^  and  her  son  Robert  Greene  BrcLdlof. 
The  bill  filed  on  the  29th  oi  April  1815,  by  Thomas  Greene 
the  testator's  son,  against  the  trustees,  Martha  Greene  the 
widow  of  the  testator,  and  his  sister^  and  her  son,  stating 
the  will  and  codicils,  and  that  the  Plaintiff  attained  the 
age  of  21  years  on  the  19th  cSJamuary  1815;  and  alleging 
.that  the  trustees  refused  to  make  a  proper  settlement  and 
conveyance  of  the  devised  premises,  by  reason  of  doubts 
which  had  arisen  on  the  construction  of  the  will  and 
codicils,-  and  on  the  extent  of  the  power  of  sale  or  exahonge 
relative  to  the  copyhold  estate  at  Shfne  to  be  inserted  therein ; 

prayed. 
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prayed  a  declaration  that  tl^ere  should  be  inserted  in  the         1818. 
settlement  a  power  of  selling  and  exchanging  all  the  estates      ^  — y*— "^ 
devised,  and  all  others  rince  purchased  upon  the  same  trust,         »^^*i , 
including  the  estate  at  Stynej  that  the  trustees  might  make  Wiqliswobth, 
^uch  settlement  acQordingly;  and  that  the  Plaintiff  might 
be  let  into  possession  of  the  estates  as  the  first  tenant  for 
life. 

On  the  hearing,  the  COTrt  directed  a  reference  to  the 
Master  to  approve  a  settlement. 

The  Master  reported  that  it  vpM  the  intention  of  the 

testator,  that  there  should  be  inserted  in  the  settlement 

the  usual  ppwers  to  the  trustees,  with  die  consent,  of  the 

tenants  for  life  in  possession,    and  of  the  guardians  of 

tenants  in  tail  in  possession,  (during  the  minority  of  such 

tenants  in  txdl,)  to  sell  and  exchange  all  or  any  part  of  the 

landa  and  hereditaments  devised  by  the  will  and  the  first 

codicil,  to  the  Defendants  the  trustees,  and  the  lands  and 

hereditaments  directed  to  be  purchased  and  settled  there- 

with,  with  the  exception  of  the  testator's  estate  at  Sbn^, 

to  which  the  Master  was  of  opinion  that  the  general  powers 

of  sale  and  exchange  should  not  extend ;  but  that  a  special    ^ 

power  ought  to  be  inserted  in  the  settlement  enabling  the 

trustees,  at  the  request  of  the  Piaintifi^  and  for  a  valuable 

conaderation,  to  sell  and  convey  the  estate  at  Sfyne  to  the 

Defendant,  R.6.Bradle!f  and  his  heirs,  on  the  condition 

in  the  first  codicil  mentioned.^ 

To  this  report  the  Plaintiff  excepted,  insisting  that  the 
Master  ought  to  have  reported  that  the  estate  at  Shne  was 
subject  to  the  general  power  of  sale. 

Sr  AriJiur  PigoU  and  Mr.  Pqys  for  the  exception* 
The  limited  power  of  sale  in  the  first  codicil,  seams  an 
extraordinary  arrangement  for  acoomplisliing    the  wish 
which  the  testator  avows,  that  the  property  «t  %»»  should 

be 
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1318.        be  enjoyed  by  one  of  his  fiitber's  descendants;  a  purpose 
*^-7'      '      better  secured  by  the  strict  limitations  of  the  will,  than  by 
.    «.  a  clause  enabling  the  nephew  to  acquire  an  absohite  estate. 

WxaLEswoBTH.  If  uudcrstood  to  confer  on  the  nephew  a  right  of  preemption, 
that  provision  probably  presents  the  first  instance  of  such 
a  right,  without  an  ascertained  price.  But  whatever  ml^t 
be  its  design  or  effect,  it  is  abrogated  by  the  second  codicil. 
The  renewed  confirmation  of  the  will  and  first  codicil  with 
which  that  instrument  concludes,  can  refer  only  to  the 
power  of  sale  introduced  since  the  first  confirmation.  The 
power  of- sale  given  by  the  second  codicil  must  indisputably 
be  either  a  revocation  of  th«  former  limited  power,  or  sup- 
plemental to  it.  The  opinion  of  the  Master  is  consistent  with 
neither  supposition.  He  considers  the  estate  at  Slyne  with- 
drawn by  the  first  power  from  the  operation  of  the  second. 
What  authority  has  the  Court  to  restrain  the  meaning  tA 
the  terms,  <<allor  any  part?'  To  construe  them  as  ex- 
duding  some  part?  The  attempt  to  qualify  an  unam* 
biguous  clause  by  reference  to  a  codicil  ten  years  earlier, 
is  preposterous.    Supposing  them  inconsistent,  the  last  must 


The  true  construction  is,  that  the  general  power  super* 
sedes  the  limited.  Considerable  difficulties  may  occur  if 
both  powers  are  inserted  in  the  settlement  Must  the  estate 
atiSi^iiebeofieredtojBrac22^beforeit  can  be  sold  to  others? 
By  what  means  is  the  price  to  be  ascertained?  ISBradky 
refuses  to  purchase  at  the  price  proposed,  may  it  afterwards 
be  sold  for  less  ?  His  rights  under  die  particular,  will 
render  nugatory  the  general,  power.  No  man.will  purchase 
subject  to  be  embarrassed  by  his  claims. 

Mr.  BeU  and  Mr.  Roupell  for  R.  G.  Bradley. 

The  testator  intended  that  both  powers  of  sale  should 
subsist  the  first  to  give  to  BradUy  a  right  of  preemption, 
the  last  to  .enable,  the  trustees  to  sell,  in  the  event  of  his 
refusal  to  become^  the  ^purcfaisser;  -  On  Uiis  construction 

8  these 
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these  clauses  are  cfvidently  consistent,  and  wherever  the       181 S. 

difierent  parts  of  a  will  can  be  reconciled,  eflfect  must  be 

^ven  to  the  whole. ,  The  difficulties  suggested  are  imaginary. 

A  valuation  of  the  estate  may  be  mad^  and  a  price  &%edf  Wmlmwoitii. 

at  which  if  Bradley  refuses  to  purchase,  it  may  be  sold 

to  others. 

Mr.  Bomilhf  for  the  trustees. 

It  was  the  wish  of  the  testator  that  some  of  the  desoead* 
ants  of  his  father  should  reside  on  the  estate  ztSlynei  his 
patrimonial  estate,  which  had  continued  in  the  family  up- 
wards of  two  centuries;  confiding  in  the  local  attachment 
of  his  nephew,  lie  authorises  the  trustees  (with  the  consent 
of  his  son)  to  convey  the  estate  to  him ;  but  as  a  pledge  <£ 
the  existence  of  that  local  attachment,  he  requires  payment 
of  a  valuable  consideration,  and  the  assumption  of  the 
fiuoily  name.  The  peculiar  form  of  the  special  power  is 
calculated  to  execute  this  peculiar  intention;  a  direction 
for  inserting  usual  and  common  powers  of  sale,  is  not  asuf- 
ficient  evidence  of  an  intention  to  revoke  so  special  a  pro* 
vision.  —  A  mere  right  of  preemption,  which  would  cease 
with  the  life  of  Bradlejff  is  not  an  adequate  security;  on 
bis  death  the  estate  would,  on  that  construction,  become 
subject  to  the  general  power  of  sale. 

The  principle  is,  that  a  clause  declaratory  of  a  partionlar 
intent,  witii  reference  to  a  particular  subject,  8ha|l  not  be 
controlled  by  Subsequent  general  words  which,  ifapplied  to 
that  particular  subject,  are  inconsistent  with  the  declared 
intesiL  Adams  v.  Clarke,  (a)  Nevil  v.  BroughUm*  (b) 
Pcpkam  V.  Bamfield  (c),  and  other  cases  of  that  class. 

The  insertion  of  the  word  freehold  in  the  second  codicil, 
(all  or  any  part  of  the  freehold  lands,  &c.}  would  remove 
the  whole  difficulty,  the  first  power  applying  only  to  copy- 
hold. 

(«)  9  Mod,  154,    S  Eq.  Co.  Ab.  651.  561.  {b)  I  Rep.  m  Ck  77. 

.    {fi)  1>.  Wm.  54.    Sdk,  256. 

The 
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1818.  The  Master  ofjhe  Rous. 

Whatever  difficulties  may  attend  the  sale  of  the  estate, 
the  only  question  for  the  consideration  of  the  Court  is, 
'  what  directions  the  testator  has  left  ?  If  the  will  and  the 
two  codicils  can  be  reconciled,  effect  most  be  given  to  them. 
The  fair  inference  from  these  instruments  seems  to  be,  that 
at  one  period,  the  testator  intended  to  prescribe  a  special 
power  of  sale  respecting  the  estate  at  Slyne^  and  that  at  a 
period  ten  years  subsequent,  his  intention  was  to  confer  a 
general  power  of  sale  over  all  his  estates,  without  exception. 
The  question  is,  whether  the  last  is  to  be  the  sole  direction 
on  llie  subject,  or  whether  the  two  powers  are  so  consistent 
that  both  may  be  inserted  in  the  settlement?  In  a  case  so 
singular^  I  am  not  surprised  by  the  difficulties  which  have 
occurred. 

The  testator  has  pursued  a  peculiar  object,  in  a  way  that 
seems  not  well  calculated  for  the  attainment  of  it.  Having 
tf  predilection  for  the  copyhold  estate,  by  his  will  he  settled 
it,  in  aommon  with  freehold  estates,  in  the  strictest  manner 
on  his  son,  and  his  son's  children,  with  remainder  to  his 
nephew;  effectually  securing  the  transmission  of  the  estate 
through  the  line  of  posterity  to  whom  he  thought  it  desir- 
able that  it  should  descend.  Under  the  will  the  son  pos* 
sessed  no  power  to  alien  the  estate,  unless  with  the  concur- 
rence  of  a  son  who  attained  21  in  his  life:  it  was  natural 
to  suppose^  therefore,  that  if  the  testator  wished  to  preserve 
this  property  in  the  family,  he  would  leave  the  will  no* 
touched;  far  from  this,  however^  by  his  first  codicil  he 
gives  a  power  of  sale,  at  the  instance  of  that  very  son  whom 
he  supposes  to  want,  in  favor  of  the  nephew  whom  he  si^>» 
poses  to  possess,  the  sentiment  of  regard  for  the  pro- 
perty that  existed  in  himself,  under  which  the  nephew 
,  might  instantly  acquire  an  absolute  estate  in«fee;  an  ar- 
rangement exposing  the  estate  to  a  hazard  of  passing, into 
another  family,  and  relying  wholly  on  the  local  attachment 
of  the  nephew.  Instead,  however^  of  indulging  in  specu- 
6  latioB 
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ktion  and  critidsm  on  the  intention  of  the  lestatory  thd        1818. 
Court  must  observe  his  expressions.      By  the  first  codidl       q^!^^ 
he  had  separated  the  copyhold  estate^   declaring,  that  it  v. 

should  not  be  included  in  the  term  for  securing  the  annoi^s  WiauswoaM 
but  that  his  nephew  should  have  a  right  to  purchase  it. 
Whatever  difficulties  might  arise  in  executing  such  a  power 
of  sale,  it  is  enough  to  say  that  the  testator  has  given  it; 
and  had  he  made  no  other  codicil,  no  obstacle  of  that  sort 
would  have  prevented  the  Court  from  insertmg  in  the  seir 
tlement  a  power  so  qualified.  The  omission  to  name  a 
price,  and  regulate  the  right  of  pre»emption,  may  create 
embarrassment,  but  that  must  be  encountered ;  a  stale  e& 
fected  under  the  power  can  be  effected  only  in  conformity 
to  its  provisions.  Upon  a  reasonable  constructicm  thisq)e« 
cial  power,  whatever  it  is,  must,  su|^>08ing  the  first  oodidl 
unrevoked,  be  inserted  in  the  settlement. 

In  the  second  codicil  it  appears  that  the  testator  had  not 
forgotten  the  first ;  it  jnust  have  lain  before  him,  for  he 
erases  the  names  of  two  ^persons  whom  he  appointed  trus- 
tees,  and  expressly  ratifies  and  confirms  it.  If  he  no  longer 
intended  a  limited  power  over  the  Sfyne  estate,  why  did  he  , 
not  then  annul  that  clause  ?  The  confirmation  of  the  codi* 
cii  unaltered  in  that  respect  rsdses  a  strong  inference  that 
he  designed  not  to  abrogate  the  limited  power  of  sale.  He 
then  adds  a  general  power,  extending  over  the  whole  pro- 
perty. I  feel  itexceedingly  difficult  to  insert  the  term  firee» 
hold,  or  exclude  one  part  when  the  testator  uses  the  words 
'*  all  or  any  part.''  The  will  clearly .  embraced  freehold 
and  copyhold.  How  can  I  suppose,  in  the  absence 
of  any  such  expression,  that  he  meant,  this  clause  to 
be  ccmfined  to  freehold  only?  We  cannot  conjecture 
when  the  words  contain  no  ambiguity,  or  interpolate  when 
there  is  no  mistake -to  be  corrected  by  insertion.  Some- 
times the  testator  speaks  of  freehold,  sometimes  of  copy- 
hold, sometimes  of  real  estates :  here  he  says  <<  all  my  estate.'' 
Can  it  be  maintained  thfit  that  phrase  extends  to  part  only 

Youh  R  of 
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Tdl  8«  of  kb  estate  ?  The  asual  power  of  sale^  of  which  he  directi 
t,^rji^/  the  insertioa  in  the  settlement,  comprehends  the  whole 
^^^'^^  propertj^  without  regard)  to  the  holders  of  it,  and  is 
VfiQimoitB.  to  be  ezerdsed  at  the  discretion  of  the  trustees.  In  what 
tespect  h  that  more  extensive  power  inconsistent  with 
a  ipecial  )iower  of  sale  ovar  the  Syne  estate  only,  to  be 
exercised  at '  the  discretion  of  the  son  in  &Tor  of  the 
nephew,  and  fimited  therefore  to  their  lives ;  the  motive  for 
qualifying  it  being  personal,  the  fear  that  the  son  had  not 
die  same  local  attachment  as  the  nephew  ?  There  is  not 
that  incompatibility  between  the  two  provisions  which 
should  induce  the  Court  to  reject  either.  The  difficulties 
aAird  no  reason  for  rejection.  J{  Bradley  declines  to  pur- 
chase^ the  provision  in  his  ftvor  ends ;  he  may  retain  a 
power  of  creating  embarrassment ;  difficulties  may  anse 
during  the  lives  of  these  two  individuals^  but  the  testaXor 
might  intend  these  difficulties  for  the  purpose  of  preventing 
to  absoliite  salc^  or  of  directii^  it  into  a  particular  channel 

-  On  the  construction  of  the  three  instruments,  I  think  that 
the  settlement  should  contain  a  general  power  over  all  the 
estates,  and  also  a  special  power  relative  to  the  Slyne  estate. 
The  r^ort  must  be  confirmed,  with  a  variation  relative  to 
this  power  of  sale.  . 

His  Honor  doth  declare,  that  the  provision  in  the  first 
codicil  to  the  said  testator's  will  contained,  whereby  it  was 
directed  that  a  proper  clause  should  be  inserted  in  the  con- 
veyance in  tail  directed  by  the  said  will,  to  enable  the 
trustees  therein  to  be  named  for  a  valuable  consideration,  i 
at  the  request  of  the  said  testator's  son  to  grant,  surrender,  I 
and  convey,  all  or  any  part  of  his  estate  at  Slyne^  unto  the 
said  B.  6.  Bradley^  freed  and  discharged  firom  the  said  en- 
tails, on  his  the  said  B.  G.  Bradley  agreeing  to  assume  the 
name  of  Oreene  instead  of  Bradley  /  and  that  the  money 
ari^ng  from  such  sale  should  be  laid  out  in  the  purchase  of 
freehold  or  copyhold  lands  in  any  part  of  Great  Britain^ 

according 
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acoordiiig  to  the  direction  of  his  said  son,  to  be  settled  to        181B. 
the  same nses  as  were  by  the  said  will  directed  respecting      ^"^i  ^^. 
his  said  estate  at  Sfyne,  is,  upon  the  true  construction  of  the  ^^ 

said  codicil,  to  have  eSect  only  during  the  joint  lives  of  the  WiocisroaxB^ 
said  17.  Q.  Bradtey^  and  of  the  son  of  the  sud  testator; 
and  His  Honor  doth  also  declare^  that  the  provision  in  the 
second  codicil  to  the  said  testator's  will^  whereby  it  was  di- 
rected that  the  settlement  by  the  said  will  directed  to  be 
made  shonld  contain  the  usuid  and  common  piowers  to  the 
trustees,  with  the  consent  of  the  tenants  for  life  In  posses- 
sion,  and  of  the  guardians  of  tenants  in  tail  iii  possession^ 
daring  the  minority  of  such  tenants  in  tail,  to  sell  or  csr 
dumge  all  or  any  part,  of  the  lands  and  hereditaments  by 
the  said  will  directed  to  be  purchased  and  settled,  as  therein 
mentibiied,  find  finr  kying  out  the  money  arising  by  such 
sal^  or  for  equality  of  exchange  in  the  purchase  of  freehold, 
copyhold^  or  customary  lands  or  hereditaments,  to  be  set- 
tkcl  to,  upon,  or  under  the  subsisting  uses,  trusts,  and 
powers  of  the  said  will,  is  upon  the  true  construction  of  the 
said  fint  and  second  todicib  thereto,  to  extend  to^  and  to 
comprize,  the  said  copyliold  estate  at  Sfyhef  as  well  as  the 
other  estates  devised  by  thfe  said  will,  but  subject,  as  to  the 
said  estate  at  Slgne^  to  the  special  power  given  with  respect 
thereto  by  the  said  first  codicil,  kc 
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March  17,     The  MAYOR  and  BURGESSES  of  KING'S  LYNN 

V.  PEMBERTON. 


Persons  autho- 
rised  by  act  of 
Parliament  to 
cut  a  canal, 
and  required 
to  appropriate 
certain  sums 
for  the  con- 
struction and 
maintenance 
of  works  to 
V  protect  a 
liarbour  in 
which  the 
canal  was 
intended  to 
terminate.  Hot 
restrained 
from  cutting 
through  their 
own  lands,  at 
a  distance 
from  the  har- 
bour, in  the 
e?ent  of  a 
present 
insufficiency 
of  funds  for 
the  comple- 
tion of  the 
undertaking, 
'  pending  an 
application  to 
Parliament 
for  farther 
powers  to 
levy  money« 


rjlHE  bill  filed  by  the  «  Mayor  and  burgesses  of  the  bo- 
-^    <<  rough  ofLenne  Begis,  commonjiy  called  Kittys  i^nn, 
<^  in  the  county  of  Norfolk^  in  behalf  of  themselves  and  all 
*^  other  the  persons  who  are  or  may  be  interested  in  Che  seco- 
<<  rity  and  preservation  of  the  town  and  harbour  o(  King*s 
<<  lA/nth  and  the  navigation  thence  to  the  open  sea,"  stated, 
that  by  act  of  Parliament  35  Geo.  3.  c.  77*9  entitled,  <<  An  act 
<*  for  improving  the  drainage  of  the  middle  and  south  levels, 
*^  part  of  the  great  level  of  the  fens  called  Becffbrd  level, 
</  and  the  low  lands  a^oining  or  near  to  the  said  levels, 
<<  as  ako  the  lands  adjoining  or  near  to  the  river  Qtacy  in 
^^  the  county  of  Norfolk^  draining  through  the  same  to  the 
<<  sea,  by  the  harbour  of  Kings  Lynn^  in  the  said  county, 
<<  and  for  altering  and  improving  the  navigation  of  the  said 
<<  river  Ouzf,  from  or  near  a  place  called  Eau  Brinks  in  the 
<<  parish  of  Wi^enhaU-St.  Mary^  in  the  said  county,  to 
<^  the  said  harbour  of  Kings  Lynth  and  for  improving  and 
(<  preserving  the  navigation  of  the  'several  rivers  commu- 
<<  nicating  with  the   said    river   Ouzcj*    certain  persons 
therein    described     were    appointed    commissioners    for 
drainage,    and  certain  other  persons   commissioners  for 
navigation ;  and  the  commissioners  for  drainage  were  au- 
thorized and  required   to  make  a  new  river  or  cut,  to 
branch  out  of  the  river  Ouze  at  or  near  a  place  called 
Eau  Brink,  and  to  rgoin  the  present  course  of  that  river 
at  or  near  tlie  harbour  of  Kings  lAfnuj  for  the  free  passage 
of  the  navigation,  and  of  the  waters  of  the  river  Ouxe; 
and  in  order  that  those  purposes  might  be  effectually  an- 
swered, and  that  the  harbour  of  Kings  Lynn  might  not 
be  prejudiced  or  rendered  unsafe  in  consequence  of  such 

new 
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new  river  or  cut,  it  was  directed  that  the  same  should  be       18L8. 
made  of  the  dimensions  and  on  the  plan  therein  partica*;  ^  *   -  ■.  ''  ^ 
larly  described ;  and  the  commissioners  of  drainage  were  Kimo's'lymk 
authorized  and  directed  to  execute  all  such  works  as^certaiu'  ,.     ^' 

irEXBB&TOM't 

engineers  named  should  agree  upon»  for  the  better, security: 
and  more  effectual  preservation  of  the  town  and  harbour, 
of  Kir^s  Lyrm^  and  the  navigationthence  to  the  open  sea^; 
from  all  possible  damage  in  consequence  of  the  makipg 
the  said  intended  new  river;  that  after- authorizing  the  sale. 
of  the  bare  sands  and  channel  of.  the  river  between-  two 
dams  which  wer^  to  be  constructed,  the  act  directed  the^ 
comuiissioners  for  drainage  to  retain  in  their  hands,  out  of 
the  money  to  arise  from  the  sale,  a  fund  sufficient  to 
answer  the  expenses  of  the  future  maintenance  and  repair, 
of  the  works,  which  was  to  be  exclusively  appropriated  to 
defray  the  expense  of  such  maintenance  and  repairs  as 
might  become  necessary,  after  the  works  should  have  beea 
finished ;  and  that  the  act  authorized  the  commissioners 
for  drainage  to  levy  a  tax  of  \d.  an  acre  on  all  the  lands 
described,  to  be  applied  to  the  purposes  mentioned ;  and, 
imposed  certain  tolls,  during  10  years  after  the  opening  of 
the  new  river,  on  all  goods  passing  thereon. 

The  bill  farther  stated,  that  by  statute  36  Qeo.  3.  c.  38«, 
the  commissioners  for  drainage  and  navigation  were  autlio^ 
rised '  to  direct  the  continuance  of  the  rate  of  \d.  per  acre 
during  a  farther  period  of  five  years;  that,  by  statute 
45  GeOm  3.  c.  Ixxii.,  the  lands  directed  by  the  former  act^>;to 
be  taxed  at  the  rate  of  \d.  per  acre,  were  taxed  at  that  rate 
for  five  years  from  the  24th  oiJune  1 805 ;  and  that  by  statute 
56  Geo.  3.  c.  xxxviii.,  it  was  enacted,  that  all  occufHers  of  the 
lands  taxed  under  the  former  acts  should  pay  the  sums 
with  which  tliey  were  chargeable,  together  with  a  certain 
penalty  thereon. 

The  bill  farther  stated,  that  the  tax  of  Ad.  per  acre  for 
the  terqi  of  15  years,  (which  expired  qjx  the  24th  of  June 

R  3  1810,) 
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ItlM  ItSlOf)  if  properly  leried,  would  ham  predaced  the  snin  of 
^  ;,  v'"" '  M  7Sfft24L  and  no  more ;  and  that  the  arreani  of  the  tax  yet 
E^^Lrmi  unrecehred  amounted  to  20^0001./  that  none  of  the  works 
P^^'  proposed  by  the  acts  luid  been  oommenoed  until  lately^  and 
that  the  oommissibners  f(^  drainage  had  already  expended 
M^ObOJLj  and  upwards,  being  considerahiy  more  than  the 
sitm  ilctuaUy  received  by  them  mi  .account  of  the  said  tax, 
in  the  purchase  of  lan^B  and  other  poipoBes  provided  by  the 
acts  preparatory  to  the  commencement  of  the  worlca^  and 
thai  they  had  no  funds  in  hand  foir  entering  on  and  pro^ 
^eediibg  therewith;  but  that  on  the  contrary  they  were 
considerably  in  arrear  in  respect  of  the  monies  already  ex* 
pended  by  them,  as  appeared  by  a  statement  of  their  ao- 
counts  from  August  1809  to  the  25th  of  jh^uit  1817f 
printed  in  behalf  of  the  commissioners,  and  signed  with  the 
name  of  their  treasurer,  Ae  Defisndant,  a  copy  of  whidi  was 
annexed  by  way  of  schedule  to  the  bilL 

'i;3ie  bill  then  stated,  that  an  application  had  lately  been 
mad^  and  was  then  pending  in  Parliament,  in  behalf  of  the 
commissioners  for  drainage^  for  an  act  to  enable  them  to 
levy  a  fiurther  tax  of  one  shilling  per  acre^  for  the  term  ef 
five  years,  for  the  purpose  of  commencing  and  canying  on 
the  works  directed  by  the  former  acts,  and  that  such  tax 
would  amount  to  the  like  sum  of  75,724/.  and  nojmore; 
that  by  an  estimate  made  in  behalf  of  the  commissioners 
for  drainage,  as  a  foundation  for  their  application  to  Par« 
fiamehty  the  expenses  attending  the  making  the  said  new 
navigable  cut,  and  other  expenses  incident  thereto,  were 
statedt  o  amount  to  the  sum  of  84,000/. ;  in  which  estimate 
were  not  inchided  the  expenses  of  the  several  works  which 
would  become  necessary  for  the  security  of  the  town  and 
harbour  of  Kin^s  Lynn^  and  the  navigation  thence  to  the 
open  sea ;  that  the  nature  and  extent  of  such  works' codid 
not  be  ascertained  till  the  navigable  cut  had  been  com- 
peted, and  the  effect  of  the  tidal  and  other  waters  passing 

through 
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tbroqgh  the  same,  and  confined  therein,  was  known ;  tmt       '1818. 
that^  in  the  opinion  of  engineers  of  skill,  the  compkdon  of  -/^'   '  r^'  ^ 
them  would  require  150,0002.  or  200,0002.  Knift's  junm 


v« 


The  brll  fiu-ther  stated,  that  the  Mayor  and  jinvgenes  of 
die  borough  of  Kh^s  lytm  were  incorporated  by  royal 
charter  considerably  above  two  oentoiies  ago,    and  that 
they  had  ever  snice  oontinued  and  still  were  a  eorppnafSon 
by  virtue  thereof;  and  by  letters  patent  granted  to  the.  pre- 
decessors of  Uie  PlaintifiEs,  the  then  Mayor  and  burgesses  of 
the  borough,  by  Kii^  Jamet  die  Firsts  the  said  Mayor  aol 
burgesses  were  constituted,  and  had  ever  since  been  anid 
then  were,  admirals  within  the  said  borotigb,  and  the  po^ 
htiaits,  and  bounds  thereof;  and  by  wtue  of  audi  office  and 
i^pointment,  the  PIainti£Bb  and  thor  predecessora  for  thie 
time  beixig  had  ever  since  and  still  exercised  aU  neoessaxy 
powers  and  authorities  for  the  conservation  and  secority  of 
the  said  harbour,  and  of  the  navigation  thereof;  diat  pre- 
vious to  the  passing  of  the  act  35  Geo*  3.  c.  77.,  certain  aUe 
and  ejiperienced  engineers,  whom  the  Pl|iintiA  consulted 
on  that  occasion,  were  of  opinion  that  the  opening  of  like 
said  navigable  cut  would  be  attended  with  imminent  hazard 
to  the  town  and  harbour  of  Lynfi,   and  the  navigation 
thereof,  and  that  the  hazard  would  probably  increase  whh 
die  increased  operation  of  the  waters  of  the  said  navigable 
cut,  and  the  harbour  be  rendered  inaccessible  except  to 
vessels  of  light  burden ;  that  the  Plaintifis,  together  with 
the  owners  of  other  adjacent  lands,  opposed  the  passing  of 
the  act,  and  obtained  the  introduction  of  the  clause  direct- 
ing the  construction  of  works  for  the  more  effectual  pre- 
servation of  the  town  and  harbour;    that  the  proposed 
tax  of  one  shilling  an  acre  for  five  years  would  not  provide 
a  fund  sufficient  for  completing  the  navigable  cut^  and  the 
works  more  immediately  connected  therewidi ;  and  "^t 
the  proceedings  in  the  worics,  so  fiur  only  as  the  said  fand 
would  extend,  would  be  attended  with  great  and  manifest 
detriI^ent^  and  the  most  imminent  danger^  to  the  Iiarboar 

R  4  and 
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181d«       Bhd  the  navigation  thereof,  as  weU  as  to  the  property  and 

*  *  '  ■  ^  -  interests  of  the  merchants  of  the  town,  and  of  a  great  number 

Kika'sLtkn  of  the  kndholders  of  the  adjoining  districts;  and  that  it 

•pmjg^         would  be  necessary  for  the  commissioners  of  drainage  to 

renew  their  application  to  Parliament  for  an  increase  of  the 

taz»  or  an  extension  of  the  period  during  which  it  Was  to 

be  levied^  as  often  as  the  funds  should  be  e&hausted,  and 

inadequate  to  defray  the  current  expenses  of  the  works. 

The  bill  charged,  that  in  proceeding  to  obtain  the  intend- 
ed act  of  parliament,  the  cominissioders  were  guilty  of  a 
fraud  on  the  public,  and  especially  on  the  Plaintifis,  their 
apjdication  being  grounded  on  a  declaration  and  expreas 
understanding  that  the  funds  to  be  raised  under  thejntended 
act  would  be  fully  sufficient  to  complete  all  the  works  pro- 
vided for  by  the  several  acts ;  that  since  making  the  lasl- 
mentioned  application  to  parliament,  the  commissioDerB 
liad  begun  to  dig  in  the  ground  purchased  by  them  for  the 
purpose  of  making  the  said  navigable  cut,  and  that  several 
hundred  workmen  were  then  employed  upon  the  same 
under  their  direction;  that  the  said  works,  if  continued  un- 
der the  circumstances  aforesaid,  would  be  to  the  great  and 
irreparable  loss  and  injuiy  of  the  town  and  harbour  of 
I^fMif  and  of  the  navigation  thereofi 

The  bill,  farther  charging  that  the  DefenJiant  was  many 
years  ago  duly  appointed  by  the  commissioners  for  drain- 
age^ and  then  was,  the  treasurer  of  the  said  commissioners; 
and  that  it  was  directed  by  the  said  acts,  or  some  or  one  of 
them,  that  the  commissioners  should  and  might  be  sued  by 
or  in  the  name  of  their  treasurer  for  the  time  being,  or 
other  officer,  as  therein  mentioned,  prayed  a  discovery,  and 
injunction  to  restrain  the  Defendant  as  such  treasurer,  and 
the  commissioners  for  drainage,  their  agents,  &c^  from 
making  and  digging  or  continuing  to  make  and  dig,  the 
said  navigable  cut,  and  from  in  any  manner  proceeding  in 
th^  execution  of  the  said  several  work;s»  \}wks»  or  until  a 

proper 
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proper  and  fitifficient  fund  should  hftve  been  raised  dr  pro-        1818* 
vided,   and  set  apart  for  the  purpose  of  making  and  com-  j^yob  &c   f 
pleting  all  such  works  as  should  be  necessary  for  the  security   Kimg'sLym h 
and  preservation  of  the  town    and    harbour  of  Kin^s    Pejoobioit. 
Lyntij  and  the  nayigation  thence  to  the  open  sea,  from  all 
possible  damage  or  injury  in  consequence  of  the  making  the 
said  navigable  cut. 

An  affidavit  having  been  filed,  verifying  the  allegations  of 
the  bill,  and  stating  estimates  to  show  the  insufficiency  of 
the  funds  for  the  completion  of  the  works,  the  Pliundffi 
gave  notice  of  a  motion  for  an  injunction. 

Affidavits  were  filed  in  opposition  to  the  motion,  but  not 
read.  They  stated,  in  substance,  that  with  the  strength  of 
labor  at  present  employed  the  works  could  not  be  finished, 
and  the  water  diverted  firom  its  channel,  within  two  years; 
nor  could  an  additional  strength  be  with  safety  employed 
for  finishing  them  in  less  time ;  that  the  ground  through 
which  the  work  was  then  proceeding  belonged  to  the  com- 
missioners of  drainage,  having  been  purchased  by  them  for 
the  purpose  of  making  the  cut;  that  until  the  ground  at  the 
ends  of  the  cut  was  taken  out,  and  the  water  of  the  river 
diverted  from  its  present  channel  into  the  new  river,  np  pos-^ 
sible  damage  or  injury  could  in  any  way  happen  to  the  town 
and  harbour  of  Kin^s  Lynn^  or  to  the  navigation  thence 
to  the  open  sea;  that  the  commissioners  of  drainage  were 
in  possession  of  about  14,000/.  to  proceed  with  the  making 
of  the  new  river;  that  the  land  and  tolls  which  they 
would  have  as  part  of  their  fund  would  produce  40,000/., 
and  the  tax  to  be  levied  under  the  intended  act  75,000/. 

Sir  Samuel  Itomtlh/9  Mr.  BeU,  and  Mr.  Merivale,  in  sup- 
port of  the  motion. 

The  commissioners  have  obtained  the  powers  conferred 
on  them  by  the  act,  under  a  representation  that  the  sums 
whid^  th(^  were  authorized  to  raise  wQuld  be  sufficient  to 

com««  . 
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1818.       complete  the  undertaking.    That  representation  is  felsified 
^^  ~-  ~   '  ^  by  the  event.     It  is  ascertained  that  their  present  fiind  Is 
KiNG^sLTim  not  adequate  even  to  open  the  new  navigable  river,  much 
p^^  less  to  construct  the  works  necessary  for  the  protection  of 

the  town  and  harbour  cSLynn.  Their  application  to  Par- 
liament proceeds  on  the  adknowledgment  of  the  insuffidoicy 
of  their  means.  What  may  be  the  probable  result  of  that 
application  it  is  needless  to  inquire :  for  our  purpose  it  is 
enough  that  they  are  not  now  in  possession  of  competent 
funds.  The  queiation  is,  whether  the  Court  will  permit 
tliem,  while  they  are  destitute  of  the  means  of  comfdeting 
it,  to  proceed  with  an  undertaking  from  the  partial  execution 
of  which  irreparable  mischief  may  ensue. 

STAe  LoBi>  Chanceixob. 

Persons  au-         "^^  circumstance  of  their  not  cutting  through  your  lands 

thorizedby      distinguishes  this  case  most  materially  from  eveiy  other 

liamentto  cut  of  the  kind.    In  the  case  of  ^ar  and  the  Begenfs  Canal 

f  *^8^?^?  Company,  I  acted  on  the  principle,   that  where  persons 

sufficient  for     assume  to  sati9fy  the  legislature  that  a  certain  sum  is  suf- 

tion^"Sir      fici®^t  ^or  the  completion  of  a  proposed  undertaking,  as  a 

undertaking,     canal,  and  the  event  is  that  that  sum  is  not  nearly  sufficient, 

prompt  appli-  ^  ^^  owner  of  an  estate,  through  which  the  legislature  has 

cation  of  the    given  to  the  speculators  a  right  to  carry  the  canal,  can  show 
owner  of  ,        ,  .  ^      .     -■  .  .  i         i    • 

lands  through  ^hat  the  persons  so  authorized  are  unable  to  complete  their 

which  th^are  work,  and  is  prompt  in  his  application  for  relief  grounded 
restrained  on  that  fact,  this  Court  will  not  permit  the  &rther  pro- 
^diM*^  secution  of  the  undertaking,  {a)  So  in  another  case,  a  Mr. 
Taylor  filed  his  bill,  stating  that  at  the  time  of  subscribing, 
he  expected  that  when  he  had  paid  the  whole  of  his  instal- 
ments he  should  find  the  canal  complete  but  that  with  the 
present  fimd  it  would  not  pass  to  the  east  of  Hampsteadf 
and  the  Court  thought  him  entitled  to  relief. 


(a)  Agar  v.  The  RegenC$  Ctf no/ Company,  S6th  January^  1814,  In- 
jjunction  granted.  Reg.  Lib.  A.  1813.  fol.  476.  5th  Mardky  1814,  In- 
{junction  dis9olyed«  Reg,  Lib*  A«  \%Vi%  ftl  vm.   And  w^  Coop.  p.  77. 

Ido 
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I  do  not  say  that  yon  cannot  reach  this  case :  thatistobe     .  181S. 
discussed;  but  it  is  not  the  case  of  a  proprietor  through  ^^     -  -  *  ^ 
wnose  lands  the  commissioners  are  propeeding  to  conduct  King's  Lynk. 
the  canal.    I  must  assume  that  Parliament  will  not  give  to    p^^'^*     ' 
them  fiurther  powers,  without  taking  care  that  they  have 
fiinds  sufficient  to. complete  the  undertaking.    The  proper 
application  seems  to  be  to  Parliament,  by  petition  repre- 
senting these  circumstances. 

For  the  motion. 

Our  application  is  that,  in  the  meantime  they  may  be 
restrained  from  proceeding  with  an  undertaking  which,  in 
the  eventual  deficiency  of  the  fiind,  may  be  productive  of 
irreparable  injury. 

Tke  LoRt>  Chancxixor. 

What  irreparable  injury  can  ensue  to  the  town  and 
harbour  of  liyfrn,  firom  the  act  of  the  commissioners  in 
cattLDg  through  thdur  own  lands?  If  they  have  not  funds, 
and  any  proprietor  complains  that  they  are  cutting  through 
his  lands,  that  is  an  equi^  which  I  understand ;  but  unless 
irreparable  mischief  can  be  shown  to  arise  firom  the  yeiy 
act,  what  right  have  I  to  restrain  them  firom  cutting  through 
their  own  lands? 

Mr.  WethereU  and  Mr.  Abercronily  against  the  motion. 

Before  mischief  can  possibly  arise  to  the  harbour  of 
I^Mh  ^  canal  must  be  completed.  The  object  is  to 
direct  the  river  through  that  course,  and  we  are  still  two 
miles  firom  the  harbour.  The  peculiarity  of  this  case  is 
that  the  undertaking  must  be  completed  before  the  allied 
iiyory  can  occur. 

TXeLoRO  CUANCEIXOB. 

TUs  case  does  not  appear  to  me  to  turn  on  the  same 
principle  with  those  which  have  been  mentioned.  The 
commisBmiers  axe  not  cutting  tbiwgh  tlw  lands  of  others. 

If 
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1818.       If  the  Plaintiffi  show  injury  to  their  property,  that  is  another 

King's  Lynn. 

Sir  Samuel  Romttty. 


Fembsatok. 


The  ground  of  our  application  is,  danger  to  the  hai*bour 
of  I^n.  It  is  true  tliat  what  is  now  done  cannot  injare 
the  harbour;  but  it  occurred  to  us,  that  if  we  delayed 
till  the  danger  approached,  suffering  the  Defendants  to 
expend  larg^  sums,  the  Ck)urt  would  tell  us  that  we  came 
too  late,  {a) 

The  Lord  Chancellor. 

You  have  come  very  properly;  but  a  peculiarity  in  this 
case  is  the  pending  application  to  Parliament ;  and  the  acts 
provide  that  the  commissioners  shall  take  measures  for  the 
security  of  the  harbour  of  lA/nn.  Any  person  iilterested 
may  petition  either  House  of  Parliament. 

Motion  refused. 


March  51^ 

On  a  motion 
afUr  die  an- 
swer for  an    ^ 
injunction  to 
stay  waste, 
affidavits  filed 
subsequent!}' 
to  the  answer 
cannot  be 
read. 


SMYTHE  V.  SMYTHE. 

rpHE  bill  filed  on  the  9th  of  February  stated,  that  die 
-*•  Defendant  was  tenant  for  life  of  certain  estates,  sub- 
ject to  impeachment  of  waste,  during  a  term  of  30  years; 
and  after  that  period,  without  impeachment  of  waste; 
that  the  term  having  expired  ih  January  last,  the  Defendant 
marked  and  advertised  for  sale  all  the  oak,  ash,  and  elm  trees 
(with  few  exceptions)  on  the  estates ;  and  charging  that  the 
trees  afforded  shelter  and  ornament,  and  were  necessary  to 
the  pleasurable  enjoyment  of  the  estate^  and  were  for  that 
purpose  planted  and  suffered  to  grow,  prayed  an  injunc- 
tion against  felling  any  timber  or  trees,  growing  or  plantied 


(a)  ^^mrtmg\mCmiQ9fn^^^  18  r«r,5]5« 


for 
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for  the  omainent  of  the  mansioiwhodse,  or  for  ornament       1818. 

in  the  grounds  and  plantationsi  or  saplings  unfit  to  be 

cut. 

The  answer  having  been  filed  on  the  26th  of  Fehruary^ 
insisting  on  a  right  to  cut  timber,  but  denying  the  &ct  or 
intention  of  cutting  ornamental  trees,  the  Plaintifi*  on 
this  day  moved  for  an  injunction  to  restrain  the  Defendant 
from  cutting  any  timber  or  other  trees  unfit  to  be  cut  in  a 
due  and  fair  course  of  husbandry. 

The  Solicitor  General  and  Mr.  Bozei  for  the  motion. 

Sir  Samuel  RomiUyj  Mr.  Belly  and  Mr.  Dowtesioell  for 
the  Defendant 

The  Plaintiff  havmg  in  support  of  the  motion  offered 
affidavits  subsequent  to  the  answer,  tending  to  prove  the 
fact  of  equitable  waste,  the  Defendant  objected  to  their 
being  read ;  insisting  that]|^although  an  injunction  obtained 
on  affidavits  filed  before  the  answer  may  be  sustained  on 
affidavits  filed  subsequently,  an  injunction  cannot  be  ori- 
ginally granted  on  such  affidavits. 

The  Lord  Chancellor. 

I  recollect  no  former  case  in  which  this  question  has 
arisen.  The  allegations  in  the  bill  are  general :  if  the 
Plaintiff  at  once  supports  them  by  the  statement  of  parti- 
cular facts  on  affidavit,  the  Defendant  possesses  an  oppor- 
tunity of  explaining  or  denying  those  facts  in  his  answer; 
but  if  the  Plaintiff  reserves  his  affidavits  till  the  answer  is 
filed,  he  deals  not  altogether  fairly  with  the  Defendant^  who 
is  entitled  before  the  answer  to  be  apprized  of  the  points  on 
which  the  Plaintiff  rests  his  case.  I  shall  pause  before  I 
extend  to  cases,  in  which  no  previous  injunction  has  been 
obtained,  the  rule  of  practice  which  authorizes  the  admission 
of  affidavits  for  continuing  an  injunction  to  stay  waste 
against  the  answer.    Affidavits  of  acts  of  waste  committed 

since 
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1818.       since  the  filing  of  the  bill   ftre  entitled  to  a  distiiicl 
consideration. 


April  u  The  Lord  Chakgeixob. 

On  diligent  inqnisy  I  find  no  instance  in  which  the  Court 
has  permitted  the  Plaintiff  to  support  a  motion  ibr  an  in^^ 
junction}  by  affidavits  filed  after  the  answer.  The  Comitess 
of  Straihmorer.  J9eno^(a)  is  the  most  material  case;  bat 
all  the  reasons  there  given  for  receiving  the  affidavits  tei^- 
dered  are  founded  on  the  fact  that  the  injunction  had 
been  originally  granted  on  affidavit  The  affidavits  are 
inadmissible.  (&) 

Motion  reiiised« 


(fl)  2  Dick,  673.    2  Bro.  C.  C.  88.    1  Cor,  26J. 

\b)  So  Samm^niUe  v.  JSuekkr,  S  Atutr.  6SS,  The  general  rale  h, 
ihat  for  ihe  purpose  of  obtaining  or  continuii^  m  injmictioii,  aifidarits 
cannot  be  read  against  the  answer;  (see  GaphamY.  White,  8  r«i.35.) 
but  the  policy  of  preventing  irreparable  injury  has  introduced  an  ex- 
ception to  that  rule  in  cases  of  waste,  (GMs  v.  Cok,  S  P.  JVms,  2SSJ 
Patter  r.  Chapman^  Amb.  99.  Robinson  v.  Byron,  1  Brvk  C  €.  588. 
Counteuof  Stratkmore  v.  Bowet,  2  Dick,  675.  2  Bro.  C,  C,  88.  1  C6g^ 
265.  Norway  v.  Rowe,  19  Vet.  155.)  or  of  mischief  analogous  to 
waste,  (Peacock  v.  Peacock,  16  Fes.  49.  Chariton  v.  PouUer,  19  Yet. 
148.  n.  Nbrwt^tY.  Rowe,  19  Vet.  144.)  an  exception  not  extencfing 
to  'questions  of  title,  {Norwmf  t.  Rowc,  M  eypra^  or  to  Injoaetions 
for  restraining  the  n^otiation  of  bills  of  exchange,  {Berkeley  t.  Brymer^ 
9  Vet.  3SS.).  From  the  present  decinon  it  may  be  collected  that  where 
no  flffidaviu  are  filed  prior  tt>  the  answer,  none  fil^  silbsequently  can 
be  read  in  contradiction  to  it;  bat  they  may  be  read  in  support  of  a» 
allegation  in  the  bill,  not  contradicted  by  the  answer^  Taggart  y.  Bew^ 
lett,  1  Mer.  499.  Morgan  ▼•  Goode,  5  Mer.  10.;.  and  see  Burroughs 
T.  Oakiey,  1  Mer.  52.  576.  n.  Bonner  v.  Johntion,  1  Mer.  SSe^ 
Crutchley  v.  Jerningfiam,  S  Mer.  SOS.  Daring  the  ditefxsBlon,  Ae  case 
of  Itaac  T.  Humpage  (5  Bro.  C.  C.  465.  1  Vet.  427.)  was  meotioned 
by  the  Lord  Chancellor  as  of  no  authority;  and  see  to  the  same  efiedL  - 
Hanson  v.  Gardiner,  7  Vet.  508.    Berkeley  y.  Brymer,  9  Vet.  3S6. 
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BURTON  V.  TODD.  Rolls. 

March  3U 

TODD  V.  GEK 


IN  August  1802,  Mary  Burion,  Bichard  Gee^  amd  Boberi  On  a  bill  ty  a 
Osborne,  devisees  in  trust  to  sell,  under  the  will  of  ^^^^"^ 
Bobert  Burton  deceased,  put  up  for  sale  by  auetion  two  ^rmance  of  a 
estates  called  T\imer  Hall  and  Ganstead,  described  in  the  Uie  sale  of  an 
printed  particulars  of  sale  as  containing  412  acres^  of  whidi  ?'*'^*^?**" 
227  acres  were  tithe-free^  paying  &  very  trifling  modus,  ring  15  yean. 

One  of  the  conditions  of  sale  was,  that  the  purchaser  should  ^^  retained 

*•  possession  ot 

make  a  deposit  of  10  per  cent,  upon  the  purchase  money,  the  whole 

and  sign  an  agreement  to  pay  one-third  on  the  10th  of  Oc*  ^JJ^iJSof 
Uiber  then  next,  one-third  on  the  5th  oi  January  1803,  and  the  purchase 
the  remaining  third  on  the  5th  oi  April  following,  a  good  ^d^di^- 
dtle  having  been  made.,     At  the  sal^  the  agent  of  WiUiam  cumstancM, 
Todd  was  declared  the  purchaser,  at  the  price  of  16,000/.;  intact  ^ 
and  a  memorandum  in  writing  was  signed  by  him,  and  by  one-third  of 
the  auctioneer,  in  behalf  of  the  vendors.      On  the  11th  of  profits. 
October  1802,  William  Todd  paid  to  Osborne  5,333/.  Ss.  Sd., 
the.  first  instalment  of  the  purchase  money;  and  on  the  23d 
of  Octoiler,  the  fiurther  sum  of  4302i,  bdng  the  whple  of  the 
purchase  money  for  the  dose  called  Gansteads  but  he  was 
not  admitted  into  possession  of  any  part  of  the  estates  ex- 
cept that  dose.     On  the  l7th  of  March  1803,  an  abstract 
of  the  vendor's  title  was,  ^r  the  first  time,  delivered  to  the 
purchaser,  who  returned  it  early  in  April,  with  the  observ-r 
ations  of  his  counsel ;  and  on  the  30th  of  May  a  &rther  ab« 
stract  was  4eIiTered,  which  still  not  showing  a  good  titles 
after  repeated  i^lications  by  the  purchaser's  solicitor,  on 
the  I8th  of  November  1803,  the  solicitor  of  the  vendors 
delivered  a  third  abstract,  but  the  title  produced  being  m* 
^^^^is&uctOTj^    objections  were   stated  by  the  purchaser's 

counsel, 
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1818.       counsel,  which  were  not  removed,  nor  the  information 
^    ~  -  "^^     required  given. 

V, 

^®^»*  In  May  1804,  the  vendors  filed  a  bill  against  Tedd  for 

specific  performance  of  the  agreement;  and  under  a  refer- 
ence on  motion,  the  Master  reported  that  the  vendors  could 
not  make  a  good  title,  the  principal  objections  to  the  title 
arising  from  the  refusal  of  the  vendors  to  have  an  account 
taken  of  the  money  which  they  had  received  from  such  part 
of  the  testator's  personal  estate  as  by  his  will  was  made  sub- 
ject to  his  debts  and  legacies,"^  and  to  purchase  the  tithes 
of  such  part  of  the  estate  sold  as  was  described  to  be 
tithe-free.     To  this  report  the  vendors  excepted. 

On  the  19th  of  October  1808,  the  purchaser  filed  a  bill 
against  the  vendors  and  other  persons  interested  under  the 
will  of  Robert  Burton^  praying  that  the  vendors  might  spe- 
cifically perform  the  agreement,  and  that  all  necessary 
accounts  respecting  the  estate  of  the  ^testator  might' be 
taken  in  order  to  make  a  good  title ;  and  if  it  should  i^pear 
that  the  vendors  could  not  make  a  good  title,  that  an 
account  might  be  taken  of  the  sums  of  money  paid  by  the 
Plaintiff  in  pursuance  of  the  contract,  and  of  the  in« 
terest  thereon,  and  of  the  injury  which  the  Plaintiff  had 
sustained  by  the  non-performance  of  the  contract;  and 
that  the  vendors  might  be  decreed  to  pay  the  amount  to  the 
Plaintiff. 

In  addition  to  the  facts  before  stated,  the  bill  alleged  the 
will  of  Robert  Bmiofif  devising  certain  estates  in  the  county 
of  York  to  his  wife  Mart/  Burton,  Richard  Gee,  and  Robert 
Osborne,  upon  trust,  to  sell  all  or  such  parts  as  they  should 
judge  necessary  and  proper ;  and  to  apply  the  money  in  the 
first  place  in  payment  of  the  testator's  debts ;  and  to  place 
out  the  surplus  at  interest  for  his  wife,  for  life;  and  after 
her  decease  to  pay  his  legacies  (not  expressly  made  payable 
out  of  personal  estate)    in  exoneration  of  his  personal 

estate 
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»;  fud  to  continue  the  eurplus,  if  any^  at  interoBt,  for  1818. 
the  benefit  of  the  person  entitled  to  the  residue  .of  his  real 
estate ;  and  he  devised  all  other  his  estates,  and  also  such 
of  hii  said  estates  as  should  not  be  disposed  of  by  his  trua- 
lees  for  the  purpose  before  mentioned,  to  his  wife  for  li&^ 
in  satisfaction  of  all  claims;  and  after  her  decease  to  22.  C^ 
Burton  for  life,  and  to  his  sons  and  daughters,  in  strict  set- 
tlement ;  with  a  like  remainder  to  JV.  C.  BuHon^  and  his 
issue;  with  remainder  to  the  third  and  other  sons  of  the 
mother  of  iB.  C  Burton^  and  N.  C.  Burton^  with  remain- 
4ers  oyer.  And  he  declared,  that  in  case  the  estates 
devised  to  his  trustees  should  not  be  sufficient  for  payment 
of  his  debts,  and  such  legacies  as  were  directed  to  be  raised 
hj  sale  of  such  estates,  then,  and  in  such  case  only,  he  de- 
vised auch  part  of  his  other  estates  as  should  be  sufficient 
fiurthe  payment  of  his  debts  and  l^;acies,  to  Mary  Burton^ 
tL  Gee^  and  R.  Osborne,  thdr  heirs  and  successors,  upon 
die  same  trusts  as  the  estates  previously  devised  to  them 
ia  trust  to  be  sold;  and  he  appointed  his  wife  sole  exe- 
cutrix. 

Hie  bill  charged,  that  if  the  accounts  of  the  testator^a 
teal  and  personal  estates  were  taken,  it  would  appear  that 
the  estate  agreed  to  be  sold  to  the  Plaintiff,  or  some  part 
thereof,  was  devised  to  Mary  Burton,  Gee,  and  Osborne,  to 
be  sold  to  pay  the  debts  and  legacies  of  the  testator ;  and 
that  by  having  the  accounts  taken,  and  purchasing  from 
C  A.  Cooper  the  tithes  of  that  part  of  the  estate  stated  to  be 
tithe*free  which  he  was  willing  to  sell,  and  by  other  neoet- 
SMy  acts,  the  vendors  might  make  a  good  title  to  all,  or  the 
gWter  part  of  the  estate. 

To  this  bill  the  Defendants,  Gee  and  Odome,  put  in  a 
demurrer  and  answer,  demurring  to  the  relief  for  want  of 
cgnity,  and  admitting  that  a  bill  had  been  filed  against  the 

Vou  L  S  Plaintiff 
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1818.        iPlatritiff  as  staited ;  and  that  Mary  Burton  was  dead.     The 


JBUATON 


demurrer  was  overruled,  {a) 


Todd.  ,j^^  answers   of  the   Defendants  concurred  with  the 

statement  of  the  bill,  except  in  assigning  to  the  delivery  of 
the  first  abstract  the  date  of  January  instead  of  March^ 
1803 ;  an^  of  the  second,  the  18th  of  September^  instead  of 
the  18th  of  Novemier  following. 

In  May,  1809,  the  exception  to  the  Master's  Report  in 
the  first  suit  was  overruled ;  after  which,  no  farther  pro- 
ceedings were  taken.     On  the  hearing  of  the  second  suit  in 
December,  1813,   the  decree  directed  a  reference  to  the 
Master  to  make  inquiries  relative  to  such  of  the  debts  and 
legacies  of  Boberl  Burton  the  testator,  as  were  by  his  will 
directed  to  be  paid  or  raised  by  sale  of  his  real  estates  spe- 
cified, and  relative  to  his  real  estates  soH ;  and  it  was 
declared,  that  in  case  the  Defendants  Gee  and  Osborne 
could  make  a  good  title,  the  Plaintiff  was  entftlcd  to  have 
the  agreement  specifically  performed ;  and  it  was  ordered 
*<  that  it  be  referred  to  the  snid  Master  to  inquire  and 
^*  state  whether  the  said  22.  Gee  and  B.  Osborne  can  make 
**  or  procure  to  be  made  to  the  said  Plaintiff  a  good  title  to 
<<  the  said  hereditaments  and  premises,  or  to  any  and  what 
<<  part  thereof,  pursuant  to  the  j)articulars  and  conditions 
<<  of  sale;  and  in  case  the  said  Master  shall  find  that  the 
<^  said  B.  Gee  and  JR.  Osborne  cannot  make  to  the  said 
*<  Plaintiff  a  good  title  to  any  part  of  the  estates,  heredita* 
<*  ments,  and  premises,  pursuant  to  die  said  particulars  and 
<<  conditions  of  sale,  the  said  Master  is  to  ^tate  to  the 
*^  Court  specially  in  what  respects,  and  by  reason  of  what 
«  circumstances,  the  said  B.  Gee  and  JR.  Osborne  are  not 
**  able  to  make  to  the  said  Plaintiff  a  good  title,"  &c  {b) 

.    {a)  2\MY.€f€e,l1  Vet.973. 
(b)  Lib.  Reg.  B.  ]  813,  foL9S3. 

By 
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By  his  Report,  dated  the  6th  of  December  ISXS^  the     .  1818. 
Mister  stated,  -  that  Gee  and  Osborne  could  make  a  good 
title  to  the  estate  sold,  except  that  they  had  not  shown  that 
the  227  acres,  or  any  other  part  of  the  estate^  were  tithe 
fi^  or  subject  only  to  a  trifling  modus. 

The  cause  coming  on  for  farther  directions,  Was  argued 
by  Mr.  Jgar  and  Mr.  Duckworth  for  the  Plaintifi^;  and  by 
Mr.  Hari,  Mr.  Bell^  and  Mr.  Barber,  for  the  Defendants. 

The  Master  of  the  Rolls. 

The  first  of  these  suits  was  instituted  in  May,  1804,  by 
Messrs.  Gee  and  OAome,  and  Mrs.^ttr^on,  the  trustees  un- 
der the  will  of  Mr;  Btarton,  against  Mr.  Todd,  to  compel 
the  specific  performance  of  an  agreement  concluded  in 
Augusty  180'i,  for  the  purchase  of  an  estate.  In  June,  1806, 
the  common  order  for  a  reference  to  the  Master  to  inquire 
whether  a  good  title  could  be  made,  was  obtained  by  the 
Plaintiffi.  In  Decei^Aer^  1 80/,  the  Master  reported  that^  a 
good  title  could  not  be  made.  To  this  report,  the  Plaintifi 
took  an  exception,  which  was  overruled  in  May,  1809.  No 
further  proceedings  have  occurred  in  that  suit. 

In  OeUAer,  1808,  Mr.  Todd  filed  a  bill  against  G^e  and 
OAome,  the  trustees,  and  against  the  persons  interested  in 
taking  the  accounts  under  the  will  of  Mr.  Burton,  fA'aying 
spedfic  performance  of  the  agreement,  and  that  for  that 
purpose  the  necessary  accounts  might  be  taken,  or,  fn  case  a 
good  title  could  not  be  made,  compensation,  for  the  injury 
sustained  by  the  Plaintiff  from  the  non-performance  of  the 
contract  In  December,  1813,  a  decree  was  pronounced  in 
this  canae^  directing  the  necessary  accounts  and  inquiriesy 
in  order  to  ascertain  whether  a  good  title  could  be  made, 
la  December,  1816,  the  Master  made  his  report,  stating  that 
a  good  title  could  be  made  to  the  estates  in  question,  ex- 
cept that  "the  vendors  had  not  shown  that  the  227  acres  in 
Ae  agreement  described  as  tithe  free,  or  subject  only  to  a 
very  trifling  modusi  were  not  subject  to  tithe. 

S  2  The 


7ox>D. 


^CO  CAS^S  IN  CHANCERY. 

1618.  Tke  decree^  dierefere,  in  the  Mx>nd  rait,  it  nearfy  of 

BrttTdK*     ^^^i"^    *I^  Ptaintifl^  Mr.  Todd^  is  ^ntidod  to  a  «pcci(ic 
v*  perfbnnaBoe,  «nd  to  n  ooiBp«nation  fer  the  tithes  of  the 

2S7  Vk^t^.  The  cfalij  quettioiis  are,  first,  on  what  il^rikuaple 
the  acoounts  most  be  taken  ?  and,  secondly,  1^  whom  the 
costs  must  be  paid  ? 

.     iBy  the  agreem^it  hi  AugM,  1*802,  h  was  stipiilatiM  that 
the  purchase  money  should  be  paid  %y  inataliiieBts,  mte 
third  on  the  10th  of  October^  1802 ;  one  third  on  the  5di 
of  January,  1803 ;  and  the  remabing  third  &n  the  ^  of 
Jlptil  fellowitig,  a  good  title  to  the  estates  l)eiiig  then  tbde. 
The  pordiaser  paid  the  first  instalBient,   attoiinttiig  to 
5S8S/.  es.  8<{.  on  the  dsrjr  appointed,  the  lOth  of  Cktokr, 
1802 ;  and  the  vendors  have  ever  shnce  retained  diat  saai ; 
and  have  also  received  all  the  rents  and  profits  of  ^ 
pmnises,  Mr.  Todd  nev^  having  been  admitted  into  poft* 
session  of  any  part.    An  abstract  was  delivered  in  Jkammy 
or  Marek,  1803,  and  was  returned  by  Ivfr.  TbcUbefim'tte 
May  following,  with  the  objections  of  bis  eoonsei,  the 
principal  of  which  was,  that  the  iMe  edvld  not  be  approftd 
unless  certain  accounts  were  taken  in  a  coort  of  «i)vlj. 
The  vendors  insisted  that  the  taking  of  those  accounts  was 
not  necessary ;  and  instituted  a  suit  in  IMcy,  1894,  to  com- 
pel the  purchaser  to  accept  the  estate  without  that  pn^hni- 
nary.     Hidr  attempt  failed ;  and  'Mr.  Thdd  hatUgiab- 
sequentlytted  the  second  bill  for  the  purpose  of  having 
.die  accounts  taken,  Was  reniMed  ^  the  vendors,  but  iiiti* 
mately  succeeded.  The  vendors  then  havbig  been  ^u^ifimafy 
wrongs  while    the  purchaser  was  uniformly   right,  aad 
'having  continued  in  possession  (rf'one-^Hrd  of  die '|^- 
*  chase  money,  and  in  the  recdpt  of  air  the  rents  tod  pfff^ 
'  of  die  estate  for  upwards  of  15  years,  the  questlonliriMs, 
Upon  what  principle  the  accounts  are  to' be  token  ? 

The  Usual  couxte  is,  that  the  purchaser  4iall  ieodvrdie 
rents,  and  fay  Al.  per  cent,  interest  onihe  puithaseilK»qr, 

—  a|»ao- 
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•i**  B^ootie^xsltier  hmd^  wiwre  the  dd«y  i»  not  cM9e4  V 
Um  ^  tbe  leote  seldom  yielding  41,  per  cmi*^  end  thu  put- 
desert  efter  having  hem  depriTed  of  the  enjiOjrttieiit  of  ib^ 
estate^  reoerrin^  it  at  lest  in  a  wocae  conditioib  In  the^ 
present  ease^  a  deby  o£  15  yean  haa  been  caused  by  th^ 
lesisCfloaoe  of  the  vendors;  and  I  think  it  is  necessary  to 
distii^gnish  this  case  from  those  in  which  the  Court  haa 
adoptect  the  rnle  of  giving  to  the  purchaser  the  rents  aad 
p»4ts  of  the  estatlei  and  to  the  vendor,  interest  on  the  pur- 
chase money.  That  rule  was  founded  upon  the  priaqiple 
leoognized  by  Courts  of  Equity,  that  from  the  moment  of 
the  contract,  although  no  purchase  money  is  paid,  the  estate 
18  to  •  be  considered  as  the  property  of  the  purchaser,  and 
dte  purchase  money  the  property  of  the  vendor.  But,  in 
this  cas^  the  immediate  payment  of  a  part  of  the  purchase 
money  (no  less  a  sum  tfian  560(UL)  requires  a  deviatiois 
from  the  usual  practice.  T^e  vendors  have  not  only  con- 
tinued in  possession  of  the  rents  tod  profits  for  the  last 
IS  years,  but,  during  that  long  period,  have  also  enjoyed 
Ae  benefit  of  this  large  portion  of  the  purchase  money,  and 
milead,  as  in  the  common  case^  of  now  receiving  the  whole 
soMunt  with  rimple  interest  in  a  gross  sura,  they  have 
hsd  the  opportunity  of  making  compound  interest,  on  one 
third  part,  during  a  number  of  years  sufiident  to  double 
the  principal.  If  therefore,  in  this  case^  the  common  rule 
were  adopted,  the  eAect  would  be  to  give  to  the  voidors^ 
who  firom  the  issue  of  the  suit  stand  as  aggressors,  a  double 
advantage^  and  to  subject  the  innocent  purchaser .  to  a 
doable  loss,  namely,  a  loss  of  the  benefit  to  be  derived  firom 
an  aitmial  receipt  of  the  rents,  and  of  such  profit  as  a  con- 
tinued use  of  his  5600^.  would  have  given  to  him,  beyond 
■  theiotcrest  for  which  he  would  now  have  been  accountable 
to  the  vendors.  That  rule  would  bestow  on  the  wrong 
doer  all  the  benefit  of  his  own  deb^,  and  inffiet  all  the  evfl 
on  die  rightful  suitor. 

Vfnitt  these  eireumstanees  e^ty  demands  that  some 

S3  mode 
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1818.       mode  should  be  adopted  by  which  the  porcbaser  may  be 
^^^  "^        placed  as  nearly  as  possible  in  the  same  situation  as  if  no 
V.  part  of  the  purchase  money  had  been  paid.     The  case  is 

^^^  novel,  and  I  am  aware  of  no  precedent,  but  on  principle  I 
think,  that  as  in  strict  justice  and  conscientious  dealing,  a 
proportionate  share  of  the  estate  should  have  been  conveyed 
to  him,  in  immediate  exchange  for  his  purchi»e  money,  the 
most  equitable  course  in  the  power  of  the  Court  appears  to 
be,  in  addition  to  the  usual  directions;,  to  allow  to  the  pur- 
chaser interest  upon  the  rents  and  profits  of  so  much  of 
the  estate  as  is  proportionate  in  value  to  the  purchase 
mon^  already  paid. 

It  may  be  said  that  Mn  Todd  might  hav^  applied  for  an 
order,  that  the  5333/.  65. 8(/.,  or  the  rents  and  profits,  should 
be  brought  into  Court  and  laid  out;  but  he  has  not  dooe 
so,  and  the  vendors  have  enjoyed  the  benefitpf  his  omissioa. 

Under  the  circumstances,  I  am  of  opinion^  that  tbe 
vendors  ought  to  account,  not  only  for  the  rents  and  profits 
of  the  estate  from  October^  1802,  but  also  for  interest  after 
the  rate  of  AL  per  cent,  upon  one-third  of  the  rents  and 
profits. 

The  costs  of  both  suite  must  be  paid  by  the  Defendants 
to  the  second  suit.  The  original  bill  must  be  dismissed 
with  costs,  because  the  vendors,  apprised  of  the  objections, 
instituted  a  premature  and  improper  suit,*  omitting  to  pro- 
vide the  only  proper  mode  of  settling  the  question.  As  to 
the  second  suit.  The.  vendors  took  no  steps  to  amend  tbe 
original  bill,  and  adapt  it  to  the  purpose  of  obviating  tbe 
otgecdons  to  the  title.  Mr.  Todd  had  therefore  no  means 
of  obtaining  a  specific  performance  of  the  agreement  but 
by  the  institution  of  the  second  suit.  The  vendors  <^ 
posed  his  claim  without  success,  and  a  specific  performance 
was  decreed.  There  was  no  inconsistency  on  the  part  of 
Mr.  Todd.    The  provisions  of  the  will  rendered  it  necessaiy 

that 
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that  the  accoatits  should  be  taken ;  a  proceeding  in  which        1818. 
all  the  parties  to  the  second  suit  were  interested.    The 
vendors  must  be  at  the  expense  of  defying  the  title  b; 
taking  the  accounts,  and  thereFdre  Mr.  Todd  is  entitled  also 
to  the  costs  of  the  second  suit. 

**  His  Honor  doth  order  that  the  PlaintiiF's  bill  in  the 
first  mentioned  cause  stand  dismissed  out  of  this  Courts 
with  costs  to  be  taxed  by  Mr.  Courtenqy,  &&,  and  in  the 
second  mentioned  cause^  His  Honor  doth  declare  that  the 
Plaintiff*  is  entitled  to  a  specific  performance  of  the  agree- 
menty  and  to  a  compensation  in  respect  of  the  227  acres  of 
land  agreed  to  be  sold,  not  being  tithe  free  or  payjng  only 
a  trifling  modus ;  and  it  is  ordered  that  the  said  Master  do 
lettle  such  compensation,  and  take  an  account  of  what  is 
due  from  the  Plaintiff^  in  the  second  mentioned  cause^  to 
the  Defendant  Bobert  Osborne^  the  surviving  trustee,  for  the 
remainder  of  the  purchase  money  for  the  estate  and  pre- 
mises called  I\imer  HaU^  and  the  timber  thereon,  accdrd- 
iog  to  the  particulars  and  conditions  of  sale^  and  the  agree- 
ment dated  the  7th  day  of  June^  1808,  in  the  pleadings 
mentioned,  and  compute  interest  thereon  after  the  rate  of 
AU  per  cent,  per  annum^  as  to  the  sum  of  5637/*  155.  2d. 
part  thereof,  from  the  5th  day  oi  January  1803,  and  as  to 
the  sum  of  5637^  15^.  2d*  the  residue  thereof^  from  Uie  5th 
iayo(  Aprils  1803,  when  the  respective  portions  of  the 
purchase  money  ought  to  have  been  paid,  -and  deduct  them 
firom  what  the  said  Master  shall  settle  for  such  compensa- 
tion; and  it  is  ordered  that  the  said  Master  do  take  an  ac- 
count of  the  rents  and  profits  of  the  said  premises,  accrued 
since  the  1 0th  day  of  October^  1802,  received  by  the  said 
Defendants  Richard  Gee  and  Bobert  Osborne^  or  either  of 
them,  or  any  person  or  persons  by  their  or  either  of  their 
order,  or  fipr  their  or  either  of  their  use,  and  in  order 
thereto  the  parties  are  to  produce  before  the  Master  upon 
oath  all  books,  papers,  and  writings  in  their  custody  or 
power  rdatmg  thereto^  and  are  to  be  examined  upon  inter-^ 
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rogatories  as  the  said  Master  shall  direct;  and  if  is  ordlertt 
tliat  th^said  Master  do  compute  interest  aft  Aferteni* 
per  annumf  on  one  third  part  of  the  said  rents  and  profits 
which  have  accrued  dnd  become  due  and  been  receiired  as 
aforesaid,  in  each  and  every  year  since  die  said  Idth  dliy 
of  October^  1802,  from  the  respective  times  when  such  rents 
respectively  were  so  received  $  and  ir  is  ordered  that  die 
said  Master  do  tax  the  eoste  df  the  PfaTdtiff  and  the  B^ 
iendants  JS  C  Burton,  H.C  Bmion,  John  CUtheroej  waS 
Sarah  his  wife,  Thamds  Matdeoerer  ahd  Mary  MaadeoeW: 
and  it  is  ordered  that  the  Plaintiff  do  pay  to  the  said  Die* 
fendants  dieir  edsts  when  tasked,  and  pay  the  atfioatlt  of  A^ 
money  which  shall  be  taxed  for  his  own  cbst^  of  both  die 
said  causes  to  Mr.  W.,  bis  solicitor;  and  it  is  ordered 
that  the  Plaintiff  deduct  th6  same,  itiA  also  the  said  mits 
and'  interest,  out  of  what  shall  be  found  fo  remain  diie  td 
the  said  Defendant  Bobert  OAorne,  the  surviying  trustee^ 
for  the  purchase  money  and  interest ;  and  it  is  ordered  dnrt 
the  said  Plaintiff  do  pay  the  residue  thereof  into  the  baric 
with  the  privity  of  the  Accountant-General  of  this  Courts 
iti  trust  in  this  cause;  and  His  Honor  doth  continue  iBlut 
reservation  of  further  directiodi^  and  any  of  the  parties  tct 
to  be  at  libeity  to  l^ply  to  this^  Court  as  there  sbdl  )tt 
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Hie  ATTORNET>OEMERAL,   (at  the   Rc^atiea   of       „|^ 
WILLIAM  IZARD,)     -       -        -    IkMrkamt;       4'«'io,ii. 

JAM£S  BROWN,  JOHN  HALL,  and  forty-six  others,        isia. 

Defendants.  ' 

*I>Y  an  act  of  parliement,  passed  in  die  IScbyear  of  Commission- 
-^   the  kiDif,  for  paviog,   lightings   and  cleansing  the  ^^PP^^ed 
tawnci  Brigktomj  and  removing  and  pretenting  vuiMineeB  liameot,  SSng 
iMl  annoyances;  for  holding  and  relating  a  aaarhel  f^^*]^^ 
within  the  toarn;  for  baildlng  and  repairing  groyn%  in  (not  exceeding 
otfder  to  render  the  coast  safe  and  cooMiodioas  for  shipa  at  ^^"JTiAe 
veisehi  to  unload  and  hmd  sea  coal,  cidm,  and  ether  ooal,  poor-rate)  on 
kt  the^nse  of  the  inhabitanu  of  the  said  town,  and  ftnr  oralTho^ 
lining  a  duty  thereon;  and  fbr  other  purp<^(a)9  moh  &c.inAr^ 

ffiiasioners  "Were  appoinled  forcartj^g  the  act  into  exe    IngllighJ^' 

and  walchiof 
the  town,  and 
saoclier  rate,  not  exoeedKng  a  fiaied  am^  oa  c^ei^  driMroil  ef  eeaf,  landed  on  the 
beachy  or  otherwise  brou^t  into  the  town^  for  repairii^  or  building  woib  to  protect 
the  coast  of  Brighton  against  the  encroachment  of  the  sea»  (the  act  reciting  tnat  the 
ishabitants  were  unable  to  raise  meaey  saficient  ftir  ifaal  piaipose  without  the  aid  of 
pariiament,)  with  power  of  distress  for  non-payment,  and  liberty  to  apply  any  surplus 
'  of  the  coal-rate,  after  payment  of  the  debt  contracted  on  the  seeurity  or  that  rate,  and 
the  expenses  of  repairs,  &c.  in  aid  of  the  rate  for  pafiae,  &c.;  toaa  information  by 
the  Attorney-General,  at  the  relation  of  an  inhabitant,  nled  a^nst  forty-eight  com- 
iBmsioners  (the  whole  nuibber  bebg  a  hundrrd),  by  the  description  of  Acting  Commis- 
sbnersy  stating  that  the  commissionen  had,  during  several  years,  levied  the  coaHuty 
at  its  maximum,  and  applied  a  large  proportion  of  the  produce  in  aid  of  the  town- 
atte  for  paving,  Ac.  instead  of  the  conscructioa  and  repair  of  works  for  the  protec- 
tion of  the  coast,  and  the  disehaige  of  the  debt  contracted  on  the  security  of  the 
coaT-duty,  and  hud  dbtrained  the  goods  of  the  relator  for  non-pavment  of  the  duty, 
sad  pmying  an  ascount  of  the  money  levied  and  expended,  in  iiffanction  against  an 
undue  ievy,  and  a  direction  that  the  commissioners  should  replace  any  sums  which 
iSbSf  had  applied  to  purposes  not  Warranted  by  the  act,  a  general  demurrer  for  want 
sC  eqeitv,  and  a  demurrer  arr  temm  for  defect  of  partis^  ware  over-ruled :  the  Lord 
Chancellor  being  of  opinion,  that  a  paryamentary  grant  of  a  duty  on  coal  imported 
into  a  town,  hi  aid  Of  the  pecaniary  mabiiity  of  Che  inhabitants  to  protect  the  town 
torn  the  encroacboient  of  the  sea,  is  a  gift  to  a  ehantable  use|  that  a  clause  in  the 
act  diilBcting  suits  to  be  prosecuted  against  die  treasurer  only,  was  not  applicable  to 
MMl  in  which  adequate  relief  eould  not  be  obtained  except  against  the  commis- 
aensn;  and  that  the  information  might  be  sustained  against  the  arting  commissioners 
dttiy,  for  the  purpose  of  relief  in  'respect  of  their  past  acts,  and  for  the  purpose  of 
fntpeslive  rMlatiea  oHlet  comadHnoiservmMt  be  made  pssifei  ss  ttiey  qualified  and 
siaiined  the  Inactionf  under  the  provisions  of  the  act* 

(•}  I9^%e,a*«#s4* 

cation, 
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1818«  catioDy  with  power  (among  other  things)  for  seven  or  more 
of  them>  to  direct  the  streete,  lanes,  and  ways  within  the 
town  to  be  cleansed  and  lighted  in  such  manner  as  they 
should  think  necessarj*,  and  for  defraying  the  expenses  so 
incurred,  in  every  year  after  passing  the  act,  (the  first 
year  ^to  be  computed  from  the  25th  of  December^  1772,)  or 
oftener  if  they  should  think  necessary,  to  make  one  or 
more  rate  or  rates,  assessment  or  assessments,  to  be  signed 
by  seven  or  more  of  them,  on  the  tenants,  or  .occupiers  of 
all  houses,  shops,  warehouses^  &c«  tenements  or  heredita- 
ments, within  the  town,  not  exceeding  in  the  whole  in 
any  one  year  three  shillings  in  the  pound  on  the  rate 
made  for  the  relief  of  the  poor;  the  money  so  raised  to  be 
be  paid  to  the  collector,  with  powers  of  distress  and  sale  in 
case  of  non-payment.  After  certain  provisions,  among 
others,  for  enabling  any  person,  under*  an  order  fsom  five 
or  more  of  the  commissioniers,  to  inspect  the  poor-rates^ 
and  for  authorizihg  the  commissioners  to  borrow  money 
on  the  credit  of  the  rates  arising  under  the  act,  one  section, 
reciting  that  **  the  town  of  Brighton  is  situated  by  the  sea- 
side, and  within  six  miles  of  the  port  or  harbour  ofShore^ 
ham^  and  belongs  to  the  said  port,  and  that  great  part 
having  been  destroyed  by  the  breaking  in  of  the  sea, 
several  groyns  were  some  years  since  erected  which  have 
preserved  the  town,  and  the  coast  is  now  safe  and  com- 
modious at  several  times  of  the  year,  for  ships  and  vessels 
to  unload  and  land  searcoal,  culm,  and  other  coal,  on  the 
beach  of  the  town,  for  the  use  of  the  inhabitants ;  and  that 
the  said  groyns  are  become  greatly  out  of  repair,  and  the 
inhabitants  of  the  town  are  not  able  to  raise  money  suffi- 
cient to  repair  the  same  without  the  aid  and  authority  of 
parliament,"  constituted  and  appointed  the  commissioners, 
or  any  seven  or  more  of  them,  trustees  for  repairing,  im- 
proving, maintaining,  and  preserving  the  said  groyns,  and 
erecting  and  building  any  new  groyns,  or  such  other  works 
as  to  them,  or  any  seven  ^r  more  of  them,  at  any  general 
meeting  assembled  for  putting  in  execution  the  powers  by 
the  act  given,  should  seem  most  proper.    The  following 

section 
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wctlon  enacted  that,  **  for  the  better  effecting  and  sapport  1818. 
of  the  premises,  there  should,  from  the  24th  day  QfJune^ 
1773,  be  paid  to  the  said  trustees  and  their  successors,  or 
silch  persons  as  seven  or  more  of  them  should  appoint,  the 
sum  of  sixpence  for  every  chaldron  of  sea*coal,  culm,  and 
otlicr  coal,  tliat  should  be  landed  on  the  beach  of  the 
coast  at  the  town  of  Brighiqn ;  and  the  said  trustees  and 
their  successors,  &c.  were  authorized  and  empowered  to 
collect  and  receive  the  said  sum  of  sixpence  from  the  mas- 
ters or  owners,  or  other  persons  having  .the  rule  or  com- 
mand, of  every  ship  or  other  vessel,  for  every  chaldron  of 
sea-coal,  culm,  or  other  coal,  landed  and  discharged  out 
of  any  ship  or  vessel  on  the  beach  or  coast  of  Brighton^ 
or  otherwise  brought  into  the  said  town  within  the  pa- 
rish'of  Brighton.  The  act  also  authorized  the  trustees 
to  distrain  for  non-payment  of  the  rate^  and  to  assign  the 
rate  as  a  security  for  money  borrowed,  not  exceeding  the 
sum  of  1500/. 

The  information  filed  the  26th  of  Naoember^  1814^ 
stated,  that  by  an  act  of  parliament  passed  in  the  fif- 
tieth, year  of  the  king,  entitled,  "  An  act  to  repeal  an 
act  made  in  the  thirteenth  year  of  his  present  majes^ 
for  paving,  lighting,  aad  cleansing  the  town  of  Brighten^ 
and  removing  and  preventing  nuisances  and  annoyances 
therein;  for  regulating  the  market,  for  building  and  re- 
pairing groyns  to  render  the  coast  safe  and  commodious, 
for  landing  coal  and  culm,  and  laying  a  duty  thereon, 
and  for*  making  other  provisions  in  lieu  thereof;  and  for 
relating  weights  and  measures,  and  building  a  town 
hall"  (a) ;  the  former  act  was  repealed,  except  so  far  as 
relates  to  the  market,  and  certain  persons  named  were 
coDstituted  commissioners  for  putting  the  present  act  into 
execution,  with  power  to  appoint  a  treasurer  and  clerk, 
and  a'  collector  or  collectors  of  the  fates  or  assessments 
to  be  levied,  and  the  monies  to  be  received  by  virtue  of 
the  act,  and  a  surveyor  or  surveyors,  and  such  other 

(a)  so  Geo,  J.  c.  xxx?iii« 
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1818.       ofBoeft  finr  the  neoeumy  etteacioxi  dT  the  aet  a»  lihef 
ahoald  think  proper;  and  such  persons  Bbto  h^  npfcioltiBA 
wtre  to  deHvter  to  the  eommissionerB,  correct  accounts  b 
irritidg  of  all  monies^  mattery  aad  things  reeeifed  or  coflH 
mittcjd  ta  their  charge,  and  the  commissioners  were  to  came 
propet  books  to  be  bept,  in  wfaidi  regular  entries  mA 
accounts  should  be  made  of  the  severri  meetings  held  in 
punraance  of  the  act,  aird  of  Ae  commissioners  present 
thereat  respectireljr  and  of  aR  acts  and  proceedings  what- 
soever concerning  the  act,  and  also  an  account  of  sll 
monies  assessed  or  raised  and  receiired,   or  payable  by 
Ttrtue  thereof  and  of  the  application  and  payment  there* 
o(  and  of  all  contracts  to  be  made  by  virtue  of  the  act, 
til  which  accounts  should  be   examined  and  settled  by 
the  commissioners,  or  any  thirteen  or  more  of  thero^ 
assembled  at  any  meeting  to  be  held  in  pursuance  of  the 
act^  who,  together  with  their  clerk,  shoidd  subscribe  their 
names  to  the  same;  and  all  entries  so  signed  should  be 
admitted  in  evidence  if  necessary  in  any  court ;  and  such 
books  should  be  kept  by  the  clerk  for  die  time  being,  or 
by  such  other  person  and  at  such  place  as  ^the  fcommis-^ 
sioners  should  direct,  and  should  at  all  convenient  timet 
be  open  to  the  inspection  of  the  commissioners,  and  of  sll 
other  persons  rated  and  assessed  «br  the  purposes  of  the 
act,  or  otherwise  interested  therein ;  and  it  was  enacted, 
among  odier  things,  that  for  raising  money  for  defraying 
the  several  charges  and  expen.ses  of  paving,   watching^ 
cleansing,  and  lighting  the  town,  and  all  other  charges  and 
expenses  attending  the  execution  of  the  act,  (except  so  (at 
as  therein  otherwise  provided  for,)  and  for  defraying  the  in- 
terest, and  repaying  the  monies  borrowed  upon  the  credit 
of  the  rates  and  assessments  for  pavings  &c.  directed  to  be 
levied  by  the  former  act,  it  should  be  lawful  for  the  commis- 
gioners  once  in  every  year,  or  oftener  if  they  should  tt^ink  it 
necessary,  the  first  year  to  be  computed  from  the  1st  day  of 
Jasmary^  1810,  to  make  one  or  more  equal  rate  or  raf^  ^^ 
sessment  or  assessments,  to  be  signed  by  ady  thikt^en  o^  i^^^ 
of  the  commissioners  ibr  die  time  beings  upon  the  t^ia^its  or 
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whntwiwver  within  the  town,  jo  asiMch  rates  or 'HWfiinr^la 
4«dm^tenMd  in  the  wholes  in  anyone  yeer»  the^^ntti  9f 
te  in  ihfi  fQuod  on  t|ie  teak  £>r  the  time  bmg,  on  whieh 
ivlci  aile  iriuii^&r  the  TfUrf  of  the  poi>r  4if  the  pitftt 
iifeid ;  end  the  iaDiBoabNoners  "were  empowered  from  twe  40 
^igiBf  «Khen  they  shoidd  jn^se  nooefatry^  U^  bemrow  )at  inlerast 
.ujr  fiiiiis  not  exeeodiDg  the  Mun  jUbereiQiifter  fliteeKtioned, 
vppn  the  aredit  of  the  mfte  for  ifmrnig^  tov,  and  bf  any 
writing  under  their  hands  and  eeab  to  mon^gf^-^r  nisign 
ihetntOy  or  any  part  4heneof ;  provided  ^at  nothing  therain 
iBontained  ahnald  authorise  the  eomtniiaioQerv  to  bormw 
en  the  toredk  vof  4he  rate  for  paving, 'te**  any  lal^er  auai 
Aen  SftOQil^  untal  the^mm  i^  St^OLj  ahready  borrowed 
vpoQ  the  eredttef  die 'Said  niite»iwaex!edaeedW4i  som  not 
-eaceeding  2QpQLf  ^laespt  £>r  the  pwpose  of  huildii^  a 
mwnliaU  and  offioes  thereto;  and  U wns  farther  enaotedt 
thai  it  should  be  kwfal  for  the  oosamiasionegs  to  continae 
Ihe  market  established  nnfer^  ^and  to  collect  the  rentaor 
leUs  payable  hy  yirtoe  o&  'the  foinser  lael^  wfaioh  ena- 
powerod  (he  ommissioQer^  for  the  purpose  <of  iioprowig 
ihe-inaiiket,  to  borrow  any  father  snais  of  money,  not  ea- 
Mceodjngin  die  whole  Ae  sum  of  fiO0O7«)  npon  the  4»edit 
nftthe  taafket,  ^and  the  vents,  'pro6ts»  and  tolls  thapoof; 
ani  it  -was  further  aancted,  that  irfter  the  monies  whitoh 
.w•re^dKn  dae^  orwhidi  should  be  aflnrwaxds  borrowed^ 
iqBdnthetscadit  of  the  xaaxket,  or  the  zant|»  pnaSlSb  nnd 
tolls 'Aerenf,  ahooU 'have  been  folly  paid  and  sett iriad,  it 
ihsnU  be  lawfnl  ifor  dw  foaonalssi^ners,  and  they  e^ere 
ihBrdiy.ieqi:&ired,  topayand  apply ai^auridnsthM  mif^t 
•hsue^aoMB'&im^tbeaiarloet,  orkfae  asnta  or  tolls  themof, 
in  aid'of  iiK  rate  for  poffaig,  Jbo,  01^  itfae  rdnty 
idireoled  'to  be  ieviad  -^iqpon  leoal  and  eidv, 
*«!  to  diem  ahewld  .seam  'masooable  «nd  ptoper ;  and  .after 
Whang  dw'pvwrisiaBi  of  dM  fonneraet,  that  die^oein- 
toisncBen*  named  thenan  should  he  tnstoes  far  rehiring, 
ho^mMogy  fiMntaiiani^  and  pM«iaing"die  groyns  dut 
bad  been  erected  for  the  prcnwaeiion  of  die^tosni^  and 
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1818.  erecting  and  building  any  new  ones,  or  such-  other' worb 
as  should  appear  to  them  most  proper  for.  that  putrpoie^ 
and  that  the  sum  of  sixpence  should  be  paid  for  every  chal- 
dron of  se»-coal,  culm,  and  other  coal»  landed  on  the  beadi 
of  the  coast  of  the  said  town,  and  that  the  commissionen 
/  might  borrow  any  sum  not  exceeding  1500/.  upon  the 
^  security  of  the  said  duty ;  and  fiuther  reciting  that  the 
comraissionerB  had  accordingly  borrowed  the  sum  of  .ISOOiL 
upon  the  security,  part  of  which  was  then  due;  and  that 
since  the  passing  of  the  former  act,  great  encronchroents 
had  been  made  by  the  sea  upon  the  coast  adjoining  the 
said  town,  and  that  the  said  duty  had  been  found  inadequate 
to  the  pharges  and  expenses  of  erecting  new  groyns,  walls, 
and  other  fences  or  works  which  were  necessary  for  the  saiisty 
'  and  protection  of  the  town  against  such  encroachments ;  die 
.  act  authorized  and  required  the  commissioners  from  time  to 
*  time  as  to  them  should  seem  necessary  and  expedient,  to 
repair,  improve,  and  maintain,  add  to,  alter,  or  remove  the 
groyns,  or  fences,  or  works,  then  already  erected  and  built 
oi^  to  be  made,  erected,  and  built,  or  to  cause  to  be.  made, 
erected,  or  built,  new  groyns  or  other  works  whatsoever, 
which  might  appear  to  them  necessary  or  proper  for  the 
safety  of  the  town  or  any  part  thereof  or  any  part  of  the 
beach  or  shore  within  the  town,  and  enacted  that  theie 
should  be  paid  to  the  commissioners,  or  to  their  collector, 
&C.  any  rate  or  duty  which  th^  should  think  fit  to  direct 
ngt  exceeding  the  sum  of  three  shillings  for  every  chaldron 
of  seapcoal,  culm,  or  other  coal,  landed  on  the  beach,  or 
in  any  other  manner  by  land-carriage  or  otherwise^bitNi^ 
or  delivered  within  the  limits  of  the  town :  and  the  act,  after 
divers  clauses  for  enforcing  the  payment  of  the  last-menr 
tiimed  tolls,  and  for  other  matters  reUtive  thereto,  autho^ 
rized  the  commissioners  for  the  purpose  of  maintaioiiii^ 
repairing,  or  improving  the  present  groyns  or  works  far 
'  the  protection  of  the  town,  and  for  erecting  new  groyns  or 
works,  and  for  making,,  repairing,,  and  improving  the 
aame^  to  borrow,  upon  the  credit  of  the  said  rate  600QL  in 
manner  therdn  mentioiied* 
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The  iaformatioQ  further  stated,  that  the  acting 'cbmmi9- 
uonen  under  the  last  act  of  parliament  were  the  Defend- 
ants.   That  at  a  meeting  of  the  commissioners,  held  on 
the  2d  of  Majf^  1810,  it  was  resolved,  that  Thmm  Atiree  , 
of  BrighUm  should  be  appointed  clerk  and  treasurer  to 
the  commissioners,  giving  security  to  their  satisfaction, 
(which  security  they  had  neglected  to  take,  and  which 
offices  of  treasurer  and  clerk  ought  not  to-  be  holden  by 
the  same  person,  the  duties  thereof  being  incompatible) ; 
'and  at  the  same  meeting  it  was  likewise  resolved,  that^ 
William  Gates  of  the  said  town  should  be  appointed  col- 
lector of  the  tolls  and  rates,  and  Attree  and  Gates  had 
ever  since^  and  still  acted  in  the  said  respective  offices,  and 
at  the  laat^mentioned  meeting,  the  commissioners  directed 
that  from  that  day,  (the  2d  Jtfoy,  1810,)  until  the  1st  of 
Mittfj  1811,  the  duty  on  coal  should  be  three  shilHhgs  per 
chaldron;  and  at  successive  annual  meetings  of  the  com- 
missioners, the  coal-duty  was  continued  at  three  shillings, 
ootil   the   1st  of  Jl%,   1815;    That  the  duty  of  three 
shillings  per  chaldron  was  accordingly '  levied  by  Gates 
in  each  of  the  years  from  1810  to  1815,  on  all  the  sea-coal, 
culm,  and  other  coal  landed  on  the  beach,  or  brought  to 
the  town,   and  Attree  received  from  Gates  the  sums  so 
levied,  and  after  payment  of  the  interest  which  accrued 
doe  on  the  debt  of  1 1 40/.,  the  residue  of  the  debt  of  1 500/., 
contracted  on  the  credit  of  the  former  duty  on  coal,  and 
of  all  the  expense  incurred  in  erecting  or  repairing  groyns 
under  the  said  acts,  there  was  at  the  end  of  each  of  the 
said  years  a  very  large  surplus  of  the  said  monies,  which 
mihe29tiho£  November f  181S,  amounted  to  4&08/.  155.  Jd. 
That  it  was  the  duty  of  the  conunissioners  to  apply  a  suffi- 
*  dent  part  of  the  surplus  in  payment  of  the  debt  of  1 140/., 
and  the  surplus  or  remainder  of  the  sum  of  4808/.  155.  fd* 
would  have  been  more  than  sufficient  to  answer  the  ex- 
penses of  erecting  or  repairing  groyns  for  some  years  to 
cbme;  but  the  commissioners,  in  breach  of  thdr  duty,  and 
without  any  necessity,  on  or  about  the  lOdi  o( Zitcember^ 
181S|  resolved  that  tlie  sum  of  2000/.,  in  four  several  sums 
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LS18.  of  500/.  C9ch»  should  lie  borrowed,  at  5  per  amin  M  the 
credit  of  the  coal-duty,  and  should  be  repaid  bjr  the  taoh 
surer  thereout  as  follows^  yia.  5002.  and  interact  at  the 
expiration  of  six  months,  5002.  and  interest  at  the  expir- 
ation ^f  twelve  Aionth%  5002.  and  interest  at  the  aa|wintinn 
of  eighteen  months,  and  the  remaining  .5002.  aiKliitfefpit 
at  the  expiration  of  twen^<&ur  monthi,  firom  the  tlM 
such  jmonies.should  be  advanoed. 

The  information  further  stated,  that  on  the  I2th  o(Ja^ 
rmanfi  1814,  the  oommissioners,  or  some  of  them,  in  punu- 
anoe  of  the  said  resohition,  signed  three  several  debestmei 
for  500^  each,  vhich  money  vas  paid  to  tibe  commissioiwn 
or  tp  tfceir  treasurer  Jttreef  fiwr  their  usf^  by  Mr*  Jimm 
Westf  one  of  the  conmiissioaeBs.  That  :tibe  coromisaioqei% 
or  some  of  them,  on  the  2d  of  March^  1814,  sjgnsd 
another  debenture  for  5002.  to  WiMt^  which  money  ^W 
also  paid  to  them  or  to  JJUree  their  treasurer,  for  their  Vf^ 
That  the  commissioners  have  in  every  year,  from  the  paaaqg 
of  ..the  act  to  the  present  time^  misapplied  a  very  consider* 
able  part  of  the  money  arising  from  the  duty  on  coal,  and 
that  although  the  act  of  .the  fiftieth  year  of  his  pnssat 
xnajesty  gave  power  to  the  commissioners  to  impose  a  do^ 
on  cod,  not  cxc^edii^  these  shillings  per  chaldroi^  to  tepsir, 
&C  the,groyns,  walls,  or  other  fences  or  woiiks  necemiy 
or.proper  for  the  safety  of  the  town,  or  any  ipart  tbeieof, 
or.any  part  of  thebeach  or  shore  within  the  town^  yet  the 
commissioners  have  constantly,  duiing  the  period  afinei^, 
^ippliedii  very  oonsiderable  part  of  the.monies.adsiqg  ftmu 
^Ihe  aaid  duty,  in.aid.of  the  rate  for  {lavin^  {(c  the  tewo ; 
^nd  that,  the  commissioniers  imposed,  at  .the  several  timfs 
sfi^resaid,  tbe  duty  of  jdisee  ahillin^  per  Ghaldron  on^oii^ 
not  morely  &r  the  jiurppse  of  .erecting  and  xepaicing  ibe 
jff^jut  BA  aforesaid,  but  .that  thc^  might  bave  a  ma^ 
laq^iund  to  8pply,.in  case  of  the  town  rate. 

The  .information  proceeded  to  4tat%  that  onthe  4lith4»f 
Jmcf  JiaiQ,  the  babmeeof  the  mimqrmBvig  fyim  Ae 
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CObI«dutyi  after  payment  of  the  charges  of  erecting  and 
repairing  groyns  and  other  incidental  expenses,  amounted 
toSOM.  15s.  Sd.i  in  November^  1810,  such  balance  amounted 
to  ISiSL  5s.  Sd.;  in  November,  1811,  to  2209^.  10$.  lOd.; 
wi^SUioi  December  J  1S12,  to  S657/.  85.  \d.:  and  on  the 
29^ o{ November,  181S,  to  4808A  155.  Id.;  and  the  total 
of  thedatyon  coal  from  the  29th'^of  JV(m»7i6fr,  1813,  to 
the  present  time,  amounted  to  a  very  considerable  sum,  in 
addition  to  the  said  sum  of  4808/.  155.  Id.  That  it  ap- 
peared from  the  treasurer's  account,  that  the  expenses  of 
paving  &C.  the  town,  exceeded  the  receipts  tinder  the  town- 
rate^  on  the  4th  June,  1810,  by  1004/.  75.  %ds  on  the  23d 
November,  1810,  by  1222/.  05.  9d.s  on  the  28th  of  Naoem-^ 
btr^  1811,  by  3078Z.  55.  \Od.s  on  the  1st  January,  1813, 
by  5309/.  7^11^;  and  on  the  29th  November,  1813,  by 
7592/.  135.  Od.  That  the  annual  deficiencies  of  the 
town-rate  to  answer  the  said-  expenses  were  in  a  great 
measure  made  good  out  of  the  g^eral  balances  of  the 
coal-duty.  That  it  appeared  by  the  said  respective  state* 
meats  that  very  large  sums  arising  from  the  coal-duty 
had  been  unjustly  and  .  improperly  applied  by  the  com- 
missioners'  in  aid  of  the  rate  for  paving,  &c.,  whereby 
persons  not  resident  in  th^  town,  but  occasional  visitors 
thereto,  and  who  greatly  contribute  to  the  support  thereof, 
had  been  compelled  to  pay  a  large  proportion  of  the 
expenses  which  ought  to  have  been  borne  by  the  resident 
inhabitants,  viz.  the  expenses  of  paving,*  lighting,  cleansing, 
and  watcliing  the  town.  That  although  the  act  confined  tlie 
sums  of  money  arising  from,  the  coal-duty  and  the  other 
tolls  and 'duties  thereby  made,  and  the  town-rate,  to  the 
req)ective  purposes  before  mentioned,  yet  the  commis- 
aoners,'  in  breach  of  their  duty,  had  lately,  out  of  the  funds 
arisen  from  the  rate  on  coal,  caused  to  be  erected  a 
bathing-house  on  the  beaoh  of  the  town,  the  building  of 
which  was  attended  with  a  very  considerable  expense,  and 
had  applied  the  said  trust-fund  to  several  other  improper 
parposesy  in  violation  of  the  act. 
Vol.  I.  T  The 
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The  informfktion  then  stated)  that  it  appeared  by  the  boob 
kept  by  the  commissioners,  thftt  on  the  21st  oiMay^  181], 
it  was  resolved  by  them  that  W*  R.  NM  (one  of  the  acting 
commissioners)  should  be  paid  the  sum  of  500/.,  in  additioa 
to  the  sum  of  ^0l.  paid  by  AUree^  on  account  of  bis  expenses 
relative  to  the  act,  and  that  JUree  should  be  paid  SOOiL  on 
account  of  the  act ;  and  on  the  1 1th  Junef  1810,  it  was  re- 
solved that  the  sum  of  7^/.  185.  9d.  should  be  granted  to 
Nm  as  a  remuneration  for  his  active  services;  and  acoocd* 
ingly  the  said  sums,  or  a  considerable  part  therof,  were 
paid  to  the  said  respective  persons  out  of  the  fund 
arisen  from  tlie  coal-duty.  That  no  part  of  the  sum 
of  2000/.,  borrowed  by  the  commissioners  upon  the  cre- 
dit of  the  coal-duty,  had  been  applied  by  them  to  the 
repairing,  &c.  of  any  groyns  or  other  works  necessary  or 
proper  for  the  safety  of  the  town,  or  any  part  thereof  or 
any  part  of  the  beach  or  shore  within  the  town ;  bat  the 
last-mentioned  sum  had  been  applied  by  the  commissioDers 
to  very  different  purposes,  contrary  to  the  act,  and  in  vio- 
lation thereof,  and  of  their  duty  in  the  due  execution  of  the 
same.  That  the  relator  had  applied  to  and  required  the 
commissioners,  and  AUree  and  OateSf  not  to  proceed  to 
compel  payment  of  the  duty  on  coal  so  directed  by  the 
commissioners  to  be  raised,  until  the  whole  amount  of  the 
money  collected  and  levied  as  aforesaid  had  been  justly  and 
fiiirly  expended  according  to  the  meaning  of  the  act;  but 
the  commissioners,  their  treasurer  and  collector,  had  not- 
withstanding, proceeded  to  levy  a  dis^ess  upon  the  goods 
of  the  relator  for  the  duty  on  coal  claimed  by  them  to  be 
due  from  him,  and  had  actufilly  seized  and  carried  from 
off  the  premises  of  the  relator  coal  to  a  larger  amount  than 
the  duty  so  claimed. 


The  information  charged  that  the  act  meant  and  iu* 

tended  that  the  commissioners,  before  they  imposed  any 

duty  upon  coal,  should  calculate,  or  procure  an  estimate 
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of,  the  probable  amount  of  the  expenses  to  be  incurred  in 
the  then  current  year,  for  repairing,  &c.  the  groyns  and 
other  fences  which  might  be  necessary  for  the  protection  of« 
the  town  against  the  encroachment  of  the  sea,  and  that 
such  a  duty  only  ought  to  be  imposed  upon  coal  as  would 
be  sufficient  to  raise  a  sum  equal  to  such  expense,  but  for 
no  other  puiposesi  and  that  if  it  should  happen  that  the 
commissioners  were  mistaken  in  their  calculations,  or  that 
the  estimate  should  exceed  the  sum  expended,  and  that 
such  excess  should  leave  an  inconsiderable  surplus  of  the 
coal-duty  after  payment  of  the  sums  borrowed  thereon, 
and  the  aforesaid  expenses^  and  if  there  was  no  probability 
that  any  fiuther  sum  would  be  immediately  wanted  for  the 
erection  and  repair  of  the  groyns,  then,  but  not  otherwise, 
such  inconsiderable  surplus  might  be  applied  in  aid  of  the 
town-rate.  That  the  comtnissioners  did  not  make,  or  caus^ 
tobemade^  any  estimate  or  survey  previously  to  imposing  the 
coal«^ty,  for  ascertaining  the  amountof  the  probable  charges 
and  expenses  that  would  be  necessary  in  erecting  and  re- 
pairings  &e*  the  groyns  or  other  works,  so  that  in  imposing 
the  duty  of  three  shillings  a  chaldron  on  coal,  they  did  not 
at  all  liegulate  themselves  by  the  amount  of  such  expenses, 
bat,  on  the  contrary,^  always  imposed  such  duty,  in  order  to 
raise  a  sum  of  money  to  be  applied  in  aid  of  the  town-ratCn 
and  well  knew  at  the  respective  times  when  they  imposed 
the  duty  ot{  coal,  that  for  the  mere  purpose  of  repairing^ 
&c,  the  groyns,  and  erecting  or  building  any  new  ones  or 
other  works,  there  was  no  necessity  to  impose  such  duty, 
and  that  tlie  money  in  hand,  arising  from  the  previous 
daty  levied,  was  more  than  sufficient  to  answer  such  ex* 
peitses,  or  that  at  least>  a  much  less  rate  or  duty  than 
three  shillings  per  phaldron  would  have  been  sufficient* 
That  the  expenses  of  repairing,  &c.  the  groyns  and  other 
works  never  in  one  year  were  equal  to  the  sum  raised 
for  that  purpose,  but,  on  the  contrary,  the  duty  in  every 
year  greatly  exceeded  the  expenditure.  That  in  no  case 
were  the  commissioners  at  liberty,  under'  the  act  of  the 
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50  G.  3.,  to  apply  any  part  of  the  duty  arising  from  Coal 
in  aid  of  the  town-rate^  until  they  had  paid  off  all  monies 
which  had  been  borrowed  upon  the  credit  of  the  coal-duty. 
Thsi  Aitreej  the  treasurer  to  the  commiMioners,  by  their 
direction^  had  carried  the  amotemt  of  duties  arising  from 
coal,  and  the  rents  and  tolls  of  the  market,  and  the  r8te» 
imd  assessments  made  on  the  inhabitants  of  the  town, 
to  one  general  account,  and  they  had  thereby  appropriated 
the  balance  in  their  hands,  or  in  the  hands  oiAttree^  on  ac- 
count of  the  duties  arising  from  coal,  to  the  payment  of  the 
deficiency  in  the  rates  and  assessments  on  the  inhabitants  of 
the  town.  That  the  receipts  of  the  duty  on  coal  ought  to  be 
applied  exclusively  to  the  payment  of  the  monies  properly 
charged  on  such  duty  by  the  commissioners,  and  the  expense* 
of  erecting  and  repairing,  &c  the  groyns,  and  that  no  fiirther 
rate  or  duty  should  be  imposed  upon  coal,  but  for  such 
purposesi.    That  though  the  money  in  hand,  arising  from 
the  receipts  of  the  coal-duty,  was  more  than  su£Bcient  to 
answer  the  above  purposes  for  a  considerable  time  to  come, 
yet  the  commissioners  threatened  to  levy  three  shillings  per 
chaldron  under  the  rate  last  made,  and  likewise  to  impose 
another  similar  rate  upon  the  expiration  of  the  oU  one  ; 
and  that  the  commisnoners  ought  to  be  decreed  to  replace 
to  the  account  of  the  coal-duty  all  such  sums  of  money 
which  they  had  improperly  taken  from  the  produce  of  that 
duty,  and  applied  to  purposes  to  which  they  were  not; 
applicable  under  the  second  act. 


The  information  prayed,  a  declarati(m  that  the  com- 
missioners are  not  entitled  under  the  act  of  the  50  G.  3« 
to  impose  any  duty  on  coal  landed  on  the  beadi  of  the 
town  of  Brighton^  or  in  any  manner,  by  hind-carriage 
or  otherwise,  brought  or  delivered  within  the  limits  of  the 
town,  except  for  the  purpose  of  repairing  &e.  the  groyns, 
wall%  or  fences,  or  works  already  erected  and  built,  or  to 
be  made,  erected,  and  built,  for  the  safety  of  the  said  town  ; 
an  injunction  to  restraia  the  commissioners  from  imposisi|f 
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any  dat;  or  assessment  oq  the  coal  so  landed  or  bronght 
to  Brighton  .but  for  the  purposes  last  mentioned,  and  to 
restrain  the  commissioners  from  levying,  and  Attree  and 
Gates  from  receiving  or  collecting,  any  sum  or  sums  of 
money  under  any  duty  or  assessment  on  such  coal  which* 
should  not  have  been  made  for  such  last-mentioned  pur- 
poses; an  account  of  all  the  monies  collected  by  Gates  and 
received  by  AUree^  or  by  the  commissioners,  in  each  year 
from  the  passing  of  the  second  act  to  the  present  time,  in 
respect  of  the  duty  on  coal,  and  of  the  application  thereof 
in  each  of  the  said  years,  and  of  the  expenses  incurred  in 
each  year,  in  the  repairing  &c.  the  groyns,  walls,  fences,  or 
works  erected  for  the  safety  of  the  town,  and  in  erecting 
and  building  new  ones,  and  an  account  of  the  money  bor- 
.  rowed  by  the  commissioners,  and  then  due,  on  the  credit 
of  the  coal-duty,  and  what  money  had  been  applied  in 
payment  of  the  interest  on  such  debt  $  that  the  balance  of 
the  coal-duty  so  received  by  Attree^  or  by  the  commissioners, 
after  deducting  the  expenses  of  supporting  aod  erecting 
fences  against  the  encroachment  of  the  sea,  and  the  pay- 
ment of  the  principal,  if  any,  and  the  interest  of  the  debt 
contracted  on  the  said  duty,  might  be  ascertained  and 
api^ied  in  payment  of  the  debt  due  thereon,  and  that  the 
residue  of  such  balance  might  be  applid  exclusively  to  the 
payment  of  the  expenses  of  supporting,  maintaining,  and 
erecting  fences  necessary  to  prevent  the  encroachment  of 
the  sea;  and  if  it  should  appear  that  the  money  arisen 
from,  or  borrowed  on  the  credit  of,  the  duty  on  coal,  since 
the  pasung  of  the  second  act,  had  been  applied  to  pur- 
poses not  warranted  by  the  act,  then  that  the  commissioners 
might  be  decreed  to  replace  such  money  to  the  account  of 
the  duty  on  coal,  and  that  in  the  mean  time  they  might  be 
restrained  from  borrowing  any  iarther  sum  on  the  credit  of 
the  ooal-duty»  and  that  all  the  commissioners  might  be 
directed  to  keep  distinct  accounts  of  all  monies  hereafter  to 
he  levied  under  the  act 

T  8  In 
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In  addition  to  the  clauses  stated  by  the  information^ 
the  act  of  the  50  G.  3.  enacted»  that  all  actions  or  svits 
which  the  commissioners  might  find  necessary  to  prose- 
cute, for  the  recovery,  of  any  damage  or  sum  of  monej 
due  to  them,  by  virtue  of  the  act,  should  be  commenced 
and  prosecuted  in  the  name  of  their  treasurer  for  the  time 
being,  and  that  all  actions  and  suits  which  it  might  be 
necessary  for  any  other  person  to  commence  or  prosecute, 
on  account  of  any  contract  made  by  the  commissionersy 
or  any  of  them,  as  such,  or  by  any  other  person  on  their 
behalf,  in  pursuance  of  the  act,  for  the  non*performaace 
of  such  contract,  or  for  any  other  act  or  thing  done  by 

.  the  commissioners,  or  apy  of  them,  or  any  other  person 
by  their  order,  in  pursuance  of  the  act,  should  be  commenced 
and  prosecuted  against  the  treasurer  for  the  time  beiog. 
The    1 12th    section   authorized  the    churchwardens    and 

'  overseers  of  the  poor  to  grant  a  drawback  of  the  daty  to 
su(;)i  poor  persons  as  were  not  able  to  pay  the  same,  on 
any  coal  for  their  own  use,  not  Exceeding  two  chaldrons 
in  one  year*  The  116'th  section  enacted,  ^ that  after  the 
money  then  due,  or  which  should  thereafter  be  borrowed, 
upon  the  crcdii  of  the  duty  arising  from  coal,  and  the  ex- 
penses incurred  in  erecting  and  maintaining  the  groyns 
and  other  works,  should  have  been  fully  paid,  it  should  be 
lawful  for  the  commissioners  to  apply  any  surplus  that  might 
thereafter  arise  from  the  said  duty,  in  aid  of  the  rate  for  pav- 
ing, &c.  as  to  them  should  seem  reasonable  and  proper. 


In  December^  1814,  the  Defendants  filed  a  general  de- 
murrer, fihowing  ^*  that  His  Majesty's  Attorney-Greneml 
hath  not,  by  the  said  information,  made  such  a  ctise  as 
entitleis  him,  in  a  court  of  equity,  to  any  such  i*elief  against 
these  Defendants,  touching  the  matters  in  the  said  inform- 
ation mentioned  and  complained  o^  as  is  ^lereby  prayed^ 
or  any  other  relief  in  a  court  of  equity,"  —  On  the  argu- 
ment before  the  Vice-Chancellor,  the  Defendants  alleged, 

7  -  ore 
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ofY  tenus^  B8  another  cituse  of  demurrer,  a  want  of  parties. 
The  demurrer  having  been  allowed  by  His  Honor  (a),  was 
now  argued  on  appeal. 

Mr.  lueach  and  Mr.  Home^  in  support  of  the  demurrer. 

This  is  a  case  prinue  impressionis.  No  precedent  has 
been  produced  of  an  information  similar  to  tlie  present. 
In  the  absence  of  authorities,  (itself  a  forcible  argument 
agauist  the  relator,)  it  is  clear,  oh  principle,  that  the  Court 
cannot  entertain  jurisdiction  in  a  case  such  as  is  here  stated, 
or  in  any  case  administer  the  relief  here  prayed. 

The  case  stated  is,  that  certain  commissioner's,  authorized 
by  an  act  of  the  legislature  to  impose,  within  a  limited 
district,  two  distinct  rates,  affecting  distinct  descriptions 
of  property,  and  applicable  respectively  to  purposes  of  two 
distinct  classes,  each  beneficial  to  the  town  of  Brighioti^ 
have  consumed  on  purposes  of  the  one  class  an  undue  pro- 
portion of  the  rate  which  was  appropriated  to  purposes  of 
the  other  class.  That  statement  presents  no  ground  for 
the  interference  of  a  court  of  equity.  Such  a  provision 
carinot  be  represented  as  a  gift  to  charitable  uses.  Here  is 
no  gift ;  no  transfer  of  a  fund ;  it  is  a  mere  compulsory 
levy,  authorized  by  the  legislature;  a  local  tax.  What 
dcfalogy  eitists  between  such  an  exercise  of  sovereign  power, 
and  the  act  of  an  individual  proprietor  devoting  a  portion 
of  his  property  to  public  purposes  ? 

The  cardinal  objection  to  this  information  is,  that  it 
requires  the  Court  of  Chancery  to  administer  criminal  law. 
Your  Lordship  is  prayed,  first,  to  declare  that  the  conduct 
of  the  commissioners  is  a  crime  at  law,  (a  singular  office 
for  a  court  of  equity) ;  next,  to  restrain  by  injunction  the 
commission  of  that  crime,  in  order  that,  if  repeated,  it  may 
be  punished  in  the  form  of  process  for  contempt  of  Court; 


?79 


1818. 


Attoansy- 
Gekeral 

V, 

Brown. 

1816. 
April  10. 


(a)  21  Jan.  1A15»  Reg.  Lib.  A.  1814.  fol.  504. 
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1818.  ftnd,  finally,  to  compel  the  cominiBBioiiers  to  leplace  suomf 

\-   -      ^  misapplied;  in  other  words,  to  inflict  a  fine.    Acoiurtef 

General  equity  cannot,  either  on  authority  or  on  principle^  asBUine 

„  ^-  a  jurisdiction  of  this  nature. 

The  information  charges  that  the  commissioiiers  have 
illegally  levied,  and  illegally  applied,  certain  rates ;  that  is» 
unquestionably,  a  misdemeanor  at  law;  and  the  Attorney* 
General,  representing  the  public,  is  competent  to  require 
from  a  criminal  tribunal  the  infliction  of  a  punishment 
due  to  the  ofience;  but  he  has  no  right  to  the  aid 
of  a  court  of  equity  for  extorting  from  the  Defendants 
answers  to  interrogatories  which  tend  to  criminate  tbem^  or 
for  enforcing  the  provisions  of  the  penal  code,  and  inters 
posing  the  process  of  contempt  as  an  additional  sanctioiu 
A  court  of  equity  cannot  administer  criminal  law  by  in- 
junction. 

The  information  requires  the  Court  to  make  regulations 
..  for  the  conduct  of  commissioners  under  an  act  of  parliai* 
^  ment,  in  effect  superseding  its  operation.     The  act  has 

provided  ^ecific  remedies  for  parties  aggrieved ;  direcdng 
suits  as  well  as  actions  to  be  instituted  against  the  treasurer 
as  the  only  Defendant.  Under  that  clause  can  the  Attor- 
ney-General sustain  an  information  filed,  not  against  the 
treasurer,  (the  Defendant  who  holds  th^t  ofiice  is  made  a 
party  only  In  his  character  of  commissioner,)  but  against 
a  moiety  of  the  commissioners,  and  for  the  purpose  of 
transferring  to  this  Court  the  administration  of  a  fund 
which  by  the  express  provisions  of  the  act  is  confided  to 
the  commissioners? 


For  any  abuse  of  their  powers  the  commissioners  axe 
respon»ble  at  law ;  sums  illegally  levied  may  be  recovered 
by  action ;  if  the  goods  of  the  relator  have  been  distrained 
for  non-payment  of  an  illegal  rate  he  may  obtain  redress 
from  the  ordinary  tribunals. 
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Eren  were  the  case  within  the  jurisdiction  of  the  Courtj 
the  relief  sought  is  impracticable.  The  information  prays 
that  the  sums  misapplied  by  the  commissioners,  being  re* 
placed  by  them,  shall  be,  not  refunded  to  the  persons  from 
whom  they  were  illegally  levied,  but  appropriated  to  the 
future  purposes  for  which  the  coal-duty  may  be  applicable; 
in  other  words,  that  money  unduly  taken  from  particular 
individuals*  in  1814  shall  be  employed  in  exoneration  of 
persons  liable  to  contribution  in  1816:  a  proceeding  in- 
consistent with  the  most  obvious  principles  of  equity.  If 
the  sums  in  question  have  been  properly  levied  the  relator's 
case  fails ;  if  improperly,  they  are  not  subject  to  the  act, 
and  cannot  be  administered  under  it.  On  the  allegations 
of  the  information  the  money  now  in  the  hands  of  the 
commissioners,  the  produce  of  an  unauthorized  assessment, 
is  not  a  fund  applicable  to  the  purposes  of  the  act,  but 
may  be  recovered  in  an  action  by  the  individuals  from 
whom  it  was  illq;ally  taken.  Is  the  Attorney-General  to 
repay  to  each  of  those  individuals  hh  respective  quota  ? 
Can  he  protect  the  commissioners  against  their  claims? 
Were  it  possibly  as  this  information  seeks,  to  render  the 
commissioners  personally  responsible,  how  is  the  money 
to  be  applied  ?  Clearly  not  under  the  act,  for  the  ground 
of  imposing  that  penalty  on  the  commissioners  is  that  the 
rates  were  not  such  as  they  were  authorized  to  levy. 


1818. 


Upon  these  grounds  the  demurrer  on  the  record  must 
be  allowed;  but  we  allege,  ore  tenusj  another  cause  of  de- 
murrer, want  of  parties.  Admitting  the  jurisdiction,  the 
Court  will  not  interpose  till  the  relator  has  brought  before 
it  all  the  persons  by  the  regulation  of  whose  conduct 
the  public  is  to  be  protected.  The  individuals  to  whom 
powers  are  given  by  the  act  are  about  a  hundred,  of  whom 
fi>r^«dght  only  are  parties^to  this  suit 


llie  commissioners  not  named,  it  is   said,   have  not 
.acted ;  but  they  may  qualify  and  .act  forthwith.    They  are 

not 
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not  to  be  represented  by  tbose  now  before  tbe  Coart^  and 
not  only  would  not  be  restrained  by  an  iDJanction  granted, 
x>r  bound  by  an  aecount  takeO)  in  their  absence^  bat  are 
entitled  to  exercise  what  they  consider  as  their  rights,  with- 
out regard  to  the  decree.  No  prospective  regulations  oan 
be  made  bnt  in  the  presence  of  the  whole  body.  The 
act  has  not  distinguished  acting  and  non««icting  comoiis- 
sioners.  Upon  what  principle  can  a  distinction  be  made 
between  individuals  whom  the  relator  has  named  as  parties, 
and  those  whom  he  has  thought  proper  to  ofnit  ?  There  is 
no  allegation  that  the  acts  referred  tb  are  the  acts  of  the 
Defendants  only.  The  acts  of  the  acting  commissioners, 
whoever  may  be  present  at  every  meeting,  are  the  acte  of 
all  the  commissioners.  The  injun<;tion,  if  sustained  at  all, 
can  be  sustained  against  the  Defendants  only  as  individuals; 
but  the  suit  is  instituted  against  them,  not  as  individuals, 
but  as  commissioiiers,  and  tbe  terms  of  the  prayer,  com* 
mensurate  with  the  terms  of  the  appointment  in  the  act, 
tomprehend  aU  the  commissioners. 


Sir  Arthur  Pigotty  Sir  Samuel  HomiUy^  Mr.  Bell,  and 
Mr.  Nettlandy  in  support  of  the  information. 

Tbe  object  of  the  information  is  to  obtain  from  the  com- 
missioners an  account  of  the  money  levied  and  applied 
under  the  acts  of  parliament ;  the  rest  of  the  relief  is  in- 
cidental to  the  account  It  seems  difficult  to  comprehend 
tbe  arguments  by  which  the  commissioners,  entrusted  with 
a  ftind  applicable  to  specific  purposes,  and  appointed 
tfnder  the  edtpress  denomination  of  trustees,  seek  to  protect 
theiiiseivet  ftaai  accounting  in  this  court. 


All  property  in  this  kingdom  belongs  either  to  private 
individudis,  including  bodies  corporate,  or  to  the  pttblic; 
for  injuries  to  the  former  the  ordinary  riemedy  is  an  action; 
for  injuries  to  the  latter,  an  information  by  the  Attorney- 
Genend.  To  one  species  of  private  property,  however,  the 
policy  of  the  law  extends  a  pecuh'ar  protection,  and  injuries 

to 


CASES  IN  CHANCERY. 


HHS 


to  it  are  redressed  neither  by  action  nor  by  mere  inform- 
ation, but  by  information  at  the  relation   of  individuals, 
upon  whom  the  assumption  of  that  character  imposes  a 
liability  tb  costs.     Property  of  this  description,  to  a  certain 
degre^  private,  partakes  the  character  of  public  property, 
as  devoted  to  purposes  in  which,  though  more  peculiarly 
beneficial  to  certain  individuals,  every  subject  is  interested. 
On   tliis  demurrer  the  question  is,  whether  the  purposes 
declared  in   these  acts  of  parliament,   namely,   the  pre- 
servation and  improvement   of  the  coast   and    town  of 
Brightott^   purposes  in  which   all  His  Majesty's  subjects 
have  an  interest,  are  not  public  purposes  such  as  entitle 
any  one,  in  the  character  of  relator,  to  state  a  case  of 
abuse.    It  is  not  necessary  that  the  purposes  be  charitable : 
io  describing  the  practice  of  the  Court  on  the  subject  of  in- 
formations, Lord  Redesdak  mentions  charities  only  as  one 
instance  among  many,  of  the  cases  in  which  that  remedy 
is  allowed,  (a)    Wherever  a  fund  is  appropriated  to  objects 
beneficial  to  the  nation  at  large,  any  individual  is  entitled 
to  the  aid  of  the  Attorney-General  for  compelling  its  due 
administration. 


Id  18. 


Attohnby* 
Genbral 

BftOWN. 


Hie  purpose  for  which  this  fund  is  raised,  the  protec- 
tion of  the  coast  from  the  encroachment  of  the  sea,  is 
expressly  enumerated  among  pious  uses  in  the  statute  of 
EUzdbHh  (6),  from  the  terms  of  which  principally  the 
Couit  derives  the  definiticHi  of  charitable  purposes;  {c)  In 
describing  the  property  upon  which  the  statute  is  designed 
to  operate,  the  preamble  specifies  property  given  <<  for 
iiepau:  of  bridges,  ports,  havens,  causeways,  churches,  sea^ 
"baoks^  and  highways."  In  this  instance  the  funds  are 
appropriated  to  the  preservatton  of  the  port  and  coast, 
and  the  repair  of  aea-banks.  Had  an  estate  been  con- 
Teyed  cm  these  trusts,  it  is  indisputable  that  the  due  ap- 


{a)  Treadiie  on  Pleadings,  p.  7.  {Jb)  43  JSfis.  c.  4. 

(c)  See  2  Vcm.  387.    9  ¥99. 40A.    10  Va.  541. 
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plication  of  the  rents  might  have  been  secured  by  'mr 
formation. 

It  18  true  that  the  fund  in  this  case  arises  not  from  the 
spontaneous  donations  of  individualsy  but  from  a  public 
compulsoiy  contribution  under  the  authority  ^f  parliament; 
but  can  that  circumstance  afford  a  reason  for  refusing  to 
entertain  an  information?  If,  on  the  petition  of  the  in* 
habitants  of  Brighton^  the  legislature  had  directed,  that 
towards  making  provision  for  poor  widows,  and  placing  or- 
phans apprentices,  sums  should  be  raised  by  duties  chai^fsd 
on  goods  imported,  and  ultimately,  therefore,  paid  by  the 
inhabitants,  could  the  mere  fiict  that  the  fund  was  proyided 
by  public  contribution  of  that  nature  preclude  the  Attorney- 
General  from  enforcing  by  this  process  its  just  admimstn^ 
tion?  Is  it  contended  that  if  tolls  taken  on  a  canal  were 
devoted  to  diaritable  purposes,  the  trustees  could  not  be 
brought  to  a  reckoning  by  information  ?  or  that,  when  the 
legislature  directed  St.  PauiP^  church  to  be  built  from  the 
produce  of  a  duty  on  coal,  no  account  could  be  taken  of 
that  duty  ?  In  the  exposition  of  the  statute  of  JElizabeA, 
contained  in  Duk^s  Law  of  Charitable  Uses,  it  is  ex- 
pressly stated,  that  *'  an  imposition  granted  upon  commo* 
dities  imported  or  transported,  to  be  onployed  upon  repair 
of  ports  or  havens,  where  they  shall  land,  is  a  charitr 
able  use,  and  within  this  statute.''  (a)  That  authority  h 
decisive. 


The  argument,  that  on  the  allegations  of  the  inform- 
ation there  is  no  fund  in  the  hands  of  the  commissioOen 
for  the  purposes  of  the  act,  is  fiJladous.  They  are  autbo* 
rized  to  levy  money  in  anticipation,  for  the  protection  of 
the  groyns,  8u%,  though  no  repairs  were  then  necessary,  to 
be  applied  from  time  to  dme^  and  to  borrow  on  the  credit 
of  the  rates.    To  what  extent,  they  were  so  authorized  is 


(«)  P.  35. 
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not  the  present  question*    The  charge  against  theni  is,  1818. 

misapplication  of  the  funds  levied  under  the  act    The  \      - 

propriety  of  the  levy,  and  the  propriety  of  the  application,  Gcneaai; 

tie  distinct  subjects  of  inquiry.  ^' 

It  is  objected  that  the  conduct  imputed  to  the  commiiH 
doners,  as  the  ground  of  the  relief  prayed,  amoiints  to  a 
-criminal  afience,  and  cannot,  therefore,  be  cognizable  in  a 
<ourt  of  equity.  The  information  contains  no  criminal 
charge;  no  allegation  that  the  commissioners  have  applied 
the  funds  to  their  own  benefit.  Can  it  be  maintained  that 
the  application  of  them  to  public  purposes,  other  than 
&ose  required  by  the  act,  is  punishable  by  a  criminal  pro- 
ceeding? The  commissioners  are  answerable  for  a  civil 
breach  of  trust,  butpe;rsons  acting  with  delq^ted  authority 
on  ihe  part  of  the  public  cannot  be  charged  criminayy 
unless  they  act  from  corrupt  motives;  without  that  imput* 
stion,  the  wilful  and  direct  Tiolaiion  of  an  act  of  par- 
iiameut  will  not  necessarily  subject  the  parties  to  criminal 
process. 

Even  if  the  acts  imputed  were  criminal,  and  such  as 
might  be  made  the  subject  of  an  indictment  for  a  misde- 
meanor, the  inference  would  not  be  correct,  that  this  Court 
is  deprived  of  jurisdiction.  Transactions  may  be  cognizable 
both  by  civil  and  by  criminal  tribunals,  bdng  the  subject 
of  a  remedial  as  well  as  of  a  vindictive  proceeding.  An 
assault  and  battery  is  at  once  .actionable  and  indictable. 
Though  no  suitor  can  legally  entitle  himself  to  a  pecuniary 
demaiid  arising  from  transactions  amounting  to  felony  {a) 
be  may  so  entitle  himsdf  from  transactions  amounting  to  a 
misdemeanor.  Were  the  acts  imputed  indictable,  yet  if 
tbey  constitute  a  breach  of  trust,  the  cestui  que  trust  is 

(«)  i.  e.  before  the  trial  of  the  oilbnder  oa  indictment;  after  his  con- 
jictioB  or  acquittal,  the  person  injured  may  recover  damages  by  action 
or  the  civil  injury.  Crmhy  v.  Lengf  12  Eati^  409*,  and  the  authorities 
there  cited. 

entitled 
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1818*       entitled  to  Your  Lordship's  declaration  that  they  shall  not 

!.  '   -  be  repeated.     The  arguments  by  which  this  demurrer  haa 

GmmatAL      been  supported  extend  to  oust  the  jurisdiction  of  courts  of 

^'  equity  in  cases  of  fraudulent  deedS)  or  conspiracies  to  q1> 

tain  wills.     It  is  clear  that  this  Court  may  administer 

equitable  reUef  where  the  subject-matter  is  criminal ;  as  in 

the  instance  of  niusancesl    Bairm  v.  Baker  (a),  Qndwn.  v. 

White  (b\     Bjfier  v*  Benikam  (c),     AUomey^General    v. 

Dottgiig,{d\  MayoTf  S^  ofjjondon  y.  Ward  (e),  AUomey- 

General  v.  Cleamer.  (/) 

The  objection  of  criminality  is  af^lieable  only  to  par* 
liccilar  interrogatories^,  and  cannot^  therefore,  support  a 
general  demurrer,  which  proceeds  on  the  assumption  that 
the  rdstor  is  entitled  to  no*  part  of  the  rdief  sought.  Were 
the  information'  ae  framfid  that  the  commissioners  could, 
not  beoemp^cd  to  answer  a  sie^e  question,  they  might 
pMsctthafnarives  against  the  ^%covety^  but  could  not  for 
Uiat  reasoA  sustain  a  demurrer  to  the  relief*  The  Court  will 
distinguish  between  the  question  wLat  relief  may  be  proper 
at  the  hearing,  and  the  general  objection  that  no  relief 
should  be  granted* 

Upon  die  statement  of  the  information  a  clear  breach  of 
trust  has  been  committed;  the  charge  is,  systematic  mis- 
application, the  levy  of  the  coal*daty  at  its  maximum,  for 
the  pmrposeof  applying  the  surplus  arising  from  that  levy 
in  aid  of  the  town-rate ;  in  e&ct  exonerating  the  resident 
inhdiitantS'Of  the  town,  at  the  expense  of  the  occasional 
visitors^  Shall  these  commissioners,  appointed  for  pur* 
poses  in  which  all  His  Majesty'»  subjects  liave  an  interest, 
^nd  admitting,  as  for  the  purposes  of  the  argument  they 
must  admit,,  the  truth  of  these  all^tions,  protect  them« 
selves  from  the  jurisdiction  of  this  Court,  and  refuse  to 

{a)  AkA.IS%.    3Atk,7SQ,        {b)3Atku^i.  {e)  I  Vei.543. 

(rf)  d  Fei.4S9^  (e)  5  Va.  129.  (/)  18  K».  21U 

render 
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render  an  account  of  the  fund  which  th^  have  mi8at>pHcd  ?        1818. 
It  is  dear  that  by  this  mode  only  can  its  due  administraiion    ^^^j^^_ 
be  secured}  and  if  Uiis  Court  refuses  to  interfere,  the  case  is      Gensaal 
remediless.    In  the  absence  of  corrupt  motive  in  the  com-       Baown. 
missioners,  an  indictment  or  information  at  law  could  not 
be  sustained,  for  a  mistaken  construction,  and  undue  exe- 
cution, of  the  statute  under  which  they  act :  by  action  of 
trespass  the  proper  application  of  the  funds  could  not  be 
obtained;  and  though  on  appeal  to  die  quarter  sessions  an 
illegal  rate  were  quashed,  it  might  at  the  next  ipeeting  be 
reimposed.    The  acts  have  provided  no  remedy  for  a  case 
like  this :   they  contain  no  clause  requiring  the  commis- 
doners  to  account,  nor  any  provision  for  examining  the 
propriety  of  the  assessment.    The  erection  of  a  tribunal 
for  auditing  their  accounts  might  have  created  a  difficulty. 
No  other  remedy  existing,  the  King,  as  parens  patria^  is 
entitled,  by  hb  Attorney-General,  to  protect  the  subject 
from  injustice  and  vexation,  to  recal  such  parts  of  the  fund 
as  have  been  misapplied^  and.  to  secure  for  the  future  its  dvm 
applicatioQ«     It  is  clear  that  the  commissicmers  are  not 
protected  from  the  jurisdiction  of  this  Court  by  the  mere 
circumstance  of  their  appointment  under  an  act  of  parliar 
ment.    The  Court  has  r^ulated  the  adminktration  of  the 
revenues  of  the  free  schools  of  Berkkampstead  (a)  and  J3jir- . 
mngham  (&),  and  in  a  recent  case^  assumed  jurisdiction  over 
commissioners  under  an  inclosure  act;  (c) 

The  demurrer  on  the  record,  therefore^  must  be  over- 
ruled,  and  the  question  on  this  appeal  relates  to  that  de^ 
murrer  only:  on  the  demurrer  at  the  bar,  for  wont  of 
parties,  the  Vice-Chancellor  pronounced  no  judgment. 

(a)  AUomei^General  v.  Pnct^  3  Mk.  108.  Berkk(mp$iead  Free 
School  ex  parte,  S  Ve$.4i'  Beam.  134. 

(b)  Eden  v.  Foster,  8  P.  Wm.  525.  GUb.  Rep,  178.  SeLCa.in 
dan.  36.  And  see  AUomey^General  v.  T/w  Governors  of  the  FoundUag 
Hospital,  4  Bro.  C.  C.  165.     2  Ves.  42. 

{c)  ^peer  v.  Crawler,  17  Ves.  216. 

T/ie 
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1818.  7%^  Lord  Chancsxxob. 

Attorwky-        ^  ^  Defendant  cannot  sustain  the  demurrer,  on  the  re* 

Gemsbal      cord,  he  is  entitled  to  demur  ore  tenus  {a) ;    but,   avail- 

Bbowk.       ^^S  himself  of  that  right,  he  must  pay  the  costs  of  the 

On  the  argu-  -  demurrer  on  the  record.  (&) 

ment  of  a  de- 

iDurrer,  the 

Defendant  ii        J5br  the  Information. 

entitled  to  de- 

mur  ore  ienut.      The  demurrer  for  want  of  parties  is  untenable;  on  the 

paying  the  costs       •     •  i     ^v   ^   -.   -  *      -.     •  ^     j  _^« 

oPthedemuirer  pnnciple  that  it  is  necessary  to  mtroduce  as  parties  on 

on  the  record,    the  record  those  persons  only  against  whom  relief  can  be 

obtained.    If  one  of  two  executors  proves  the  will,  the 

other,  though  be  may  at  any  time  obtain  probate,  is  not  a 

necessary  party  to  a  suit  instituted  by  a  person  claiming  a 

legacy  in  opposition  to  another  claimant,  and  praying  an 

injunction  to  restrain  the  acting  executor ;  against  the  exe-* 

(a)  H  On  aigument  of  a  demurrer,  any  cause  of  demurrer,  though  not 
shown  in  the  demurrer  as  filed,  may  he  allied  at  the  har,  and  will  sup* 
port  the  demurrer.**  (Lord  Redesdale,  Treat  on  Plead,  p.  176.  Ptie  v. 
Pricef  6  Vet.  779.  Cartwrigkt  v.  Oretn,  s  Ves.  405.)  But  **  a  demurrer  4>re 
tenui  roust  be  to  that  which  the  Defendant  has  demurred  to  on  the 
record.  If  the  cause  of  that  demurrer  on  the  record  is  not  good,  he 
may  at  the  bar  assign  other  cause;  hut  he  cannot  demur  ore ienus  upon 
a  ground  which  he  has  not  made  the  subject  of  demurrer  on  the  r^* 
cord."  (PerLord  JEAibii,C.17  Ke#.Sl5,  316.)  And,  therefore,  on  a  bill 
by  an  heir  against  persons  claiming  under  a  devise^  praying  a  disoorery^ 
mid  that  witnesses  Anight  be  examined  de  bene  e$te,  and  their  testimooy 
recorded,  a  demurrer  to  the  disooveiy  having  been  oyer-ruled,  the  De- 
f^dants  were  not  permitted  to  demur  ore  tenui  to  the  examination  of 
witnesses.    PitU  y.  Shorty  17  Ve9. 815. 

(p)  **  If  any  cause  of  demurrer  diall  arise,  ai^d  be  insisted  on  attfce 
debate  of  the  demurrer,  more  than  b  particularly  alleged,  yet  the  De. 
fendant  shall  pay  the  ordinary  costs  of  Qver-ruling  a  demurrer,  if  those 
causes  which  are  particularly  allq;ed  be  disallowed;  although  the  bill, 
in  respect  of  that  particular  so  newly  alleged,  shall  be  dismissed  by  the 
Court.'*  (Order  by  Lord  ClarenAim^  Orders  in  Chancery,  edit.  Beamett 
p.  1 74.,  copied  from  an  article  in  the  Orders  of  the  Lords  Commissioners, 
publiihed  in  1649,  id*  App.  p.  488.)  Notwithstanding  this  order,  a 
practice  seems  to  have  prevailed  of  refusing  costs  to  dther  party,  on 
allowing  the  demurrer  ore  tenus.  See  the  authorities  dted  by  Mr. 
JSeames,  p.  174.  n.  39. 

cutpr 
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tutor  who  has  not  proved,  or.  the  non-acting  commissioner^ 
no  relief  is  songht* 

Mr.  Leoekfin  reply. 

This  is  by  far  the  most  important  case  that  has  occurred 
in  this  Court  since  I  have  known  it.  The  question  is, 
whether  in  every  instance  of  public  contribution  under 
act  of  paiiiament  not  referrible  to  the  head  of  revenue, 
a  court  of  equity  assumes  jurisdiction  to  render  the  collect- 
ing officer  personally  responsible  for  sums  levied  on. an 
erroneous  construction  of  the  act?  It  is  admitted  by  the 
Attomey-General  that,  to  this  moment,  no  attempt^ has 
ever  been  made  to  establish  such  a  jurisdiction.  The 
argument  of  inconvenience  cannot  be  gravely  urged  againiit 
ft  system  which  has  prevailed  from  the  Conquest;  but  were 
the  iact  otherwise,  this  Court  can  no  more  make  laws  on 
a  principle  of  convenience,  than  on  any  other  principle. 

The  proposition  of  the  relator  is,  that  a  court  of  equity 
may  entertain  jurisdiction  over  commissioners  appointed 
by  a  local  act  of  parliament,  and  inflict  on  them  a  fine 
for  misconduct.  At  common  law,  such  commissioners, 
if  they  corruptly  abuse  their  powers,  are  punishable  for  a 
misdemeanor ;  if  they  act  erroneouslyi  not  corruptly,  they 
csonot  be  made  the  objects  of  a  criminal  proceedings  the. 
law  not  uii|ustly  visiting  error  as  a  crime ;  but  is  no  mode 
provided  of  instructing  them  in  their  duty?  For  that 
pttq)ose,  beyond  question,  an  information  in  the  nature 
of  pio  warranto  would  lie.  The  case  of  the  Corporation 
of  Bedford  Level  {a),  and  the  authorities  there,  cited* 
clearly  designate  that  as  the  proper  remedy,  wliere  any 
set  of  men  encroach  on  the  prerogatives  of  the  crown,  or 
on  the  sovereignty  of  the  legislature;  and  Mr.  Justice 
Lamrence  particularly  enumerates  as  fit  objects  of  that 
proceeding,  persons  exercising  the  functions  of  commi^^ 
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sibti'^rs  antler  an  act  of  -parliament  to  lety  rates  for 
paving  a  town,  (a)  On  the  other  hand,  die  indiriditsi 
from  whom  an  unjust  levy  is  made,  may  maintain  an  acdoii 
of  trespass,  if  not  replevy  the  distress.  Such  are  the  prio- 
dples  of  the  common  law.  Tite  Cbmmissioiiers  if  cormpt, 
are  criminally'  i^sponsible;  ^f  in  errdr,  may  be  set  H^ght, 
imd  individuals  injured  by  thehr  acts  may  obtain  -vediess. 
•Where  then  is  the  ndcessity  of  giving  to  a  court  of  equitjr 
a  jurisdiction  without  precedent,  and,  as  I  c6ntend,  against 
principle? 

Th^  duties  of  the  Attorney^Geteral,  if  I-  iindentand 
them,  are  these.  In  courts  of  crinuntd  jurisdiction,  the 
'King,  as  parens  patria^  is  the  prosecutor ;  but  the  soveidgD 
cannot  sue  before  his  own  tribunal,  or  addr^  hb  ova 
judges ;  for  those  purposes  he  is  represented  by  tbe  Attorney- 
General.  Criminal  proceedings,  therefore.  With  few  ex- 
ceptions, are  in  the  control  of  that  officer,  and  in  dvil 
courts,  the  rights  of  the  crown  are  under  his  protectibn. 
A  nuisance  in  a  river  or  a  harbour,  or  on  a  highway,  may 
be  abated  by  the  hand  of  the  subject;  but  such  abatement 
becomes  not  the  dignity  of  the  crown ;  it  abates  the  nui- 
tonce  by  the  infonnation  of  its  Attorney-General :  by  in- 
formation here,  or  .in  the  Court  of  Exchequer;  for  in 
.every  case  which  concerns  not  the  revenue,  the  Jurisdiction 
of  the  two  Courts  is  concurrent.  Wherever  the  subject  may 
Abate  a  nuisance,  the  Crown  may  sneby  English  bill  in' any 
court  of  equity ;  on  the  prindple^  -  that  a  public  evil  exiiCs, 
which  it  is  the  duty  and  tbe  prerogative  of  the  Ct&fm  to 
remove. 

The  Attorney-General,  the  servant,  not  of  the  pak> 
iic»  but  of  the  Crown,  exercises  another  authori^,  Whidi 
requires  particular  consideration.  It  is  tlie.  doty  of  a 
xoatt  cf  equity,  a  main  part,  originally  almost  tbe  wIm^ 

fa)  P.  560.    . 
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^  i(ia  jurifldjctiQiii  ^  ^mxmter  trmtM;  to  protect  DQt  th^       IQ18. 
virilbh  Oi^oer,    who  alope  can  proc^  at  law,  but  the     X'ttohney- 
indiyidual  eqaiti^bly,  tboi^h  not  legally,  entitled. ,  From .     Obf£iiAL 
^19  prJiioiple  has  fuisep  the  practicje  of  i^dminislerlng  the       Bi^bV^* 
^ruft.of  a  public  ;9bartty:  person^  possessed  of  funds  appro-       *" 
pxia^  tp  soch  purpo^fts  are  yfjfhijfi  the  genial  rule ;  ^ut 
iio  oi^  baling  entided  by.W  imnisdiale  i^id  peculiar  interest 
to  prefer  4  complaint,  who  is  to  compel  the  performance  of 
4heir  oUigattoiWi  and  to  enforce  their  reaponsibility  ?    It  h 
the  duty  of  the  King,  b&  parens  ptUtiig^  to  protect  property 
devoted  to  charitable  uses ;  and  that  duty  is  executed  by 
ibe  officer  who  topjne$enls  the  .Crown  for  nil  foreii^ic  pur- 
pcsefi.    On  this  foundation  reatp^the  ri^t.of  the  Attpp^ey*  - 
jGeperal  in  such  j:a«es  to  obtain  by  information  the  inter- 
f>O!^iti0n  of  a  court  of  equity;  and  the  relatpr  has  tlierefore 
WMited,  that  .these  jacts  of  parUament  conititute  a  charitable 
.timet     HSa  acgument  is,  that  the  statute  of  fllif^efk 
cnomerates    buttding   brid^  and    repairing   se^ribaiiks 
•aiticNig  chuitaUe purposes;  in  other  wordu,  that  b^catt%3  a 
repedr  of  sea^banks  may,  therefore  every  such  repair  miisl^ 
be  a  charitable  use.    If  a  benevolent  individual  devotes 
noDey  to  the  construction  and  maintenance  of  a  b^ridge^ 
the  design  brings  the  donati9n  within  the  description  of 
the  statute  :  the  motive  being  charitable,  there  is  no  dis- 
tinptimi  whether  the  j[ift  proceeds  from  the  Crpwn,  or  the 
legislature,  or  a  private  subject ;   but  because  a.vpluntary 
.ai^Iication  of  property  from  such  a  motive. to  such  a  pur- 
pose is  a  charitable  trust,  can  that  character  be  imputed  to 
a  compulsory  Jevy,  authorised  by  the  legislature?    The 
argument  would  prove  every  county  bridge  a  pious  use. 

It  is  next  insisted,  that  the  information  may  be  supported 
on  the.  principle,  that  theXing,  by  virtue  of. his  prerogntive, 
and  his  duty  to  the  public,  has  an  interest  in  harbours, 
river%  and  the  sea-coast.  No  such  point  can  be  raised  on 
this  record.  The  informatio^  contains  no  ref^ence  to  the 
right  and  duty  of  the  Crown  to  protect  navigation;  on  the 

U  2  con- 
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1818.  contrary^  it  expressly  asserts  that  all  which  ought  to  hate 
been  done  for  the  defence  of  the  coast,  and  mofe^  has  been 
done;  that  the  commissioners  have  exceeded  the  obligaUon 
imposed  on  them  in  providing  for  the  repair  of  the  groyns, 
&C.  The  authority  of  Lord  RedesdaUh  then  alleged,  that 
charities  form  only  one  of  many  instances  in  which  the  At- 
torney«6eneral  may  sustain  an  information.  Lord  Itedn- 
dale  has  not  assumed  to  declare  the  law :  he  undertook  no 
more  than  to  collect  decided  cases :  has  he  cited  any  case 
similar  to  the  present  ? 

It  is  contended  that  the  commisionersi  being  in  posses- 
sion of  a  surplus,  may  be  compelled  by  this  Court  to  apply 
it  for  the  purposes  of  the  trust.  The  principle  is  unques- 
able;  but  omitting  the  objection,  that  in  a  case  like  the 
present,  the  Court  will  not  administer  relief- at  the  instance 
of  the  Attorney-General,  the  statement  from  the  bar  is  at 
variance  with  the  record.  The  information  alleges  that 
whatever  sum  is  in  the  hands  of  the  commissioners  has 
been  illegally  levied,  and  ought  to  be  repaid.  Was  it  ever 
heard  that  money^  of  which  a. party  had  improperly  pos» 
sessed  himself,  was  a  trust-iiind,  to  be  administered  under 
the  direction  of  a  court  of  equity  ? 

The  term  trustee  in  the  act  (employed  once,  at  least,,  by 
mere  mistake^  for  the  term  treasurer,)  cannot  >a&ct  the 
question.  The  character  of  the  commissioners  is  deter- 
mined, not  by  the  name,  under  which  they  are  casually,  de* 
scribed,  but  by  the  duties  assigned  to  them,  the  acts  whidi 
they  are  to  perform.  If  these  commissioners  are  trustees, 
what  officer  of  the  Crown  is  not  a  trustee?  In  one  sense, 
undoubtedly,  all  public  offices,  even  the  prerogatives  of.  the 
Crown,  are  trusts;  but  are  they  trusts  which  a  court  of 
equity  will  iregulate  ?  A  trustee,  in  the  consideration,  of  this 
Court,  is  the  legal  owner  of  property,:  subject  to  an  equi- 
table claim.  On  the  allegations  of  the  infonnatioo,  the 
7  ...  com* 


CASES  IN  CHANCER  r. 

oommissioDers.  have  no  legal  ownorship  in  the  balance  of 
do^  misapplied. 

.  The  relator,  therefore,  not  beiag  entitled  to  relief,  the  ge« 
neral  demorrer  for  want  of  equity  U  good,  although  he  may 
be  eotided  to  discoveiry ;  on  the  principle^  that  the  discovery 
is  only  ancillary  to  the  relief. 

Another  ground  of  demurrer  urged  are  ienus  is  want  of 
parties.  It  is  said  that  the  Vice  Chancellor  has  not  pro- 
ceeded on  that  ground;  that  had  he  overruled  the  demurrer 
OB  tlie  record,  lie  must  have  charged  the  defendants  with 
costs.  I  admit  the  fact.  The  Vice  Chancellor,  thinking 
the. information  bad  in  substance,  forebore  to  examine  its 
form ;  but  is  it  not  competent  to  the  Court  of  Appeal,  is 
U  not  a  part  of  its  duty,  to  consider  every  ground  of  de« 
murrer  alleged?  Must  we  be  remitted  to  argue  the  ob- 
jection before  the  Court  below  ?  or  are  we  to  be  deprived 
of  its  aid,  because  the  Vice  Chancellor  thought  we  had  a 
better  ?  The  validity  of  the  objection  is  clear ;  the  act,  to 
which,  as  a  public  act,  the  Court  must  advert,  appoints 
commissioners,  who  are  no  parties  to  the  record. 

The  Loan   Chancellor. 

Before  I  pronounce  final  judgment  in  this  important  and 
difficult  case,  I  shall  inform  myself  of  the  principles  on 
whidi  the  Vice  Chancellor  proceeded. 

With  respect  to  the  demurrer  ore  tenus,  my  present 
opinion,  subject  to  farther  consideration,  is,  that  if  I  have' 
correctly  read  the  information  and  the  act  of  parliament, 
there  is  no  want  of  parties. 

The  next  question  is,  supposing  the  information  sucl^ 
with  respect  to  the  nature  of  its  subject-^matter,  as  the 
Attomey-Oeneral  may  file^  at  the  relation  of  private  indi- 
^diials,  whether  the  demurrer  on  the  record  can  be  sua*- 
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sorting  there  by  land  or  sea  to  trade;  and  imposed  onlf 
for  a  particular  purpose,  and  to  be  raised  from  time  to 
time,  according  to  the  provisions  of  the  act.  Every  one  of 
the  King's  subjects  has  a  right,  in  some  court,  to  insist 
that  such  a  duty  shall  not  be  levied,  except  in  conformity 
to  those  provisions.  The  second  act  extends  the  amoont 
of  the  duty  to  three  shillings;  and  then  comes  the  question 
on  which  I  am  not  at  present  prepared  to  say  that  there 
is  not  much  positive  authority,  whether,  where  a  duty  is 
laid  on  all  tlie  King's  subjects,  in  respect  of  their  trade,  to 
be  raised  for  particular  purposes,  the  public,  and  in  right  of 
the  public,  the  Crown,  have  not  an  interest  if  the  duties  are 
levied  improperly,  or  if  properly  levied  improperly  applied, 
which  the  Attorney-General  is  entitled  to  protect  ?  I  am 
not  disposed  to  hold  that  the  preservation  of  the  coast  is 
not  a  public  interest ;  but  without  adverting  to  that  ques- 
tion, this  duty  is  expressly  imposed  on  all  the  King's  sub- 
jects.    The  case  requires  accurate  examination. 


iai«. 
Kov.  ts. 


The  LoKD  Chancellor,  (a) 

I  have  reflected  on  this  case  with  great  anxiety;  since 
it  appears  to  me,  that,  supposing  the  Attorney-Greneral 
right  in  his  construction  of  the  acts  of  parliament,  it  will 
be  very  difficult  to  find  an  adequate  civil  remedy  for  the 
misapplication  of  the  money  collected  on  the  coal-duty, 
if  an  information  of  this  kind  cannot  be  supported. 

[His  Lordship  tlien  stated  the  provisions  of  the  statute 
13  G.3.,  and  made  the  following  observations  on  the 
clause  conferring  a  power  to  distrain.] 

It  has  been  thought,  that  if  there  is  a  right  of  distress, 
there  must  be  a  right  to  replevy,  and  that  it  would  therefore 
be  difficult  to  maintain  a  suit  in  this  Court ;  but  it  seems 
to  me  that  more  weight  is  laid  on  that  observation  than 


(«)  FrQm  Mr.  MemM%  note. 


belongs 
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bdongs  to  it;  for  the  question  would  be,  with  respect  1318. 
to  the  groyUB,  not  whether  an  individual  can  replevy, 
if  improperly  distrained  upon,  but,  attending  to  the  whole 
matter  in  the.  information,  whether  there  are  any  means 
for  compelling  that  which  has  been  properly  levied,  to  be 
properly  applied  ?.  An  action  of  replevin,  if  decided  against 
the  party  replevying,  would  decide  only  that  he  was  com- 
pellable to  pay  the.  rate;,  but  the  principle  which  the 
Attorney-General  must  maintain  here^  against  the.  persons 
who  have  received  that  rate,  is,  that « when  iiaid  it  x  shall  be 
applied  to  the  purposes  of  the  act,  and  to  no  other.  Sup>* 
posing  the  case  rested  on  this,  one  greatjquestion  is,  whether 
this  ACt  of  parliament,  in  respect  to  the  coal-duty,  would 
create  a  charitable  use  ?  It  seems  to  have  been  considered, 
that  because  the  duty  was  given  by  act  of  parliament  it 
could  not  be  a  charitable  use.  If  authority-  was  wanted 
upon  that  subject,  it  would  be  enough,  for  my  business  to 
day,  to  refer  to  the  passage  cited  from  Duk^s  Exposition 
of  the  Statute  of  Elizabeth.  After  the  fire  of  Londoriy  when 
nets  of  parliament  imposed  a  duty  on  coal  imported  into 
the  city  or  the  river,'  among  other  purposes  for  rebuilding 
St.  PauT^  church  (a),  beyond  doubt  that  was  a  charitable 
use.  Money  given  by  a  private  donor  for  repairing  a 
church  or  chapel  is  a  charitable  use;  and  if  this  is  law, 
there  is  no  reason  why  money  given  by  the  public,  if  it  is 
applied  to  a  charitable  purpose,  should  not  be  equally 
within  the  statute  of  Elizabeth. 

There  are  many  cases  which  might  be  the  cause  of  suit 
against  the  commissioners,  qua  commissioners,  for  the  trea- 
surer cannot  be  proceeded  against  where  the  act  cannot 
be  the  act  of  the  treasurer ;  for  instance^  suppose  the  com- 
missioners take  possession  of  the  place,  by  the  addition  of 
which  the  market  is  to  be  enlarged;  this  is  a  case  in 
which  the  Court  is  in  the  habit  of  granting  an  injunction, 

(•)  19  rar.2.  c.  3.  82  Car,  84  c.  11.  1  Joe,  2*  c.  15.  S  W. 3.  c.  14. 
1  Ann,  st.  2.  c*  12*    9  Aim*  c.  22. 

but 
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1818.       but  the  alit  must  be  ag^mst  the  comiiu88ioii9r%  and  qot 
tfaetrei^rer* 


AtTOBVXT^ 


It  has  been  argued,  that  because  the  poor  are  not  to 
pay  the  duty,  therefore  this  is  not  a  charitable  use.  I 
cannot  accede  to  that  inference :  the  poor  are  not  protected 
from  payment,  if  they  consume  more  than  two  chaldrons 
of  coal  in  a  year;  but  on  what  principle  is  it  necessary  that 
the  poor  should  contribute,  in  order  to  render  this  a 
charitable  use  ? 

The  demurrer  cannot  be  sustained  on  the  ground  that 
the  matters  charged  in  the  information  may  be  consi- 
dered as  matter  of  offence,  to  be  answered  otherwise  than 
civilly,  and  for  two  reasons;  first,  because  it  is  a  suflBcient 
answer,  that  although  the  Attorney-General  chooses  to  sue 
civilly,  yet  he  may  take  care  that  no  one  else  shall  sue 
criminally;  and  secondly,  that  if  the  Attorney-General 
can  prove  his  case,  without  introducing  any  crimiBal 
matter,  he  will  be  entitled  to  relief:  but  there  is  another 
ground  of  demurrer,  which  has  been  stated  ore  tenus^  and 
if  it  could  be  sustained,  would  dispose  of  this  information, 
without  entering  into  any  other  consideration ;  and  that  is, 
that  there  is  a  want  of  proper  parties.  At  present,  I  am 
inclined  to  think,  that,  in  this  respect,  the  information  is 
defective ;  but  if  that  objection  can  be  removed,  I  should 
wish  this  case  to  be  spoken  to  by  one  counsel  on  each  side, 
for  I  cannot,  in  opposition  to  the  authority  cited,  bring 
myself  to  the  conclusion  that  this  is  not  a  charitable  use. 
If  this  is  a  charitable  use,  it  seems  impossible^  considering 
the  various  objects  in  view,  as  diey  are  to  be  collected  firom 
the  prayer  of  the  information,  to  contend  tha^,  because; 
the  relator  may  have  a  remedy  for  Lis  particular  grievance^ 
the  Attorney-General  has  no  ground  of  complaint  for  the 
misapplication  of  the  duty  to  be  raised. 

As  to  the  passage  which  prays  a  declaration  of  the  law, 
if  it  is  part  of  my  duty  to  declace  what  is  the  vieaniqg  of 

an 
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an  act  of  poi^Uamenty  I  have  to  doabt  in  caying  the  tn«Mi« 
ing  was,'  that  the  commisaonerB  should  apply  only  the  occa^ 
sional  surplui^  which  a  miscalculation  of  the  expenses  for 
the  repair  of  the  groyns  miglit  have  produced ;  for  the 
surpliis  could  not  )>e  )*eturned  to  the  indiTiduals^  and 
therefore  it  was  thought  convenient  that  it  sbonld  be  np* 
plied  to  another  purpose;  but  it  was  never  the  nxeaning 
of  the  act  of  parliament  that  under  colour  of  the  coal-* 
duly  they  should  levy  a  duty  for  paving  and  lighting  the 
town,  any  more  than  for  the  support  of  the  poor*  As  to 
the  question,  whether  they  should  be  restrained,  it  would 
be  difficult  to  decide,  without  satbfoctory  evidence  thtft 
there  had  been  this  abuse,  and  that  a  repetition  of  it  waa 
meditated ;  but  if  this  duty  can  be  considered  within  the 
intent  and  meaning  of  a  charitable  uae,  on  what  ground  ia 
ic  to  be  said,  that  the  Attorney-General  cannot  come  hera^ 
to  have  an  account  of  the  duty,  to  know  how  it  has  been 
applied,  and  to  obtain  directiona  for  the  future  apphcatioil 
of  il^  in  the  ordinary  way  in  which  he  comes  for  other 
diaritable  purposes?  I  confess,  therefore,  chat  poless  I 
hear  more  to  convince  me  to  the  contrary,  in  my  opinion^ 
this  is  a  charitable  use  within  the  statute  of  Elizabeth  /  but 
at  present  I  cannot  overcome  the  objection  of  want  of 
parties*  The  information  has  mode  the  present  ommnis^ 
flioners  the  only  defendants,  whereas  the  aoeouols  prayed 
refer  to  a  period  when  it  is  not  averred  that  tb^  were 
the  acting  coflftmissioners^  and  iriien  in  probability  they 
were  not. 


1816. 


The  case  was  again  argued  by  Mr.  Leachy^  in  su(:^rt  of 
the  demurrer,  and  Mr.  Bell  for  the  relator,  but  the  Editor 
has  no  note  of  the  argument. 


Tyie  Lord  Chancellor. 

The  question  in  this  case  turns  on  the  powers  and  duties 
of  commissioners  against  whom  an  information .  has  been 

filed 


'    1818. 
April  5. 
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.1818*  ^  filed  by  the  Attornqr-OeneraL  The  act  6f  the  IStb  year 
of  the  King  appoints  certain  persons  commissioned  for 
pavings  lighting,  and  deansing  the  town  of  Brighton^  with 
directions  for  the  execution  of  their  dnty,  and  a  provision 
that  actions  may  be  maintained  in  the  name  of  one 
oommissioneri  or  of  the  cleric  or  treasurer.  After  a  varirtf 
of  clauses  for  eflSacting  its  objects,  the  act  authorises  the 
<K>mmissionersy  seven  or  more  of  them,  for  defraying  the 
expenses  of  pavuig,  lighting,  and  cleansing  the  town* 
to  impose  upon  the  tenants  of  all  houses  and  other  pro- 
perty, a  rate  not  exceeding  three  shillings  in  the  pound 
on  the  rate  made  for  the  relief  of  the  poor ;  and  confers 
a  power  of  inspecting  that  rate,  on  inhabitants  having 
an  order  under  the  hands  of  five  of  the  commissioners 
The  act  then  empowers  the  commissioners  to  borrow 
money  on  the  credit  of  the  rate;  and  it  is,  I  think,  in  the 
statement  of  the  seciiri^  for  money  so  borrowed,  that  the 
first  mention  is  made  of  building  or  repciinng  groyns. 
The  provisions  for  this  purpose  are  prefiiced  by  a  redtal 
that  the  town  of  Brighton  is  situate  near  the  sea,  within 
six  miles  of  the  harbour  of  Shoreham^  and  that  great  part 
of  the  town  having  been  destroyed  by  the  breaking  in  of 
the  sea,  several  groyns  (by  which  I  understand  buttresses 
constructed  for  the  purpose  of  supportmg  the  shore)  were 
some  years  since  erected,  which  had  preserved  the  town, 
and  the  coast  was  then  safe  and  commodious  for  ships  to 
land  coal,  &C.  and  that  the  groyns  were  greatly  out  of  re- 
pair, and  the  inhabitants  were  not  able  to  raise  suflkient 
to  repair  the  same  without  the  aid  and  authority  of  par- 
liament; it  is  therefore  enacted,  that  the  commissioners,  or 
any  seven  or  more  of  them,  should  be  trustees  for  repairing 
the  old,  or  building  new,  groynsj  and  that  for  e&cting  the 
premises,  from  the  24th  of  June^  177^9  a  definite  sum  should 
be  levied,  namely,  sixpence  on  every  chaldron  of  coal 
landed  at  the  town ;  and  a  subsequent  clause  authorises  the 
trusteees  to  give  security  by  assignment  of  the  rate  for  any 
sum  borrowed  not  exceeding  15007. 

Thi6 
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This  act  oontihued  in  force.  ttU  the  year  1810,  whtn  an- 
other act  was  passed,  by  which,  after  a  recital  of  the  insuffi- 
ciency of  the  former  rate  to  provide  against  the  inroads  of 
the  sea,  certain  individuals  are  appointed  to  repair  and 
maintain  the  groyns  already  built,  and,  if  necessary,  to 
build  new  groyns  or  works,  and,  are  authorized  to  levy  a 
sum  not  exceeding  three  shillings  for  every  chaldron  of 
coal,  &c.  landed  on  the  beach,  or  otherwise  brought  into 
the  town,  and  authorised  ipmnmis  verbis  for  the  safety  and 
protection  of  the  town,  the  inhabitants  of  which  have  been 
described  as  unable  to  protect  themselves  against  the  ra- 
vages of  the  sea. 

It  appears  extremely  difficult  to  maintain  that  there  does  * 
not  exist,  in  some  court  in  this  kingdom,  an  authority,  I 
do  not  mean  to  punish  for  misapplying^  or  to  replevy  in 
case  of  unduly  levying,  but  ta  compel  the  trustees  properly 
to  apply,  the  money  which  by  these  acts  they  were  autho- 
rized to  raise  for  specific  purposes.  I  have  not  yet  satis- 
fied myself  that  the  recital  preceding  the  power  given  -  to 
the  trustees  may  not,  within  the  doctrines  often  heard  in 
this  court,  be  represented  as  the  recital  of  a  charitable 
use ;  and  this  is  clear,  that  the  fund  is  set  apart  for  the  pur- 
pose of  aiding  the  pecuniary  inability  of  the  inhabitants  to 
protect  themselves  from  the  ravages  of  the  sea. 


18)8. 


The  act  of  1810  contains  a  clause  requiring  observ* 
ation,  that  all  actions  or  suits  by  or  against  the  com- 
missioners, shall  be  prosecuted  in  the  name  of  the  trea- 
surer, or  against  the  treasurer;  it  then  orders  books  of 
account  to  be  kept,  with  liberty  of .  inspectioii  to  persons 
interested,  and  directs  the  application  of  any  surplus  of  the 
coal^rate^  but  without  a  similar  direction  relative  to  a  sur- 
plus of  the  paving  rate.  Next  follows  a  clause  fixing  the 
quantum  of  the  latter  rate,  no  otherwise  than  by  saying 
that  it  should  not  exceed  the  proportion  of  four  shillings  in 
the  pound  on  the  rate  for  the  relief  of  the  poor,  and  autho- 
rizing 
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18M.       rizing  the  impoflition  o(  a  dsty  on  conl  to  die  extent  of 
three  sbiJQings  a  cbaldrou. 

In  my  tiew  of  this  f^,  it  is  no  more  than  a  conthraanoe 
and  aogmenta'tion  of  the  proyuions  of  ^e  former  aot,  ia 
aid  of  that  pecuniary  inability,  vhich,  though  not  reeited 
in  the  second  .act,  was  the  avowed  'ground  of  the  first,  aad 
must  be  considered  as  -the  ground  of  the  seoond.  It  is 
dear^  that  though  the  l^islature  has  given  to  the  commis- 
sioners a  power  of  raising  any  sum  not  exceeding  three  shii- 
4tngs  in  the  chaldron,  yet  that  poifer  can  be  duly  exercised 
only  to  the  extent  which  shall  appear  to  them  requisite  fi>r 
the  protection  of  the  town  or  of  the  shore ;  a  purpose 
ivhich  limits  their  discretion.  The  clause  itself  restricts 
the.  authority  which  it  confers,  by  describing  that  purpose 
te  its  object.  Considering  the  impracticability  of  precisdy 
ascertaining  what  sum  woiHd  -be  required,  where  the  wisest 
calculations  might  be  immediately  falsified  by  the  violence 
of  the  sea,  it  was  reasonable  to  anticipate  that  the  rate,  im^- 
posed  upon  a  probable  opinion  of  propriety  and  n0ce$sity, 
•might  produce  a  surplus,  and  directions  are  given  for  the 
application  of  that  surplus,  in  aid  of  the  other  duties,  bat 
not  till  £he  debt  contracted  had  been  discharged. 

Upon  the  clause  entitling  poor  persons  who  have  paid 
the  duty  to  a  drawback,  it  is  said  that  the  act  seems  de- 

*  signed  for  the  taxation  of  the  rich  in  aid  of  the  poor.   That 
'representation  is  not  correct.    The  principle  of  the  act  was 

the  inability  of  the  inhabitants  of  Brighton  to  provide  for 

•their  own  safety ;  whether  right  or  wrong,  I  am  not  to  in- 

•^  quire,  but  that  is  the  paramount  principle.    It  directs  that 

an  aid  shall  be  given  to  all ;  which,  in  a  certain  way,  is  a 

diarge  upon  each ;  and  from  which,  therefore,  a  portion  of 

^them,  the  poorer,  are  exempted. 

*  The  information  is-  filed  at  the  relation  of  Izard^  an 
inhabitant;  and  for  the  present  purpose  of  deciding  the 

validity 
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validity  of  the  demurrer,  I  must  a0BUtne  the  aHcgi|t»i»  of       1818. 

the  iiifonmtioti  to  be  true.    The  demurrer  extends  to  the 

whole  relief  prayed,  and  if  therefore  to  any  single  part 

it  cannot  hold,  it  is  bad.     Although,  for  instanoe^  far  one 

of  the  grievanees  stated,   the  relator  has  a  vemedy  fay 

replevin,  and  altbough  a  portion  of  -the  primer  i^  founded 

'  on  ^  that  statement,  yet  if  any  other  dllegiitioii  entities  the 

'reiatbr  to  reliei^  the  demurrer  must  be  over-ruled.     Upon 

what  principle  it  can  be  contended,  thirt;  it  was  ndt  the 

'duty  of  the  commissioners  to  apply  (he  surplus  of  the  6oaI- 

rate  in  dischBif;e  of  th^  debt  contracted  by  works  for 

resisting  the  encroachments  of  the  sea,  before  any  apfdi- 

cation  in  aid  of  the  tdwn-^rate^  seems  to  me  iocompre- 

hensible;    whether  I  ^m  compeCmt  on    this  le^rd  to 

*  enforce  the  performance  of  that  duty,  is  another  quealaoii; 

'but  the  information,  stating  die  fact  of  the  nnsapplicalioD; 

to  so  much,  whatever  becomes  of  the  rest,  the  defendants 

-must  answer. 

It  has  beien  -tfrgoed,  that  tlie  ^sommiBsiosers  are  not 
amenable  to  the  jurisdiction  of  a  court  of  eqmty,  in  respeet 
of  transactions  which,  according  to  the  allegations,  consti- 
tute a  crime  at  law ;  but  let  it  be  recollected,  that  a  party 
acocfuiHable  cannctt  protect  himself  from  an  account  in 
this  court,  by  the  mere  suggestion  that  the  duty  of  ac- 
counting is  blended  with  duties  of  another  kind.  The 
information  contains  a  charge^  which  I  must  at  present 
assume  to  be  true,  of  misapplication  of  the  fiukis,  and  oh 
that  the  question  agaiq  arises,  what  can  be  done  here?  {a) 


(s)  ^  Ab  to  what  is  said  relating  to  this  information,  complaining  of 
mi8sppiicatto&  of  the  revenue  by  the  gOTernors,  which  is  a  niisbdliaviour 
they  cannot  correct,  there  is  no  weight  in  that  objection ;  for  there  is 
Bo  c^nphdnt  of  the  govemors  applying  any  thing  of  it  to  their  owa 
use;  no  court  of  equity,  therefore,  would  decree  them  to  pay  that  mo- 
ney oat  of  their  own  pocket  backward,  but  will  only  regulate  for  the 
fiiture,  which  is  by  removing  those  govemon.'*  (Per  Lord  Hardwkke, 
AtUnwyGtfienU,  v.  MkUUeUm,  •  F^.  329.) 

It 
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1818.  It  is  ImpotasiUe  to  maintain  tbati  admitting  t^e  truih  of 
the  allegation,  the  act  of  parliament  has  been  duly  exe- 
cuted.. Can  it  be  contended,  that  4000/.  ought  to  have  been 
applied  in  reduction  of  the  town-rate,  while  the  debt  not 
only  remained  unpaid,  but  was  encreased  by  new  loans? 
Aa  acdon  of  ^  assent  to  the  doctrine  of  the  Vice  Chancellor,  that  the 
replevin  may  rdator  might  have  obtained  redress  by  replevin,  provided 
for  ^dsdis-  ^e  could  establish  a  case  of  illegal  distress  (a) ;  but  the  state- 
trained  under  m^n^  ^f  ij^^j.  f^^^  i^y  ^^  Attorney-General  will  not  deprive 
comminionen  him  of  his  right  to  relief  on  other  grounds.  In  determin- 
•iitborised^y  i„g  ^j,g  validity  of  this  demurrer,  the  Court  is  bound  to 
.menttolevy  consider  the  whole  relief  sought;  because^  if  any  part  is 
dftTlMd^  due^  the  circumstance  of  having  prayed  too  much,  will 
purposes  with  not  support  a  dcffliurrer  to  the  whole,  (b)  IS,  on  the  true 
^^^  construction  of  these  acts,  •  the  commissioners  can  be  cod- 

If  the  Plaintiff  ^idered  in  the  sense  in  which  I  use  the  term,  as  trosteei, 
as  entitled  to  putting  out  of  the  case  all  that  has  been  done,  except  as 
retiefsought,  inducements  to  the  Court  to  look  at  the  balance  in  hand, 
Sf^hTTre  ^®  information  stating,  the  existence  of  such  a  balance, 
lief  must  be  the  question  would  be^  whether  the  Court  has  not  jnris- 
dictioa  to  secure  its  due  application  for  the  purposes  of  the 
acts. 


(a)  On  this  pdnt  see  Fenian  v.  Bo^it,  8  j9m.  4*  PuU.  M  jR.390^  and 
the  cases  cit^d  in  Pearam  v.  JtoberU,  WUles,  672.  n.  b. 

(&)  ^  The  rule  of  the  Court  is  upon  demurrer. of  the  whole  bill, 
where  the  demurrer  covers  more  than  it  ought,  the  Court  will  not  split 
and  divide  it»  as  it  will  a  plea ;  for  a  demurrer  is  taken  un&vourabfy»  and 
therefore  it  will  be  over^vled :  but  that  does  not  deprive  the  par^  of 
his  equity;  for  the  same  thing  may  be  insisted  on  in  his  answer."  Per 
Lord  Hardtnckef  Bishop  of  Sodor  and  Man^  v.  Earl  oi Derby ^  2  Vet,  557. 
See  Earl  of  Suffolk  v.  Green^  1  Atk.  451.,  and  the  cases  cited  by  Mr. 
Semders,  n.  1.,  to  which  may  be  added.  The  EasUlndia  Company  v. 
yeave,  3  Ves,  175.  Mayor,  &c.  of  London  v.  Levy,  6  Vee.  409.  Baker 
T.  MelSshf  jl  Ves.  70.  In  some  instances,  however,  a  demorrer  has 
been  allowed  in  part,  Radc^  r.  Fnnman,  2  Bro.  P.  C.  edit.  TpmL 
514.  Boli  T.  Lord  SomertriUe,  2  Eq.  Co,  Ah.  759.  Lord  Bedeedak, 
TVeat.  on  Plead.  1 74.  And  the  demurrer  of  several  defendants  may  be 
good  as  to  one  and  bad  as  to  another,  Blayor,  &c*  of  Londm  v.  Levy^ 
8  IW.404.      • 

'    One 


over-ruled. 
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Oie  oi  thh  gr&tLnds  on  which  this  demorrer  has  been 
sa|ip6it6d  at  the  bar,  is  not  necessarily  connected  with  the 
fiet  dialf  tlie  jhiit  is  instituted  by  the  Attorney-General  t 
f  mean,  that  the  ihrormation  calls  for  disclosure  of  acts 
whieh<  would  Constitute  erTminality  in  the  Befendants :  my 
aniw^  kj  tf lat  as  to  parts;  the  6bject!bn'  may  pl^vail,  but 
as  to*  other  parts  it  cdtinot ;  ahd  the  Defendants  being  coni'^ 
pe^i^  not  only  by  demurrer,  but  by  answer,  to  protect 
thlHUsdves'  froih'  answerii^g,  the  demurrer  as  to  the  whole 
iirfbritoati6tt  cannot  be  supported,  because  an  answer  is  rc- 
quiced  to  some  questions  tending  to  criminate,  if  an  answer 
ii?  i^iqiiired  to  oitti^i'  qhi^tions  hot  tending  to  criminate* 
HeMT  ifN>ald'  it  be^  possible,  were  this  an  ordinary  sui^  to 
utttftf^  on  taeh  grounds,  a  demulrrer  to  the  whole  relief? 


ISIS. 


Ayiobnst- 
Gbkbsal 

Beown« 


1  observe^  tha^  it  has  been  considered  as  mischievous  foi* 

the  Attorney-Gehehil  td  cbnie  in  aid  of  the  relator  in  this 

cm,  iriJh  respect'  to  the  dist;ress ;  but  if  thie  relator  is  not 

itt(Hred  to  reqtiire  th^  assilstance  of  the  Attorney-General; 

ye&it  wilt  not!  be  the  llsss  necessaiy  for  the  Defendants  to 

attswei^  the  itrfbi^matibn  in  other  parts :  provided  that  the 

lait  ctfti'  b^  AiiUhlbinect  by  the' Attorney^G^tleral,  the  cir- 

comstance  of  his  joining  as  relator,  a  person  who  is  not 

entitled  to  the  equitable  relief  which  he  seeks,  will  not 

ritiate  the  proceeding ;  that  point  has  been  so  determined 

in'  ft  late-  caiie  before  the  House  of  Lords,  (a) 

The 

(ff)  The  Court requiret^areltttor^inorder  to  secure  to  the  Defendants 
costs  iff  the  event  of  the  ditoiis^n  of  the  infonn8tion»  (Lord  IMei^ 
ifafc,  TretU.  OH  Plead.  18. 79.  1  Fes.  7S.  2  Fes.  330.  1  Fes^juru  247.); 
but  where  a  decree  of  regulation  is  pronounced,  thouj^  not  in  con" 
fonoiti  with  the  prajer,  so  that  tlie  infbrouitioa  hsi  a  foundation,  costs 
tte not  given,  {Aiiomey^Oeneral  ▼.  BoUoH^  5  Amtr.  sao.)  The  suit  is 
sot  abated  by  his  outlawry,  (LorL  Aedtidaie^  185.  in  the  Attorney^ 
Genenli^Ot  Dvtky  qf  lAmtaiter t.  HeM,  Free,  in  Chtu  13.,  the  re- 
Isuir  sustained  the  character  of  Phontiff,  ibid.  n.  dO»  or  death,  (Lord 
iK«MMr,  79.  fVaUerr.  Hangtry  8  BuUtr.  134.);  but  the  Court  suf^ 
pcndt&rdier  pvoeeedingB  until  another  relator  »  appointed,  on  the 
<itttb,(Lord  Redmdak,  79. ;  andsee  Attorney Qmmraix.  Powell,  iJhck. 
3SS.);  or  hmacy,  (Aitomey^OeHeraiv.  T^erp  2  Eden,  2S0.  1  Dick.  378.- 
VouL  X  J-ord 
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AXTOaNSY- 
GENElUiL 

V. 

BaowN. 


The  defendants  then  insist  on  a  defect  of  parties.  I  am 
of  opinion  that  that  obj^tion  cannot  prevail.  On  the  con- 
trary, it  is  apparent  that  if  the  information  can  be  sustained 
at  all,  as  the  information  of  the  Attorney-General;  and  if 
the  acts  ccnnplained  of  are  the  acts  of  the  commissionerB, 
they  are  the  proper  parties  to  the  record.  The  circum- 
stance that  the  acting  commissioners  of  the  time  past  may 
not  be  the  acting  commissioners  during  the  progress  of  the 
suit,  may,  indeed,  present  a  ^formidable  obstacle  to  its  suc- 
cessful prosecution;  but,  undoubtedly,  as  commissioners, 
they  may  be  compelled  to  bring  forward,  from  time  to  time^ 
those  accounts  for  which  they  were  originaily  brought  here ; 
and  the  act  having  provided  a  mode  in  which  their  succes- 
sors are  to  be  appointed,  when  an  injunction  is  required 
against  the  body  so  formed,  the  suit,  if  it  can  be  maintained 
at  all,  may  certainly  be  maintained  against  them.  If  the 
Attorney-General' can  sustain  the  information,  the  parties 
may  from  time  to  time  be  changed.  That  part  of  the  esse 
presents  difficulties,  but  no  objection  to  the  progress  of  the  . 
suit.  The  argument  that  the  treasurer  should  have  been, 
in  that  character,  the  sole  Defendant^  is  untenable;  the 
directions  in  the  act  are  not  applicable  to  such  a  case  as 
this,  in  which  the  relief  sought  could  not  have  been 
granted  against  the  treasurer. 


We  come  then  to  the  most  material  question,  whether 
this  is  a  case  in  which  the  Attorney-General  can  sue?  On 
the  best  consideration,  recollecting  the  judgment  already 
pronounced,  and  expressing  an  opinion  subject  to  review 


LfOrd  Redetdale,  23.)  of  a  sole  relator.  No  new  relator  can  be  introdaced 
without  the  consent  of  the  Attorney-General.  (Anon.  Sei.Ca,inCL  69.) 
It  seema  to  have  been  held  that  the  relator  must  have  some,  (Attorney 
Geneml  y.  Oglander,  1  Ves.jvn.  S46.)  though  a  remote,  (AUomef-^U^ 
neral  v.  Bucknall,  2  Atk,  3S8.)  interest  in  the  subject  of  the  suit ;  but  tbe 
technical  distinction  between  an  information  (with  a  relator)  and  an 
mformation  and  bill,  (Lord  Redetdale,  is.  78,  79.  Cooper^ '  TVast  oit 
Plead.  106«  107.)  appears  to  proceed  on  the  opposite  assumpdoiu 

elsewhere. 
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^seiefaere,)  and  in  order  to  teach  us  the  delicacy  of  l6gis- 
latmg  on  such  matters^  I  shall  not  regret  if  this  case  is  car- 
ried to  a  b^er  courts)  I  think  that  the  Attorney-General 
may  sustain  this  information^  The  fii^t  act  authorizes  me 
to  say,  that  parliament  interfered  in  favor  of  persons  whose 
circumstances  were  such,  that  they  could  not,  bjr  their  own 
means,  suppprt  the  town,  and  on  that  ground  directed- 
a  sura  to  be  levied  and  applied  to  the  special  'purpose  of 
erecting  groyns  for  the  preservation  of  th6  coast ;  it  was, 
therefore,  an  aid  given  to  a  deficiency  in  the  pecuiliary  cir» 
cumstances  of  the  inhabitants,  who  must  submit  to  be  con- 
sidered as  having  represented  themselves  too  poor  to  make 
this  provision  firom  their  own  funds.  Parliament  having 
by  the  first  act  appointed  certuo  persons,  under  the  deno** 
miniltion  of  trustees,  to-  levy  and  apply  specific  sums,  I 
repeat  here,  that  if  the  question  had  occurred  between  the 
date  of  that  act  and  1810,  it  would  have  been  impossible 
to  cx>ntend,  that  the  persons '  so  appointed  were  any  thing 
lesa  than  trustees,  for  the  purpose  of  applying  these  sums ; 
and  although  the  act  of  1810  renders  it  somewhat  more 
difficult  to  adopt  that  construction,  yet  I  say,  that  the  two 
acts  are  in  pari  materid:  and  that  though  the  commissioners 
are  entitled,  under  the  last  act,  to  raise  a  larger  sum,  they 
are  so  entitled  in  precisely  the  same  character  of  trustees, 
and  for  the  same  purposes,  as  were  expressed  in  the  first 
act ;  namely,  for  the  benefit  of  the  poor  ihhabitants  of 
Brighton. 


1818. 

Attorney- 
General 

Brown.' 


On  this  question  the  Court  has  been  referred  to  the 
treatise  on  the  Law  of  Charitable  Uses,  by  Dukej  which  I 
have  always  heard  quoted  as  a  book  of  high  authority :  it 
contains  the  readings  of  a  man  of  great  eminence  in  his 
profession ;  and  I  believe  that  the  passage  cited  was  a  con- 
struction of  the  act  by  the  very  individual  who  drew  it. 
The  question  comes  to  this,  whetlier  here  is  a  charitable 
use;  a  grant  withm  the  terms  of  the  statute  of  Elimi^ 

X2  beth? 


gog  ;  CASfi9  IK  CHANCERY. 

ISli.       beAHay  If  it  i%  cadei  fMOSiih   On  the  vonii  of  the  i 

theMlowing  commentary  )»  extvactied  fvom  the  Madt^gaof 
Sir  Francis  Moor:  M  Ports  and  havens ;  suck  oadty  aatisd 
^  to  safety  of  ships  of  sail)  not  other  ixeasris ;  atod  evodb 
*<  ibr  baarbourj  wbi^h  ane  iaapiied  lb  fiod  I%kta  to  gpude 
**  shipa  into  the  haven  is  a  chariuible  use  wiihin  these 
<*  wdrda.  An  impositioa  granted  upon  connnodttiea  »• 
^  ported  or  transporledi  tx>  be  employed  opoa  Mpant  of 
^^  poets  or  hav«as,  whene  they  sfaali  land,  is  a  chantahie 
^  U6%  and' frilhin  this  statnte."  {by 

I  should  be  gl&d  to  know  whether  vn  impost  in  aidef 
the  poor  inhabitants  of  binghion  to  repair  groyns  ibff  the 
preservatiott  of  the  town,  and  enabling  ships  to  Iftnd  gMds 
ther%  is  not  within  the  terms  of  this  construction  bfilfae 
statute  ?  1  have  heard  nothing  which  pievents  my  eoM»r- 
ring  in  the  opinion,  diat  a  pasliame^taiy  grantf  destilied  te 
anch  purposes^  is  a  gift  to  oharitaUe  uses.  If  that  doetrine 
is  to  be  contradicted)  it  must  be  done  by  iugher  anlhratjr 
than  mine^ 

Demurrer  overHtiM* 
Reg.  Lib.  A.  1817.  fol,  767. 


From  this  decision  the  Defendants  appealed  to  the  House 
of  Lords,  but  before  a  hearing  the  parties  compromised, 
the  telator  consenting  todismiss  the  information,  on  pay* 
ment  of  cost8»  as  between  attorn^  atid  client. 

(a)  AMSik.  e.  4*  {h)  Jhtke,  p^  tS5. 
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PREBBLE  V.  BOGHURST.  i»i€- 

March  19. 
1818. 

The  Lord  Crakcelloiu  jlfoy  a.  V. 

Sir  Richard  Richards,  Knight,  (Lord  Chief  Baron.) 

Sir   Charles  Abbott^   Knight,    (now    Lord    Chi^f 
#08dce). 

TIY  a  bond  dated  the  lOth  of  Jngvs/,' 1768,  executed  in  .T.i*^  on  Ins 

*^  contemplation  of  marriage  with  Mary  Tcnmsend^  John  j^^  3%exe- 

BrMU  bound  himself,  his  heirs,  executors,  and  adminis-  ^"^^  » ^°1 

m  the  penalty 
tndUxt  to  Hans  Sloane  sndjokn  THden^  their  executors,  of  2000^  with 

administrators,  and  assigns,  in  the  penal  sum  of  2000/.  ^"^^^^^ 

Hie  bond  recited  the  intended  marriage,  and  that  John  the  erent'of 

Pr^Me  was  to  receive,  on  or  before  the  day  of  marriage,  ingV/pljbia* 

the  sum  of  200/.,  and  that  Maty  Tawnsend  was  also  pos-  executori,  &c. 

Aesaed  of  or  entitled  to  a  very  considerable  share  or  moiety  three  months 

of  the  personal  estate  of  Thomas  Tcmmsend  her  late  father,  »^®''  **"  ^*' 
- ,  ,  .  cease,  pey  to 

which  would  come  to  her  immediately  after  the  decease  of  trustees 

her  mother  Mary  Taamsend  the  elder;  and  that  in  consider-  f^]J^%*™^ 

ation  thereof,  and  of  the  affection  which  John  PrebbU  bore  if»  in  the  event 

towards  Mary  Tawnsend  his  intended  wife,  and  for  making  ^^^  MT. 

a  provision  for  the  said  Mary  Totvnsendy  and  the  issue  of  •"^  ^^^  ^^ 

rag  any  child 
or  children  of 
die  majTiage  living  at  the  decease  ofV.  P.,  his  executors,  &c.  should,  within  three 
months  aflor  his  decease,  pay  to  trustees  1 000/.  in  trust  for  such  child  or  children ;  **  and 
fkrther  if  J,  P,  should,  at  any  time  during  his  natural  life,  become  seised  of  any  mes- 
«uaei,  Sd6.  in  possession,  and  should  settle  the  same  upon  M.  T,  and  the  issue  of  the 
sua  intended  marriage,  by  such  good  conveyances  in  the  law  as  counsel  should  advise,  in 
such  parts  and  proportions,  and  to  such  use  and  uses,  as  should  be  thought  requisite, 
the  better  to  make  a  orovlsion  for  M.  T,  in  case  she  should  happen  to  survive «/.  P. ;" 
after  the  death  of  M,  T,,  J,  P.  having  married  again,  and  then,  and  not  before,  be- 
come^ wised  of  real  estates,  and  having  at  his  death  left  issue  by  both  marriages,  atl 
^he  real  estates  of  which  he  became  seised  during  bis  life  were  subject  to  the  obli- 
gatioD^  and  settled  on  the  issue  of  the  first  marriage  as  tenants  in  common  in  fee. 

X3  the 
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18 Id.        the  said  intended  marriage,  in  case  the  same  should  take 
effect,  John  Prebble  bad  agreed,  not  only  to  pay  such  sums 
of  money  to  such  persons,  and  at  such  times  as  therein 
mentioned,  but  that  if  at  any  time  during  the  term  of  his 
natural  life  he  should  be  seized  of  any  messuages,  tene- 
ments, lands,  and  hereditaments  in  possession,  he  would  by 
such  good  conveyances  in  the  law  .as  counsel  should  adrise, 
settle  the  same  upon  Mary  Townsend  and  the  issue  of  the 
intended  marriage,  in  such  parts  and  proportions,  and  to 
such  use  and  uses,  as  should  be  thought  requisite,  the  better 
to  make  a  provision  for  her  in  case  she  should  survive  the 
said  John  Prebble ;  and  the  condition  of  the  bond  was,  that 
if  the  said  intended  marriage  took  effect,  and  Mary  Tawm- 
^ni  should  survive  Ji?^n  Prebble^  then  if  the  heirs,  executors, 
admistrators,    or  assigns  of  John  Prebble ,  should,    within 
three  months  next  after  his  decease,  pay  to  Shane  and 
Tildefif    their   executors,   &c.    1000/.  in   trust  for   Mary 
>  Tawnsendy  her  executors,  &c.  for  ever ;  and  also  if  the  said 
intended  marriage    took    effect,  and  John  Prebble  should 
survive  Mary  Toicnsend^  and  there  should  be  any  child  or 
children  of  the  said  intended  marriage,  living  at  the  time 
of  the  decease  of  John  Prebble^  then  if  the  heirs,  executors, 
administrators,  or  assigns  of  John  Prebble  should,  within 
three  months  next  after  his  decease,   pay  to  Soane  and 
Tildeuy  their  executors,  &c.  1000/.,  in  trust  to  pay  and  dis- 
pose of  the  same  unto  and  among  all  and  every  the  son  and 
sons,  daughter  and  daughters,  of  the  said  intended  mar- 
riage, in  equal  shares  and  proportions,  if  there  should  be 
more  than  one,  and  if  but  one,  then  wholly  to  that  <Hie,  at 
their  respective  age  or  ages  of  twenty-one  years,  and  in 
the  mean  time,  to  pay  and  apply  the  interest  and  proceeds 
arising  from  the  said  sum  of  1000/.,  for  the  use  of  such  son 
and  sons,  daughter  and  daughters,  equally  if  more  than 
one,  and  if  but  one,   then  wholly  to  that  one ;  and  farther 
that  if  the  said  intended  marriage  took  effect,   and  John 
PrebUe  should,  at  any  time  during  his  natural  life,  become 
seised  of  any  messuages,  tenementsi  lands,  and  heredita* 
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ments  in  possession,  and  should  settle  the  same  upon  Mary     ^  181 8,.^ 

Tbumsend  and  the  issue  oF  the  said  intended  marriage,  by 

such  good  conveyances  in  the  law  as  counsel  should  advise, 

in  such  parts  and  proportions,  and  to  such  use  and  uses,  as 

should  be  thought  requisite,  the  better  to  make  a  provision 

for  Maty  Taaonsend  in  case  she  should  happen  to  survive 

John  PrebbUi  then  the  obligation  should  be  void. 

The  marriage  was  solemnized,  and  in  1776  MaryPrebbJij 
formerly  Mary  Tawnsend^  died,  leaving  several  children  of 
the  marriage.  During  her  life,  John  Prebble  did  not  become 
seised  of  any  real  estate.  In  1782  he  contracted  a  second 
marriage  with  Ann  Day^  and  adcr  that  time  became  seised 
in  possession  of  considemble  real  estates.  On  the  1 9th  of 
December^  1812,  John  Prebble  died,  leaving  issue  by«  his 
second  wife,  in  favour  of  whom  he,  by  his  will  and  codicils^ 
disposed  of  the  greater  part  of  his  property. 

The  bill  filed  by  the  children  of  the  first  marriog^, 
against  the  children  of  the  second  marriage,  the  widbw^ 
and  other  persons  claiming  under  a  settlement  executed  in 
contemplation  of  that  marriage,  or  under  the  will  and  codi- 
cils, prayed,  that  the  defendants,  the  devisees  in  trust,  might 
set  forth  a  list  and  description  of  the  freehold,  copyhold, 
and  leasehold  messuages,  &c.  of  which  John  Prebble  was,  at 
any  time  during  his  Kfe^  seised  in  possession,  and  what  is 
become  thereof,  and  of  which  of  the  said  estates  ha  died 
seised  in  possession,  and  also  a  list  and  description  of  all 
title-deeds  and  other  evidences  in  their  custody  or  power 
relating  to  the  same ;  and  that  the  condition  of  the  bond 
might  be  specifically  performed,  and  all  the  freehold  and 
leasehold  messuages,  &c.  of  which  Jolm  Prebble  died  seised 
in  possession,  be  settled  pursuant  to  such  condition ;  and 
that  an  account  might  be  taken  of  the  rents  and  profits  of 
all  the  said  messuages,  &c.  received  by,  or  come  to  the 
hands  or  use  of,  the  devisees  in  trust,  and  that  what  should 
appear  due  on  taking  such  account  might  be  paid  to  the 

X  4  Plain- 
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Plaintifi ;  and  that  the  Plaintiffi  might  be  ded[ar.ed  endtied 
to  the  said  1000/.  with  interest,  after  three  months  from  the 
death  of  John  Prebble ;  and  that  it  might  be  referred  to  tl^ 
Master  to  incjuire  what  freehold,  copyhold,  and  leasehold 
messuages,  &c.  of  which  John  PreWe  was  seised  in  posses- 
sion at  any  tim^  during  his  life,  had  been  sold  and  disposed 
of  by  him,  and  at  what  |  rice,  and  what  would  now  be  the 
value  of  the  same,  and  to  compute  interest  on  such  valae 
from  Jsis  death ;  and  that  the  Piaintifis  might  be  declared 
^titled  to  have  paid  to  them  the  said  value  and  interest,  or 
that  the  same  might  be  invested  in  the  purchase  of  freehold 
estates  to  be  settled  as  aforesaid ;  the  bill  also  prayed  an 
admission  of  assets,  or  an  account  of  the  personal  estate^  &c. 


1816. 
ilfardi  19. 


On  this  day  the  Plaintifis  moved  for  a  receiver. 

Sir  Samuel  Bamilfyf  Mr.  Hartj  Mr.  Bell^  and  Mr.  fV(idt»- 
Jleldj  in  support  of  the  motion,  insisted  on  the  clear  con- 
struction of  the  bond,  as  affecting  all  the  real  estates  of 
which  the  obligor  became  seised  during  his  life;  and  on 
the  right  of  the  Plaintiffs  to  have  the  rents  secured,  subject 
to  the  jointure  of  the  second  wife. 

Sir  Arthur  Piggott,  Mr.  Leachf  Mr.  Boupel^  and  Mf - 
Wif^Jield^  against  the  motion,  contended,  that  the  boisd 
affected  those  estates  only  which  were  acquired  during 
the  coverture,  as  in  Cusack  v.  Cusack  (a)  /  that  on  the 
Plaintiffs'  construction,  the  agreement  was  unreaspoable; 
and  that  the  Court  would  not,  io  the  absenice  of  frsmd^ 
disturb  the  legal  possession  of  tfie  trustees.  IM^  v« 
Passingham.  (b) 

The  Lord  Chanceixoiu 

His  agreement,  having  been  distinctly  altered  into, 
and  on  the  considek-ation  of  marriage*  is  such  as,  Iwhcu 


(a)  6  Bro,  P,  C.  1 16.  edit  TcmL 


.  (5)  16  F«h  59. 


its 
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its  meaning  k  once  ascertained,  a  coitrt  of  equity  will        1818^ 

enforce.     If  ;there  has  been  a  breach  of  the  bond  at  lav,      ^p'-^'"^' 

the  PlaintiiTs  are  entitled  to  relief  in  equity;  but  they  have  c. 

no  title  in  equity,  if  there  has  been  no  breach  at  law.     BoGHoaai. 

The  principal  question  therefore  is,  whether  the  omi^ision  Pending  a 

to  make  a  settlement  of  estates  purchased  after  the  death  question,  whe- 

of  the  wife,  is  a  breach  of  the  condition  of  the  bond  ?  devisee!  were 

On  that  question,  it  will  be  proper  to  obtain  the  opinion  JU^nj  gV^ut^j 

of  a  court  of  law.    As  to  the  pardcular  objept  of  this  by  the  testator, 

notion,  if  the  trustees  conasnt  to  pay  the  rents  and  profiu  ^tlement  on 

iaCo  Couit,  I  shall  not  sBoomt  a  receiver,  (n)  K"..T^®  ^^ 

.  ^^  ^  children,  the 

•  Court  refused 

to  appoint  a 

At  the  hearing,  the  Lord  Chancellor  directed  a  case  Skj^laew  m  * 
for  the  opinion  of  the  Judges  of  the  Court  of  Common  trust  consei^t- 
Pleas,  on  the  question  whether  John  Prehble^  not  having  r^ts^into 
become  seised  of  ^ny  real  estate  during  the  continuance  court, 
of  the  first  marriage,  cipm^itted  a  breach  of  the  condition 
of  the  bond,  by  np.t  making  a  settlement  of  the  estfites  of 
which   he  afterwards  became  seised  in  possession^  on  the 
issue  of  that  marriage.  (6) 

The 

(«)  From  Mr.  MerivaU*%  note. 

{b)  "  19th  March^  1816.  His  Lordship  doth  order,  that  a  case  bt 
made  for  the  opinion  of  the  Judges  of  the  Court  of  Common  Pleas ; 
and  it  is  ordered,  that  there  be  stated  in  such  case,  the  bond  in  the 
pleadings  in  this  cause  mentianed;  th^t  during  the  marriage  in  the  said 
bond  mep^ipned  as  intended  to  be  had,  and  which  was  afterward 
had^  the  obligor  therein,  John  PrMie,  did  not  l^ecom^  seised  of  any 
messuages,  tenements,  l^ds«  and  hereditaments  in  possession j  tliat 
the  wife  died  in  the  lifetime  of  the  said  John  Prebbic^  leaving  children 
of  such  marringe,  vho  are  now  livipg ;  that  after  her  death^  t^e  Sf4^ 
Mm  Prebbie  mfu-ried  again,  and  had  issue  several  children  of  h^s 
second  marriage,  ^ho  are  now  living;  and  after  the  said  second  mvf 
riage  he  becKme  seised  of  an  estate  called  Bkuckacre  in  possession; 
and  it  is  ordered  that  the  question  therein  be,  whether,  according  Ip 
the  true  intent  and  meaping  qf  the  condition  of  the  said  bond,  the 
said  John  Prebbie  would  commit  a  breach  of  such  condition,  if  hi^  did 
not  mal^e  a  settlement  of  the  estate  called  flackacre  upon  the  issue  of 
the  first  marriage,  according  to  the  condition  of  the  said  bond  j  fuid  ^t 
is  ordered  that  the  said  Judges  be  attendee!  with  suUi  cs»e :  am)  it  is 
ordered  that  it  be  rdenred  to  ^s^  S^q^k^  one  ,of  the  Hasten  of  fhis 

eourt, 


314 


CASES  IN  CHANCERY. 


1818. 


1818. 
AprU  25. 


The  Court  of  Common  Pleas  certified  in  the  negative,  (a) 
The  Lord  Chancellor  not  beings  satisfied  with  the  cer- 
tificate, the  question  was  now  argued  before  his  Lordship, 
in  the  presence  of  the  Lord  Chief  Baron,  and  Mr.  Justice 
AbbotL  , 

Sir  SamuH  BamOfyy  Mr.  Hartf  Mr.  Bett,  and  Mr  JVake- 
Jleldi  for  the  Plaintifis. 

The  question  arises  on  the  construction  of  the  bond 
executed  by  John  Prebble,  on  his  marriage  with  Akry 
To^amsend.  During  the  continuance  of  that  marriage,  he 
had  no  real  estate ;  but  his  first  wife  having  died  in  his 
life,  hfc  married  again,  and  afterwards  became  seised  of 
considerable  real  estates,  some  of  which  he  sold,  and  con- 
tinued in  possession  of  others,  to  the  value  of  30,O0Or., 
till  his  death.  On  that  event,  the  bond,  which  l^^d  been 
before  unknown  in  the  family,  was  discovered,  and  the  con- 
sequence of  that  discovery,  is  the  present  suit.  It  is  con- 
tended, by  the  Plaintiffs,  that  the  obligor  was  absolutely 
bound  to  settle  all  the  real  estate  of  which  he  became 
seised  during  his  life;  by  the  Defendants,  that  the  obli- 
gation was  limited  to  the  real  estate  of  which  he  became 


court,  to  settle  such  case  if  the  parties  differ ;  and  after  the  Juc^es 
shall  have  made  their  certificate,  such  farther  order  shall  be  made  as 
shall  be  just :  and  in  the  mean  time  it  is  ordered,  that  the  Defendants, 
the  said  devisees  in  trust,  Phi&p  Boghursi,  James  Taggarl,  Ckrittopker 
PrMUt  and  Ann  Prehble,  do  pay  to  the  said  Ann  Prebble  the  yearly 
sum  of  60/.,  secured  to  her  by  the  settlement  in  the  pleadings  men- 
tioned, made  and  executed  previous  to  her  marriage  with  the  said  John 
PrMle,  out  of  the  rents  and  profits  of  the  freehold  and  copyhold 
estates  of  the  said  testator,  now  in  their  or  any  of  their  hands,  or 
hereafter  to  be  received  by  them  or  any  of  them  ;  and  it  is  ordered 
that  tliey  do  pay  the  residue  of  such  rents  and  profits  now  in  their 
hands,  or  hereafter  to  be  received  by  them  or  any  of  them,  as  the  same 
shall  be  received  by  them  or  any  of  them,  the  amount  to  be  verified  hy 
affidavit,  into  the  Bank,  with  the  privity  of  the  Accountant^eneral 
of  this  Court,  to  be  there  placed  to  the  credit  of  this  cause,  subject  to 
the  further  order  of  this  Court."  Reg.  Ub.  B.  1815,  foL  940. 
'    (a)  PrtbUc  V.  Boghursi,  7  TawU.  58S. 

seised 
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seised  daring  the  continuance  of  the  first  marriage,  and  to        1818. 
the. event  of  the  survivorship  of  the  wife. 

-  The  strict  construction  of  the  bond  is  clear  in  favor  of 
the  plainti£&.  The  condition  contains  three  distinct  pro- 
vbions :  first,  in  the  event  of  the  wife  surviving  the  hus- 
band, it  directs  payment  of  1000/.,  on  certain  trusts,  for 
the  benefit  of  the  wife ;  secondly,  in  the  event  of  the  hus- 
band surviving  the  wife,  it  directs  payment  of  the  like  sum 
on  other  trusts,  for  the  benefit  of  the  issue  ;  then  follows 
the  third  clause,  which  is  an  absolute  engagement,  not  de- 
pendent on  any  condition  of  survivorship,  that  all  the  real 
estate  of  which  the  husband  should  at  any  time^  during 
bis  natural  life  become  seised,  should  be  settled  upon  the 
wife  and  the  issue  of  the  marriage.  The  words  which 
ensue,  "  the  better  to  make  a  provision  for  the  said  Mary 
Tawnsend^  in  case  she  should  happen  to  survive  John 
Trehble^*  may  be  understood,  not  as  restraining  the  pro- 
vision to  the  event  of  the  wife's  survivorship,  (a  con- 
struction which  would  exclude  the  issuer)  but  as  expressive 
of  qne  object  of  the  provision.  There  is  a  substantial 
reason  for  the  insertion  of  these  words,  which  at  first  seem 
useless,  namely,  to  express  that  the  provision  was  designed 
for  TAary  Tomisend^  when  she  became  a  widow,  not  in  the 
nature  of  pin-money,  while  she  remained  a  wife.  The 
preceding  pecuniary  provisions  are  contingent  on  survivor- 
ship; the  agreement  for  a  settlement  is.  absolute  at  the 
moment  of  marriage :  the  Court  cannot  insert  words  of 
contingency  for  the  purpose  of  excluding  the  issue.  It  is 
the  ofiice  of  a  recital  to  explain  the  operative  part  of  a 
deed  when  obscure,  not  to  control  it  when  clear.  The 
Court  is  not  authorized  to  alter  the  express  terms  of  the 
condition,  by  reference  to  a  supposed  design  to  provide  for 
the  children,  only  in  the  event  of  the  survivorship  of  the 
wife,  and  by  a  settlement  under  which  she  might  take  a 
benefit. 

The 
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The  other  construction  for  which  the  Defendants  (con- 
tend, that  the  clause  shall  apply  to  those  estates  only  of 
which  the  husband  became  seised  during  the  joint  lives  of 
himself  and  his  wtfci  o£fers  fiirther  violence  tp  the  terms. 
On  what  principle  can  the  Coort^  in  contradioUon  to  the 
obnous  meaning,  expunge  the  words  *<  at  any  time  duriag 
}m  natural  life/'  and  substitute  "  during  their  joint  lives?* 
AU  his  real  estate,  without  exception,  is  evidently  ^poo^pre- 
bended  within  the  literal  import  of  thif  clause;  and  to  |iipit 
the  period  of  seisin  to  the  coverture,  would  be,  not  to.^oor 
stf  ue  but  to  contradict  it 


The  aieaning  of  the  instruoient  being  clear,  it  is  jieeiUesi 
t0  vindica/te  the  intent;  the  conrtmotion  of  die  PJaiot^ 
however,  does  not  preyent  a  provision  fer  a  second  family : 
the  operation!  of  the  bond  is  confined  to  real  property ;  his 
whole  personal  estate  remained  under  the  absolute  control 
of  th^  phligor* 

The  Selicitor^eneraij  Sir  Arthur  Piggott^  Mr.  Roupei, 
and  Mr.  Wing^fiddj  for  tiMferent  Defendants. 

The  case  pred^nts  no  grounds  to  justify  a  dissent  from 
the  unanimous  opinion  of  the  Court  of  Common  Pleas* 


On  the  strict  construction  of  the  bond,  no  settlement  of 
reid  estates  was  to  be  made,  unless  the  wife  survived  the 
husband.  The  express  direction  is,  that  a  settlement  shall 
be  made,  the  better  to  provide  for  the  wife  in  case  she 
should  happen  to  survive  ;^  the  settlement  intended,  is, 
therefore,  one  by  whidi  some  benefit  is  secured  to  the  wjlfe : 
a  settlement  made  after  her  death,  in  which  she  could  never 
have  an  interest,  ci^nnot  be  comprehended  within  this  de- 
scription. 

The  agreement,  so  understood,  discovers  a  consistent  and 
rational  design.  The  sum  of  lOOOA  is  secured  in  all  events, 

8  on 
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on  the  death  of  the  huftbond,  to  thewUb,  if  A/e  tnpAve^  or        I'SIS. 

if  dM  ii  dead*  to  die  children.    The  ppovs&ioD*  fi>r'inalaDg 

a  seUieiaent  h  framed  in  contemplation  of  two  disdndt 

contingenciea ;  if  the  hudjand  dicd»  leaving  bis  wife  6urvi^ 

iog,  a  m«wal  obligation  atltoched  on  himi  to  provide  fot*  hi* 

uridow  and  for  her  children,  (by  tbe  suppodili^n  tliere  cottld 

be  nasobfiequent  nuirriagt)  axul  therefore  no  other  chfldren^)^ 

and  in  disehargeof  that  ^ligadon^,  this  agveement  seoure^ 

all  his  reel  estate  for'their  benbfit«    In  the  event  of  surviving! 

his  ifife^  he-  meanly  to  teserve  to  himself  th^  diBcrelaoaofi 

{providing  for  theela^djien  of  that  marriage,  ds' subseqAeM 

OQBtingeticies^  indudtnig  a  second  marriagey  and  the  birtk 

of  anew  ftmly,  might  render  jcuit  and  expedient;   and  inr 

thattcase^  therefor^)  dhia  ijgoeoment  imposes  ho  obligations 

lliepolioy  of  asdtlemeailt  so*  framed  is  olwious,  and  may 

be  advantageously  oontraated  with  the  intention,  inlputed 

by  the^  opposite  consttfuotion»  of  securing,  the  whole  red 

estate  for  the  benefit  of  the  offspring  of  die  firtt  maixiage^ 

to  thaexclosion  ef  att^  Ailur^  daims,  however  imperious. 

Instippolt  of  so*  just  and  reasonable  a  design,  the  Couitt 
would  resort,  if  needful,  to  the  principle  constantly  csta- 
bbhed  from  l^e  earliest  times  (dt),  recognized  by  Lord 
Coke{b)f  and  adopted  in  subsequent  decisions  (c),  of  con- 
struing the  eonditi<Hi  of  a  bond  favorably  to  the  obligor, 
in  order  torelieve  him  from  the  penalty.  The  amdUntof 
that  penalty  aflbrds  some  evidence,  tBat  it  could  nbt  be 
intended  to  secure  the  settlement  of  all  the  real  estate  of 
which  the  obligor  might  beoome  seised,  at  any  time  daring 
kis  HIb. 

(a)  U  ^.4. 19.a.  (b)  S  Co. 21.^. 

{c)  ^  A  nngle  oUigadon  is  always  taken  most  in  advantage  of  tbe 
oGJigee  and  against  the  obligor;  but  It  is  otherwise  of  the  condition  of 
la  obligation ;  for  this  is  always  taken  most  in  advantage  of  the  obligor, 
sad  against  the  obligee.*'  ShepkanTt  Touchstone,  cfa.  81.  And  see 
Muiler  v.  IVigge,  1  Sound.  65.,,  and  the  cases  cited  by  Serjeant  William, 
p»  66.  a.  u.  I. 

The 
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The  Lord  Chanceixor. 

It  strikes  me,  that  the  argument  in  the  Common  Pleas 
did  not  unfold  all  the  difficulties  of  the  case.  The  bond^ 
with  this  condition,  was  executed  in  contemplation  of 
marriage,  and  there  is  no  doubt  that  it  constitutes  an 
agreement,  which  courts  of  equity  wiU  perform«(a)  It 
was  not  on  that  question,  that  I  desired  the  opinion  of 
the  court  of  law,  or  of  the  Judges  who  now  assist  me; 
but  on  this,  whether,  according  to  the  true  intent  and 
meaning  of  this  bond,  an  estate^  call  it  BlackacrCi  of  which 
the  husband  became  seised  after  the  death  of  the  wife^  is 
subject  to  the  obligation?  The  question,  whether  the  bond 
is  forfeited  and  the  penalty  to  be  raised,  is  proper  for  a 
court  of  law,  but  equity,  considering  the  bond  as  an  agree- 
ment, the  doubt  there  would  be,  whether  the  obligee 
should  have  performance  or  compensation?  At  present, 
the  simple  question  is,  whether  Blackacre  is  afiected  by  the 
condition  ?  It  strikes  me  thus :  Hie  obligor  on  the  marriage 
was  to  become  entitled  to  200/.  absolutely,  and  also  to  a 
moiety  or  share  of  the  personal  estate  of  his  wife's  father,  on 
the  d^th  of  her  mother :  what  was  his  interest^during  the 


{a)  **  Where  penalties  are  inserted  in  a  case  of  non-performaiioe^tkis 
has  never  been  held  to  release  the  parties  from  their  agreement,  but 
they  must  perform  it  notwithstanding."  Per  Lord  Harduncke,  Howard 
T.  Hopkint,  S  Alk.  37 1 .  And  see  C^iOiner  v.  ChiBmer,  9  Feg.  528.  Eo^ 
ton  ¥.  Trevor,  9 P.  Wmt.  191.  10  Mod,  517.  Sir.  533.  HottkmHY.  R^. 
Umdy  Nek,  905.  Anon.  Mot,  37.  The  rule  being,  that  the  penalty  is. 
not  to  be  considered  as  of  the  essence  of  the  contract,  Magrant  t. 
Archboidy  X  Doior,  107.  But  if,  on  a  construction  of  the  whole  contract, 
it  appears,  that  the  stipulated  sum  was  designed  not  as  a  penalty,  but 
as  liquidated  damages,  a  court  of  equity  will  not  relieve  against  the 
payment  Roy  v.  Duke  of  Beaufort,  2  Atir,  194.  Eatt  India  Company 
y.  Slake,  Finch,  \n.  SmaUY.Lord  FiixwilUam.Prec.in  Ch.JOa.  Pofi- 
sonky  ¥.  Adams,  9  Sro.  P.  C  edit.  TomL  431.  Rolfe  y.  Peterson,  ibid. 
436.  Low  V.  Peers,  4  Burr.  9228,  2229.  Aftley  v.  Weldon,  9  Bos.  & 
PuU.  346.  Street  y.  Rigiy,  6  Ves.  818. ;  nor,  as  it  seems,  enforce  the  per* 
formance  of  the  agreement,  for  the  breach  of  which  the  parties  have^ 
provided  this  specific  remedy.  Woodward  v.  Bytes,  9  Vem.  1 19.  Street 
V.  Ri^hy,  €  Ves.  818.  And  see  1  FonU.  IVeatise  of  Equity,  151, 159.  n.,  * 
on  the  prindple  that  that  provision  is  an  essential  term  of  the  contract. 

coverture 
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coverture  in  this  part  of  the  property,  does  hot  appear;        1818. 

and  it  is  unnecessary  to  state  bere^  what  he  oould  or  could      '^  "■  *  * ' 

not  have  done  with  it.    A  part  of  the  consideration,  besides  „, 

these  pecuniary  benefits  is  marriage.  I  do  not  apprehend  that     BoaauasT. 

the  quantum  of  pecuniary  benefit  will  afiect  the  question ;  ^^ere  mar- 

jx  .,^,,  .  ,  ,  «  nage  is  one  of 

and  I  am  surprised  to  find  observations  about  the  amount  ot  the  consider- 

the  penalty  as  varying  the  reciprocity  («),  where  marriage  ^^^^h^^c 
is  one  of  the  considerations.     An  obligation  to  make  a  cuniarj^  con- 
settlement  on  the  wife  and  the  issue,  clearly  includes  an  [^^terial? 
obh'gation  to  make  a  settlement  on  the  issue  after  the  death  An  obligation 
of  the  wife.    The  obligor,  undertaking  to  make  a  settle-  JreSrato^n  thl^ 
ment  on  his  wife  and  issue,  engages,  first,  if  the  wife  sur-  wife  and  the 
vives  him,  to  pay  JOOW.  for  her  use;  and  so  far  there  is  aTobl^tio^ 
no   provision  for  the  children,  either  from  this  fund,  or  to  make  a  sst- 
from  the  moiety  of  her  father's  estate,  to  which  the  wife  issue  after  the 
was  entitled  at  the  death  of  her  mother;  he  then  adverts  death  of  the 
to  the  contingency  of  his  wife  dying  in  his  life  leaving 
children;    and  providing  that  in   that   case    the   sum   of 
1000/.   shall  belong  only  to  the  children,  he  proceeds  to 
state  in  what  shares  it  shall  be  distributed  among  them ; 
he  then  takes  into  consideration  estates  of  which  he  might 
hecame  seised.      It  is  clear  diat  this  bond   would   not  Aboodexe^ 
embrace  copyhold  or  leasehold,  and  left  it  entirely  in  the  SmSaMrf* 
option   of  the  obligor,   whether  he  would   ever  acquire  theobl^r, 
seisin;  and  unless,  therefore,  freehold  property  devolved  settle  lands, 
to  him,  independently  on   his  own  act,  so  that  he  could  '/Jf  ^®  Aoulld 


be  said  to  have  l^^me  seised,  the  condition  would  never  inpossession; 
take  effect  except  by  his  instrumentality.  Having  before  J^^JST" 
recited,  that  his  intention  was  to  provide,  not  for  his  wife 
only,  but  for  hipvife  and  children  with  respect  to  all  the 
subjects  of  provision ;  and  having  first  mentioned  the  con- 
tingencies of  their  respective  survivorship,  he  proceeds 
to  undertake^  that  ^  he  shall  become  seised  of  any  real 
property,  he  will  settle  it  in  sueh  parts  and  proportions; 
4he  word  *<  such''  having  reference  to  something  which 

(«)  7   7«M(.549. 

had 
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1818*  hta  JHTteeded  wkk  re&pett  to  pr6tM>i^tittiSi  H«  tb€lfo  f&- 
coUects  tlAit  the  ^reviour  di!i^ecti6n^  are  not  sirfRcient  ftr 
tbfiB  case^  except  in  the  eVeti<  of  the  death  of  dl^  wife 
durmg  his  life;  that  if  shd  should  sfiknrive,  sh^  n^obld 
become  entitled'  to  the  whole  of  the  VOOOil ;  but  bis  int^ii^ 
tibn  being,  that  the  real  estated  should  in  eV^  event  be  tf 
joint  provision  for  the  ii'iib  and  the  children,  be  thelfe- 
fbre  introduces  th^  words,  to  suifb  use  alnd  u^es  as  Jtiky  be 
thougiit  proper,  the  better  to  make  a  provision  fop  th^  wiBT; 
ti^rms  which  may  demote  a  design  to  secure' to  heir  A-  pairtiill; 
^d  only  a  partial,  interest  in  the  real  estates,  l^he  ^e^ 
tiott  may  be  thus  stated^  whelJher  6n  the  wholie  he  did  tm 
ihean,  thiat  if  his  wife  survive,  she  shdMd  havb"  ikMMX;, 
Which  in  the  event  of  her  death  during  his  life  should' 
devolve  to  the  children ;  tbat  the  lands  Aould  be  settled, 
if  she  did'  hot  survive^^  entirely  on  the  chihiireil,  but  in  tike 
event' oF  her  surviving,  to  such*  uses  a^'  would' secui^  tO'her 
a  proper  share. 

r  enteitain  no  doubt,  tHat  the  decision  of  the  Judges'  of 
the  Common  Pleas  was  fbundied  on  an  opinion  that,  aiccbrd'- 
ing  to  the  true  intent  and  meaning  of  the  bond^  there  woulJ 
be  no  breach,  unless  there  had  been  a  ndn-conveyarice'oF 
lands  of  which  the  obligor  had'  become  seised  during  the 
life  of  his  wife ;  and  it  think  that  they  meant  to  mark  ihkXy 
by  the  insertion  in  the  certificate  of  thie  word^  *<  the  said^' 
John  Prebbk  having  survived  the  said  HAifif  FreEble\  fcf- 
merly  Maty  Taamsend.**  (a)  On  the  original  hearing  6f 
the  cause^  little  was  said :  when  it  came  from  the  Coiiiinbh 
Fieas,  I  should  have  felt  great  relief  could  I  have  acceded 
to  the  opinion  of  the  Judges;  but  T  thought,  and^  still  think, 
that  the  case  i^uires  farther  consideration;  and  it  is 
dear,  that  this  Court  is  not  bound  by  the  certificate'  of 
theCpbrtoflaw. 

(a)  7  TauMi,  54$. 

Tliq 
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The  obKgation»  as  collected  from  the  condition,  i^  three-  1*818. 

ibid;  the  first  two  ftctt  are  to  be  performed,  not  in  the  life  ^-T'  ' 

of  the  obligor,  but  by  his  representatives  after  his  decease.  v. 

Contemplating  two  contingencies,  of  his  wife  surviving  him,  ^«h^"* 
or  dymg  in  his  life,  he  stipolates,  that  in  the  first  event, 
she  should  have  1000/.,  of  which  the  issue  would  not  par- 
ticipate; that  in  the  other  event,  the  issue  should  have 
1000/.  of  which  sheVould  not  participate;  he  ^en  adverts 
to  the  real  estate  of  which  he  might  become  seised,  (any  real 

estate  which  he  then  had  would  not  be  comprehended  in  A  bond,  cov- 

the  clause,  for  the  words  are,  "  if  he  shall  become  seised,")  ^^^^^ds 

and  undertakes  to  settle  it  on  the  wife  and  the  issue,  as  "if  the  obligor 

counsel  shall  advise.     Had  it   proceeded  no  farther,  the  seised,"  will 

circumstance  of  his  havinir  covenanted  to  convey  to  her  ?°^®^^..^ 

,,.  ..  Y,  ,  t      n  '  lands  of  which 

a&d  her  issue,  would  not  have  been  the  ground  of  a  ne-  he  is  seised  at 

cessary  inference,   that  unless  she  survived,   there  should  ^«^t«o»the 
be  no  conveyance  to  the   issue.      That  is   not   the  con- 
struction.   The  doubt  is,  whether  the  subsequent  words  are 
intended  only  to  secure  a  provision  for  her  in  case  she 
survived  him,  or  whether  they  are  to  narrow  the 'benefit 
^  which  the  issue  would  take  if  the  clause  had  stood  with- 
out them,  and  reduce  their  claim  to  the  estates  of  which 
the  obligor  became  seised  before  her  death,  limiting  the 
extent  of  the  phrase  **  during  his  natural  life"  to  such 
part  only  of  his  natural  life  as  passed  during  the  cover- 
tore.    On  the  point,  whether  there  is  a  breach  of  the 
condition,'  the  construction   is   the  same  at   law  and  in 
equity;  but  if  a  breach   is  established,   the  form  of  con- 
veyance will  remain  to  be  determined,  and  the  consider-  . 
ations  may  be  different  *  The  question  for  the  opinion  of 
the  learned  judges  is,  whether  the  obligor,  on  the  death  of 
his  first  wife,  having  married,  and  then   and  not  before, 
beconie   seised  of  real  estates,   and  having  died  without 
majcing  a  settlement  of  those  estates  in  favor  of  the  issue 
^  the  first  marriage^  has  committed  a  breach  of  the  Con- 
dition ? 
Vol.  I.  '  Y  Abbott, 
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Abbott,  Justice. 

'  This  case,  my  Lord»  has  arisen  updn  a  bond  executed 
May  2,  hy^Jokn  PrebbUf  upon  his  intended  marriage  with  Mary 
Tcnxmsend*  Tlie  marriage  took  place,  and  there  were 
issue  of  the  marriage,  and  the  obligor  John-Prebble^  after 
tiic  death  of  his  wife  Mary  Totonsend,  but  not  before 
became  seised  of  an  estate  in  fee  in  .possession,  called 
White  Close^  and  died  without  making  any  conveyance 
thereof,  in  favor  of  his  issue  by  Mary  Townsend  i  which 
isBiie  survived  the  obligor,  the  obligor  having  in  fact,  after 
the  death  of  Mary  Tononsend^  married  a  second  wife,  and 
left  issue  by  that  marriage  also;  and  the  only  question 
upon  which  I  understand  your  Lordship  to  desire  the 
opinion  of  my  Lord  Chief  Baron  and  myself  is,  <<  whether 
^^  attending  to  the  legal  construction  of  the  condition 
<<  of  the  bond,  the  obligor  committed  a  breach  of  that 
<<  condition."  And  upon  that  question,  after. considering 
the  case,  and  attending  to  the  very  ftill  and  able  disciufljioD, 
that  the  matter  has  received  in  this  court,  I  am  of  opinioB, 
upon  the  facts  before  mentioned,  that  the  obligor  did 
commit  a  breach  of  that  condition. 

I  have  not  formed  this  opinion  without  some  reluctance, 
because  I  am  aware  tha<  I  differ  from  the  very  learned 
Judges  of  the  Court  of  Common  Pleas.  I  hc^ie^  however, 
that  I  shall  not  have  the  further  misfortune  of  bdng.  finmd 
to  differ  from  my  Lord  Chief  Barpn  and  your  Loxdship, 
The  terms  of  the  bond,  upon  which  the  question  arises, 
have  been  so  recently  before  your  Lordship^  that  I  do  not 
think  it  necessary  to  trouble  you  with  a  detail  of  them, 
hut  shall  proceed  at  once  to  mention  the  grounds  and 
reasons  6f  the  opinion  that  I  have  formed.  I  think  the 
second  marriage  of  the  obligor,  and  the  birth  of  itoufi  of 
that  marriage,  are  &cts  not  material  to  the  question  pro- 
posed.   I  conceive  the  answer  to  the  qnesddii  most  de» 

pad 
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pend  only  upon  the  w6rd«  of  the  bond,  and  the  intent  of  the        181 8. 
obHgor,  as  it  may  be  collected  from  the  wdtds;  and  must     ^      ^      ' 
he  the  same  in  the  present  state  of  facts  Kis  it  would  have  «. 

hem  if  theire  had  been  no  second  marriage,  or  no  issue     ^^^^^^^ 
of  such  second  miurriage.    7het*e  is  no  aHusion  to  a  second 
fliarriage  in  the  bond.     It  is  probable  that  the  oUigoxf 
did  not,  when  he  executed  this  bond,  contemplate  a  secohd  ^ 

inAirri^;  in  fact,  I  believe  a  second  marriage  la'  very 
rarely  thought  of  by  those  who  arc  about  to  contract  a 
first.  And  if  these  fatts  are  immaterial. to  the  question, 
the  topic  of  hardship,  which  was  much  urged  at  the  bar, 
by  some  of  the  learned  counsel  for  the  issue  of  the  second 
marriage,  must  be  excluded  from  our  consideration.  In- 
deed, it  would  be  v«ry  easy  to  suppose  a  state  of  &cts  in 
which  such  a  topic  might  have  been  urged,  with  at  least 
equial  propriety,  on  the  patt  of  the  Issue  of  the  first  mar- 
riage, if  I  am  not  mistaken  in  the  construction  of  this 
Instrument;  and  perhaps  it  might ^ be  so,  even  upon  thi^ 
state  of  fiicts  now  before  the  Court. 

Now,  as  to  the  construction  of  the  bond  itself,  this 
ipstruitient  manifests  a  general  intention  to  provide  for  the 
intended  wife^  Mary  Tmnsendj  and  her  issue,  and  to  do 
this  in  two  modes ;  first,  by  the  (Payment  of  a  specific  sum 
of  money,  viz.  1000/.  to  the  obligees  and  trustees;  and 
Secondly,  by  the  settlement  of  real  estate,  if  he  should 
ever  become  seised  of  any  such  in  possession :  but  whether 
the  settlement  of  such  real  estate  was  to  depend  upon  the 
contingency  of  her  survivorship,  and  the  &ct  of  the  seisin 
taking  place  during  her  life,  is  the  question.  Payment  of 
th^  1000/.  is  certainly  not  to  depend  upon  the  contingency 
of  her  survivorship;  that  contingency  only  regulates  the 
trust  to  which  the  1000/.  shall  be  applied.  It  is  to  be 
applied  to  her  use  absolutely  if  she  survives,  whether  there 
be  or  be  not  issue  of  the  marriage*  If  she  dies  before 
him,  and  he  dies  leaving  issue,  it  is  to  be  applied  to  the 
use  of  their  children.  Hiese  two  events  are  made  the 
sabject  of  two  diittifiiit  dauses,  wbiqh  might  well  be  done^ 

Y  2  because 
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1818.  because  the  contingency  would  cease  before  the  payment 
was  to  be  made.  The  condition  of  the  bond  then  proceeds 
to  provide  for  a  settlement  of  real  estate,  Jf  be  shall  ever 
become  seised  of  any.  And  this  is  done  by  a  single  dauset 
which  begins  by  mentioning  the  whole  period  of  the  na- 
tural life  of  the  obligor,  as  the  period  of  his  becoming 
seised,  and  it  provides,  that  if  the  marriage  shall  take 
effect,  and  he  shall  at  any  time  during  his  natural  life 
become  seisbd  of  any  messuages,  &c  in  possession,  be  shall 
settle  the  same  upon  Maty  Tcnofwnd^  and  the  issue  of  the 
marriage. 

If  nothing  further  had  been  introduced,  but  the  words, 
<*  then   the  bond  shall  lie  void,"  bad  followed  immedi- 
ately, I  conceive  it  to  be  unquestionable  that  the  bond 
would  have  been  forfeited,  if  the  obligor  had  died  before 
his  wife  without  issue,  and  had  not  settled  the  real  estate 
upon  her;  or  if  he  had  survived  her,  and  died  leaving 
issue  by  her,  and  had  not  settled  the  real  estate  upon  their 
issue;  or  if  he  had  died  first,  leaving  both  her,  and  issue 
by  her  surviving,  and  had  not  settled  the  real  estate  both 
upon  her  and  tlieir  issue,  (always  assuming  that  he  had 
acquired  any  such  in  possession).     If)  however,  nothing 
further  had  been  added,  it  might  be  matter  of  doubt  and 
controversy,  in  what  way  the  settlement  should  be  made^ 
whether  the  whole  should  be  settled  after  his  decease,  upon 
the  wife  for  life,  with  a  remainder  to  the  issue,  or  jointly 
upon  her  and  the  issue,  or  even  in  such  a  way  as  to  give 
her  some  beneficial  interest  during  the  life  of  the  obligor. 
And  to  obviate  these  doubts,  and  others  of  the  h'ke  nature, 
and  for  no  other  purpose,  as  it  seems  to  me,  and  to  shew 
that  the  wife  was  to  havd  no  interest  during  his  lif^  but 
was  to  have  a'  substantial,  and  not  a  merely  nominal, 
interest  after  his  death,  if  she  should  be  the  survivor,  the 
subsequent  words  are  introduced;  providing  expressly  for 
'such  a  division  of  the  estate,  and  such  a  declaration  of 
uses,  as  should  be  thought  requisite,  the  better  to  make  a 
provision  for  her  in  the  event  of  her  becoiliing  the  sur- 
vivor; 
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fivot;  an  erent  that  might  be  uncertain  nt  the  instant 
when  it  might  be  necenary  to  execute  a  settlement,  in 
order  to  guard  against  a  possible  forfeiture  of  the  bond, 
by  his  sudden  death.  And  I  think  the  contingency  of 
her  survivorship,  which  conies  to  be  mentioned  at  the  end 
of  the  clause,  refers  only  to  the  shares  and  uses,  that  is,  to 
the  mode  and  form  of  the  settlement,  ^supposing  him  to  have 
become  seised  during  her  life,  and  does  not  govern  the 
whole  clause,  and  make  the  necessity  of  any  settlement  at 
all  to  depend  upon  the  contingency  of  his  becoming  seised' 
during  her  life-time.  A  construction  that  should  make 
the  whole  clause  to  depend  upon  this  event,  would  render 
it  necessary  to  narrow  the  words,  "  at  any  time  during  his. 
natural  iifcj"  and  to  construe  them  to  mean  only,  at  any 
time  during  the  joint  lives  oF  himself  and  his  wife;  vfhprestHf 
these  latter  words  are  so  obvious,  that  I  think  they  must- 
have  occurred  to  the  obligor,  if  his  meaning  had  been  con-- 
fermable  to  them.  On  the  other  hand,  the  construction 
which  I  think  ought  to  be  put  upon  this  instrument,  gives 
effect  to  every  part  of  the  clause,  by  requiring  the  obligor 
to  settle  all  that  he  should  at  any  time  acquire,  but  to 
settle  it  in  such  a  way,  that  is  in  such  shares,  and  to  such 
uses,  as  would  make  a  suitable  provision  for  her.  If  he 
should  become  seised  before  her  death,  and  she  should  be 
the  survivor,  and  not  allow  in  that  event,  of  a  merely 
fonnal  and  fsllacious  settlement  upon  her,  giving  every 
thing  short  of  the  entire  beneficial  interest  to  her  issue. 


1818. 

PaXBBLI 

BooBoai^ 


For  these  reasons,  my  Lord,  I  am  of  opinion,  upon  the 
facts  proposed,  that  the  obligor  did,  according  to  the  legal ' 
construction  of  the  condition  of  this  bond,  commit  a  In^each 
of  that  condition.     All  which,  I  submit  to  your  Lordship"^ 
judgment. 


RiciSAiiDS,  Chief  Baron. 

Concurring  in  the  opinion  of  my  learned  brother^  and  ' 
in  die  reasons  which  he  has  assigned,  I  shall  not  detain  the 

Y  S  Court 
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1618.  ^  Court  by  cxamii^ing  the  questioxi  ^t  length.  From  the  reciul 
it  is  clear  that  the  intended  husband  agreed  to  provide  for 
his  wife  and  the  issue  of  the  marriage;  the  object  was  to 
make  a  provisipn  for  both ;  and  there  can  be  no  doubt  that 
^e  issue  are  in  this  court  entitled  U>  be  considered  as  pur- 
chasers of  every  thing  which,  according  to  the  true  con- 
struction, was  intended  for  them,  by  this  condition^  He 
then  recites  an  engagement,  that  if  he  should  become  seised 
of  real  estates  during  his  natural  life,  not  during  their  joint 
lives,  he  would  settle  them  by  such  conveyances  as  counsel 
should  think  necessary,  not  such  as  he  should  choose,  (and 
in  default  of  counsel,  a  court  of  equity  would  decide  what  is 
proper,)  in  such  parts  and  proportions  as  should  be  thought 
requisite;  w]ien  counsel,  or  the  Court  in  defect  of  counsel, 
has  decided  th^  proper  settlement,  that  share,  whatever  it 
m^ht  be^  which  was  jp tended  fgr  the  wife,  was  clearly  in- 
tended the  better  to  Ji^ake  a  provision  for  her  in  case  she 
survived  him :  in  that  event  the  children  are  entitled  to  no 
provisipn  from  the  sum  of  1000/.  The  amount  of  the  penalty, 
on  which  some  stress  was  laid,  cannot  assist  the  construction ; 
beci^use  in  all  events  1000/.  must  be  paid,  and  a  penalty  jof 
200L  is  not  sufficient  to  secure  that  payment. 

.  The  condition  follows  the  words  of  ^the  recital,  not  con- 
fining the  seisin  to  any  period  shorter  than. his  life;  and  it 
aeen^  to  me  that  the  construction  which  I  have  taken  the 
liberty  of  putting  on  the  words  in  thp  recital,  must  be  the 
construction  of  the  same  words  in  the  condition.  I  think 
that  they  mean  only  a  mode  of  distributing  the  estate  as 
counsel  or  the  court  shall  think  proper,  the  wife  taking  a 
share  in  the  event  of  her  surviving.  This  argument  seems 
to  me  conclusive  in  favqr  of  the  construction  which  my 
learned  brother  has  put  on  this  instrument.  It  was  ad- 
mitted in  the  discussion,  that  any  estate  acquired  by  the 
obligor  during  the  coverture  Would  hav6  been  subject  to 
the  obligation.  I  see  no  ground  for  the  distiQction  su^ 
gifted.     We  cannot  advert  io  the  &cts  of  the  oaae  »  Ihey 
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have'Bince  ooctttred;  biit  the  ^nsequenee  must  have  been 
the  same  had  the  obligor  exhausted  all  his  personal  estate^ 
and  left  the  issue  of  the  second  marriage  without*  hope  of 
provision.  No  words  in  the  instrument  authorize  a  dis^  BoaBuasr. 
tinction  between  estates  acquired  during  the  coverture,  and 
estates  acquired  after  its  determination. 

To  your  Lordship's  judgment  I  submit  this 'conclusion, 
al  which'  I  have  arrived  not  without  anxiety,  feeling  the 
respect  due  to  the  high  authority  which  has  already  pro- 
nounced a  difierent  decision. 

2^  Lord  Chancellor.  .     , 

In  this  case  the  first  question  which  it  became  necessary 
to  determine  was,  whether  there  had  been  any  breach  of 
the  condition  of  the  bond ;  a  question  on  which  this  Court 
is  competent  to  declare  an  opinion,  but  which  must  be 
dealt  with  in  the  same  way  in  equity  as  at  law,  and  which 
I,  therefore,  took  the  benefit  of  sending  to  a  court  of  law. 
It  must  be  assumed  that  the  Judges  of  the  Common  Pleas 
entertained  an  unanimous  opinion,  that  the  condition  of  the 
bond  affected  such  lands  only  of  which  the  obligor  became 
seized  during  the  coverture ;  the  question  is,  whether  they 
were  right  in  that  construction,  or  whether  the  condition 
did  tiot  Impose  an  obligation  to  settle  all  the  lands  of  which 
the  obligor  should  be  seised  during  his  natural  life?  In  the 
anxious  office  of  deciding  between  the  discordant  opinions 
of  six  most  able  and  learned  Judges,  I  think  it  due  to  the 
parties  to  pause  and  weigh  the  reasons  on  both  sides,  before 
I  give  judgment. 


Tie  Lord  Chancellor. 

The  question  on  which,  in  the  discharge  of  my  duty,  I 
am  now  to.pronounce  an  opinion,  amid  the  discordance  of 
high  authorities,  is,  whether  the  obligation  of  this  bond  is 
coiifined  to  lands  of  which  Jokn  Prebbk  became  seised 

Y  4  during 


Hiiy  4. 


328  CASES  IN  CHANCERY. 

1818.  during  tlie  continuance  of  the  marriage^  on  the  eoleimib* 
ation  of  which .  it  was.  executed,  or  extends  to  all  lands  of 
which  he  became  seised  during  the  term  of  his  natural  life. 
The  question  must  depend  on  the  terms  of  the  bond.  The 
amount  of  the  penalty  (which  I  observe  the  Lord  Chief 
Baron  conceiv^  to  be  200/.|  but  which  is  in  fiict  exactly 
double  the  stipulated  sum  of  1000/.)  is,  I  think,  quite  im* 
material ;  because  the  penalty  seems  to  have  no  relation  in 
point  of  coroputatlbn  to  the  value  of  the  lands.  Marriage 
bonds  being  considered  in  this  court  as  agreements,  the 
question  is,  what  lands  are  affected  by  the  agreement  con- 
tained in  the  coDilition  ?  The  stipulation  relative  to  the 
sum  of  1000/.  has  not  provided  for  any  act, to  be  done  in 
the  life  of  the  obligor ;  it  provides  first  for  an  act  to  be 
done  by  his  representatives,  three  months  after  his  decease; 
namely,  payment  of  1000/.  for  the  sole  use  of  the  wife,  if 
she  shall  survive;  and  it  then  provides  for  another  act  to 
be  done  by  his  representatives,  three  months  after  his  de> 
cease,  in  case  the  wife  shall  not  survive,  but  there  shall  be 
at  his  decease  one  or  more  child  or  children,  namely,  pay- 
ment of  1000/.  for  the  use  of  the  children.  It  is  fiirther  to 
be  observed  that,  in  this  part  of  the  condition,  there  is  an  ex- 
press contemplation  of  the  coverture  ceasing,  by  the  obligor's 
surviving,  or  by  his  predeceasing,  his  wife;  so  that  the 
duration  and  the  determination  of  the  coverture  are  ex- 
plicitly recognized  in  both  those  cases,  the  case  of  his 
surviving  her,  and  of  her  surviving  him.  These  two  pro- 
visions ore  followed  by  the  words  on  which  the  doubt 
arises;  and  it  must  not  escape  attention,  that  though  he 
had  been  speaking  of  the  determination  of  the  coverture 
in  both  ways,  by  his  death,  and  by  her  death,  if  he  meant 
that  the  subsequent  clause  of  the  condition  should  refer  to 
.  the  period  of  coverture,  he  at  least  omitted  .to  introduce 
any  words  relative  to  its  duration,  unless  the  conclusion  oi 
that  clause  is  to  be  understood  as  affecting  the  beginning. 
The  obligor  must  be  taken  to  say,.  ^<  If  my  wife  dies  daring 
7  wy 
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my  Ith,  my  obildren  diall  bave  1600/.  /  if  1  die  in  the  life  1818. 
of  my  wife^  the  shall  have  1000/.;"  and  hi|viog  so  provided 
in  the  event  of  (he  determination  of  the  covertqire,  the 
condition  proceeds,  *<  and  further,  that  if  the  said  in- 
tended marriage  took  eflfect,  and  John  PrebUe  should  at 
any  time  during  his  natural  life  l>ecoine  seifed  of  any  mes- 
suages, tenements,  lands,  and  hei^e^itaimeptsin  possession, 
and  should  convey,  settle,  and  assure  the  same  on  Mtny 
Tcmuendj  and  the  issue  of  the  said  intended  marriage,  by 
such  good  conveyances  in  the  law  as  counsel  should  ad- 
vise." Had  it  stopped  there,  no  doubt  could  exist:  the 
question  is,  whether  the  socceeding  words  so  qualify  the 
introductory  words  relative  to  his  being  seised  during  his 
natural  life, 'as  'to  shew  that  the  obligation  is  confined 
to  la^ds  of  wbif^  he  was  seised  during  the  coverture; 
or  whether,  thesp  words  are  to  have  their  natural  con- 
struction. 

The  case  has  been  represented  by  the  Defendants  as  a 
case  of  hardship;  the  issue  of  the  first  marriage^  claiming 
all  the  lands  of.  which  the  obligor  became  seised  during 
the  second  coverture,  as  subject  to  the  obligation,  or,  to 
give  it  another. name,  the  agreement :  but,  unless  hardship  Ontbeques* 
arises  to  a  dq^ee  of  inconvenience  and  absurdity  so  great  ^^^  ^^ 
that  the  Court  can  judicially  say.  Such  could  not  be  the  agreeroeot, 
meaning  of  the  parties,  it  'cannot  influence  the  decision*  not  be'n^urd- 
The  question  might  have  arisen  without  a  second  marriage ;  ^  ^^^»  it 
supposing  the  husband  to  have  continued  a  widower,  and  degree  of  in- 
puTcbased  lands;  die  wife,  being  dead,  could  iiave  had ^^^^^ 
no  benefit,  and  the  contest,  on  his  death,  wobld  have  been  so  gfeat  as  to' 
between  the  eldest  son  and  the  youi^r  children.    It  is  im-  moof^umdi 
possible  to  d«iy,  that  in  many  cases,  the  parties  to  mar-  could  not  be 
riage  agreeroents,' not  adverting  to  a  second,  devote  their  thepuSiBsf 
whole  fertune  to  the. children  of  a  first,'  marriage.  •  In 
this  caie^  if  the  wife  had  survivd,'the  children  would  have 
taken  no  pecu^i^'provision,'  and  ^ the  obligor  might  have 

di^xised  • 
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18 IS.  disposed  as  he  pleased  bf  the  fortune  of  his  first  wifipf 
might  hate  given  it  to  the  issue  of  the  second  marrii^ge* 
He  had  also  a  power,  by  very  little  providence  in  -the  mode 
of  acquisition,  to  excliide  from  the  operation-  of  tlut 
obligation  all  property  which  he  should  actjuito^  by  por* 
chase  in  the  ordinary  sense  of  that  term ;  for  it  clearly  in- 
cluded no  estate  of  which  he  did  not  become  seised.     ' 

It  has  been  insisted,  that  the  words  wMdi  intrddnoe 
the  covenant  relative  to  lands  are  to  be  restricted^  tlMt 
their  natural  meaning  is  to  be  denied  to  them,  and  the 
obligation  which  the  obligor  has  incurred,  relative  to  any 
lands  of  which  he  might  bteome  seised  during  his  KA^ 
is  to  be  confined  to  lands  of  which  he  shouM*  baooMe 
seised  during  the  coverture ;  or,  in  other  words,  to  lands^ 
the  benefit  of  which  the  wife  might  have  had.  Considering 
'  the  whole  instrument,  I  cannot  assent  to  the  opiuion  thai 
the  latter  is  the  true  construction.  First,  the  recital  Im, 
that  the  hiisbaiid  shall  make  a  provision  for  the  wife  and 
the  issue.  With  respect  to  the  money  providon,  wUch  ii 
/  intended  in  one  event  for  the  wife  entirely,  and  in  another 

"  And"  con-^  event  entirely  for  the  children,  the  word  <'  and''  must  be 
constraed  **  ot^ ;  that  provision  refers  not  to  any  act  to  be 
done  durufg  his  liib,  and  supposes,  therefore,  an  express 
contemplation  of  her  surviving  him  in  the  first  instancy 
and  of  her  not  surviving  him  in  the  second;  or  in 
other  words,  the  express  consideration  what  shall  be  dcme 
in  one  case,  within  three  months  after  the  coverture  shall 
cease,  and  in  the  odier,  within  three  months  after  hia  na- 
tural Kfe  shall  eease.  Then  is  introduced  the  provisioD 
with  respect  to  the  lands ;  an  explicit  engagement,  that  i^'  at 
any  time  during  his  natural  life,  the  kusband  shall  become 
seised  of  lands,  those  lands  shall  be  settled  for  the  benefit 
of  the  wife  and  issue.'  It  ie  not  and  conid  not  be  con- 
tended, that  if  the  wife  had  died  before  the  settlement,  the 
children  would  not  have  been  entidedf  bat  llien  foUoin 
the  expression,  the  better  to  make  a  provision  fos  the  wife 

in 
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in  case  she  should  survive.  Here,  again,  he  adverte  to  '  1818. 
the  circumstance,  that  his  death  may  terminate  the  cov^- 
tore  during  her  life;  must  I  not  consider  that  he  had  con- 
templhtcd  the  opposite  event?  The  question  is,  whether, 
die  obligor  did  not  mean,  as  to  the  money  provision,  that 
in  one-  event  it  should  go  wholly  to  the  wife,  in  another 
wholly  to  thef  children,  but  that  the  lands  should  not  go 
wholly  to  tha  wife  in  one  eventj  or  wholly  to  the  children 
in  another,'  but  that  each  should  take  in  certain  propor- 
tions? Whether,  intending  the  money  entirely  for  one  in 
one  contingency,  and  entirely  for  the  other  in  another  con- 
tingency, he  did  not  intend  that  the  lands  should  be  for  the 
benefit  of  both,  so  far  as  circumstances  would  admit?  On 
that  constructioui  if  the  wife  happened  to  be  dead  at  his 
decease,  there  was  no  need  for  a  specification  of  a  provision 
which  could  not  be  made ;  but  the  concluding  words  are  a 
declaration,  that  if  then  alive,  she  and  the  issue  sbonld  take 
jointly.  My  opinion,  therefore,  after  repeated  consider- 
ation, is,  that  the  bond  affects  all  the  lands  of  which  the 
obligor  was  seised  during  his  life,  («) 


It  was  this  day  stated,  by.Sir  &iwtt^/i&wti7(yi  for  the  June^, 
Plaintiff,  and  Sir  Arthur  Piggottj  for  the  Defendants,  that 
the  parties  had  agreed  to  refer  Jo  arbitration  the  sub- 
sequent questions,  in  this  case,  subject  to  the  decision  of  the 
Courtj  what  equitable  interest  the  children  of,  the  first 
marriage  took  under  the  settlement;  whether  they  took, 
(according  to.  the  argument  of  the  Plaintiffs)  as  tenants  in 
common  in  fee,  or  (according  tp  the  argument  of  the  De- 
fendants) as  tenants  in  common  in  tail  with*  cross  remain- 
ders, and  with  the  ultimate  reminder  to  the  settlor  in  fee. 

r 

(a)  On  the  cfibct  of  a  marriage  contract  to  convey  or  assure  all  the 
personal  estate  of  which  the  husband  should  become  possessed  during 
the  joint  lives  of  himself  and  his  wife,  to  the  use  of  them  and  the 
survhror,  see  Letm  v.  Madocki^  8  Vei,  150.   17  rM.48.  19  Ves>66. 

The  . 


Ma     '  CASES  In  chancery* 

The  LoiiD  Chavcelloiu 

I  will  state  my  present  impression.  The  term  <<  iisue,'' 
must  be  understood  to  mean  child  or  children,  sons  or 
daughters;  ^nd  I  think  that  the  wife  not  having  survived 
the  husband,  «nd»  therefore,  not  having  become  capable  of 
any  provision,  the  cohveyauce  must  be  made  to  the  chiklrea 
as  tenants  in  common  in  fee.  The  words  <<  parts  and  pro- 
portions," appear  to  refer  to  the  antecedent  pecuniary 
provision ;  and  the  trust  of  the  money  affords  a  construction 
of  the  trust  of  the  real  estate.  The  money  was  to  be  taken 
by  the  children,  in  the  actual  event  of  the  death  of  the  wife^ 
equally  and  absolutely ;  and  I  think,  therefore,  that  thdr 
interests  in  the.  real  estate  are  absolute  and  equal.  The 
qu^tion,  however,  is  not  exempt  from  difficulty,  and  I  will 
not  now  finally  dispose  of  it 


/iMtf  s.  T^  Lord  Chancellor. 

1  remain  of  opinion,  that  the  settlement  could  be  made 
only  in  one  of  two  ways,  either  on  the  children  of  the  first 
marriage  as  tenants  in  tail,  with  cross  remainders,  with  - 
remainder  to  the  father  in  fee,  which,  being  of  age,  they 
may  destroy  by  virtue  of  their  vested  remainders;  or,  (and 
I  think  that  the  true  construction,)  on  the  children  of  the 
first  marriage  in  fee.  Whichsoever  of  these  constructions 
prevails,  is  equally  fatal  to  the  interests  of  the  children  of 
the  second  marriage. 


Tlic  other  questions  were  aftcnvards  compromisod.  . 
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GENERAL  ORDER  in  BANKRUPTCY, 

LORD  chancellor! 

2i^  August^  1818. 

Whsreas  it  hath  been  hitherto  the  prac- 
tice on  the  petition  of  the  bankrupt^  with  the  coO' 
^ent  of  the  creditors  who  have  proved  debts  under 
the  commission,  to  issue  a  supersedeas  on  a  peti« 
tion  presented  after  the  first  and  before  the  second 
meeting,  and  in  some  cases  when  the  petitioning 
creditor    alone  may  have   proved  his  debt  and 
signed  such  consent,  without  the  concurrence  in, 
or,  knowledge  of,  such  proceeding  by  the  greater 
number  of  the  creditors :  I  do  therefore  order, 
that  in  future  no  commission  shall  be  superseded 
on  the  ground  of  such  consent  of  all  the  creditors 
who  shall  have  proved  their  debts  having,  been 
given,  until  after  the  second  meeting.    And  I  do 
further  order,  that  on  the  commissioners  being 
satisfied  at  the  second  meeting  that  a  petition  will 
be  presented  for  superseding  the  commission,  with 
the  consent  of  all  the  creditors  who  shall  have 
proved  debts,  that  the  commissioners  do  in  such 
case  adjourn  the  choice  of  assignees  to  some  future 
day,  in  order  to  give  the  opportunity  of  present- 
ing such  petition  for  a  supersedeas  in  the.  manner 
hidierto  accustomed... 

ELDON,  Chancellor. 
^     PRO- 
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1818. 

PROMOTIONS. 

In  the  vacation  after  7Vinf(y  term,  1818,  Lord'JElZm- 
borougk  resigned  the  office  of  £hief  Justice  of  the  Conit 
of  King's  Bench,  in  which  he  Rad  presided  from  Apritj 
1802. 

Sir  Charles  Atbottf  Knight,  ohe'of  the  Judgies  of  the 
Court  of  King's  Bench,  was  appointed  Lord  Chief  ITusfice; 
and  haTing  been  sworn  into  his  office  before  thie  Lovd 
High  Chancellor,  on  the  ^th  of  Navembery  took  his  seat  cm 
(he  first  day  of  Michaelmas  term. 

Sir  Vicaty  Gibbsj  Knight,  having  resigned,  the  office  of 
Chief  Justice  of  the  Court  of  Common  Pleas,*  was. suc- 
ceeded by 

Sir  Robert  Dallas^  Knight,  one  of  the  Judges  of  that 
Cqurt;  who,  haying  been  sworn  into  his  office  before  th^ 
l^ordHigh  Cbftoioelbr  on  the  5th  of  November^  tcwk  hts 
ieat  on  the  jgrst  day  o( Michaelpia^  tern).. 

In   the  same  vacation,   the  following  gentlonen   were 
called  iinthin  the  bar,  as  his  idajesty's  counsel. 
Archibald  OOlen,  Esq.  of  the  Middle  Temple. 
WSUam  Oimm,  Esq.  of  LincoMs  Inn. 
William  mrigjSeldy  Esq.  of  Lincoln's  Inn. 
WpUim  Hora^i  £8%.  of  Lincoln's,  bm. . 
,Grwgf  f^oldi  ,^^*'  ?f  Gray's  Inifi.        . 

In  the  vacation  after  Mic/iaelmas  term,  William  Drapd 
B«Rf,'  one  of  his  Majesty's  Serjeants  at  law,  and'  Chiel' 
Justice  of  Oies^cTy  was  appointed  one  of  the  Judges  of  iht 
CQurt  of  King's  Beneh. 

John  Bichardsofiy  Esq.  of  the  Middle.  Tbqifa^  haidtig 
been  called  to  the  degree  of  Serjeant  at  law^  was  appointed 
one  of  the  Jud^  of  the  Court  of  Common  Pleas.  He 
gave  rings  with  the  motto^  Mare  nufforum. 

Mr.  Ser- 
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Mr.  Serjeant  Capley  was  appointed   Chief  Justice    of        1818. 
Chester.  -  ' 

In  Hilary  term,   1819,  the  foUowii^  gentlemen  took 
their  seats  within  the  bar. 

As  King's  Serjeants, 
Mr.  Serjeant  PelL 
Mr.  Serjeant  Copley. 

Als  King's  Counsel. 
Giffin  Wilson^  Esq.  oi  LincoMs  Inn* 
Michael  Nolan^  Esq.  of  LincoMs  Inn. 
Stephen  Gaselee,  Esq.  of  Grajf$  Inn^  and 
Bjcbert  Matthew  Casberd^  Esq.  of  the  Middle  Temple^  by 
patent  of  precedence* 

In  the  same  term,  were  called  to  the  degree  of  Seijeant 
at  law, 

Vitruma  Lanesj  Esq.  of  the  Inner  Temple. 
John  Cross f  Esq.  o(LiiUxdn*s  Inn,  and 
John  Dcyleyt  Esq.  of  the  MidiOe  Temple. 
Thejr  gave  rings  with  the  motto^  Pro  Bege  et  Lege. 


END  OF  TH£  SECOND  PART. 


REPORTS 

CASES 

ARGUED  &  DETERMINED  .  *818. 

HIGH  COURT  OF  CHANCERY, 

Commencing  in  the  Sittings  before 

HILARY    TERM, 

58  Geo.  III.  1818. 


Ex  parte  SMYTH, 
In  the  Matter  of  SMYTH,  a  Lunatic.  ^"^  *•• 

BY  tease  and  release  of  the  8th  and  9th  of  3&y  Under  o  parol 
^  demise  from 
1781,  certain  estates  were  conveyed  to  the  use  of  year  to  year, 

Atm  Smyths  the  wife  of  Sir  WiUiam  Smyth,  for  her  life,  fi^/uft^^ti, 

mainder  to  trustees  to  preserve  contingent  remainders,  powerto  lease 

remainder  to  trustees  for  a  tern^i  of  two  thousand  years,  ^^^  interesTof 

andy  subject  to  the  term,  to  the  use  of  the  first  and  the  lessee  de* 

other  sons  of  Ann  Sffijfth]  in  tail   male,  with  ulterior  the  |if«  ^f  the 

remainders;  and  a  power  to  her,  by  deed,  &c  to  let  for  lessor,  and  the 
',.  .  .         rcntisappor- 

any  term,  not  exceedmg  twenty-one  years,  m  possession,  tionable.  (a) 

By 

(a)  The  rule  of  the  common  law,  that  on  the  death  of  a 
leoor,  tenant  for  life,  in  the  interval  between  two  periods, 
at  each  of  which  a  portion  of  rent  becomes  due  from  the 
lessee,  no  rent  can  be  recovered  for  the  occupation  sbce 

VolI  r,  Z  the 
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1818.  By  the  will  of  jkf.  H\  Baayer^  other  lands  were  li- 

^  '  "  "        xnited  to  the  same  uses.     William  Wyndham^  by  his  will, 
Shyth.  dated 

the  first  of  those  periods,  rests  on  two  propositions ;  1.  that 
an  entire  contract  cannot  be  apportioned  (a);  2.  that  under  a 
lease,  with  a  periodical  reservation  of  rent,  the  contract  for 
the  payment  of  each  portion  is  distinct  and  entire. 

In  its  familiar  practical  applications,  the  principle  that  an 
entire  contract  cannot  be  apportioned,  seems  founded  on  rea- 
'  loning  of  this  nature ;  that  the  subject  of  the  contract  being 
a  complex  event  constituted  by  the  performance  of  various 
acts,  the  imperfect  completion  of  the  event,  by  the  perform- 
ance  of  some  only  of  those  acts  (as  service  during  a  por- 
tion of  the  specified  period,  navigation  to  an  extent  less  than 
the  voyage  undertaken,)  cannot,  by  virtue  oi  that  contract 
of  which  it  is  not  the  subject,  afford  a  title  to  the  whole, 
or  to  any  part,  of  the  stipulated  benefit. 

Whatever  be  the  origin  or  the  policy  of  the  principle, 
it  has,  unquestionably,  been  established  as  a  general 
rule,  from  the  earliest  period  of  our  judicial  history.  The 
following  are  some  of  the  authorities,  by  which  it  is  enforced 
or  qualified:  Bro,  Abr.  App0rci9n.pt.  7 » IS.  ^.  26.  Id.  Con- 
tract, pi.  8.  16.  SO,  81.  S5.  Id.  Laborers,  pi.  48. 10  H.  6.  23. 
8  Vin.  Abr.  8,  9.  Finch  Laxv,  lib.  2.  c.  18.  Countess  of 
Pllfmouth  V.  Throgmorton,  1  SaUc.  65.  Tiprie  v.  Fletcher, 
Coa)p.666.  Robinson  V.  Bland,  2  Burr.  1077,  1  B/.  2S4. 
Loraine  v.  Thondinson,  Doug.  585.  Bermon  v.  Woodbridge, 
D&ttg.  781.  Rothwell  v.  Cooke,  iB.Sf  P.  172.  Meyer  v. 
Gregson,  Marsh,  on  Insurance,  658.  Chater  v.  Becket,  7  T. 
R.  201.  Cook  V.  Jennings,  7  T.  R.  381.  Cutlery. P&weil, 
6  T.  R.  820.  Wiggins  v.  Ingleton,  Lord  Raym,  1211. 
Cook  V.  Tombs,  2  Anstr.  420.  Lea  v.  Barber,  2  Anstr.  425, 
n.  MuUoy  v.  Backer,  5  East,  316.  Liddard  v.  Lopes, 
10  East,  526.  How  v.  Synge,  15  Ean,  HO.  Fuller  v.  AbboU, 

(a)  "  Apportion,"  says  Lord  Coke,  "  signifieth  a  division  or 
partition  of  a  rent,  common,  &c.  or  a  making  of  it  into  partSL** 
Co.  LUt.  147.  The  definition  seems  incomplete.  Apportionment  fiv- 
quently  denotes. not  division,  but  distribution ;  and,  in  its  ordinary  ' 
technical  sense,  the  distribution  of  one  subject  in  propariitm  to  an* 
.  other  previousfy  distributed. 

4  Taunt. 
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dated  21  Octcber,  1784,  devised  certain  estates  to  Ann        1818. 

Sn^h  for  life,  ^ith  rcnufunder  to  William  Smythy  her  first      !_'"' 

Ex  parte 
son        Smyth. 


4f  Taunt.  105.  Stevenson  v.  Snotc,  3  Bi/rr.  1237.*  Z^ongr 
V.  Alleuy  Marsh,  on  Insurance,  660.  Park  on  Insurance, 
529.  i2i/c/ii>  V.  Atkinsonf  10  J^as^,  295.  IVaddington  v. 
0/»t7^,  2  N.  i2. 61.;  and  see  Abbott's  Law  of  Merchant  Ships, 
p.  292,  et  seg. 

From  this  principle  it  followed,  that  on  the  determination 
of  a  lease,  by  the  death  of  the  lessor,  before  the  day  ap- 
pointed for  payment  of  the  rent,  the  event,  on  the  comple- 
tion of  which  that  payment  was  stipulated  (namely,  occupa- 
tion of  the  lands  during  the  period  specified,)  never  occur- 
ring, no  rent  became  payable ;  and,  in  respect  of  time,  ap- 
portionment was  in  no  case  permitted,  {Cluns  case,  10  Co, 
127).  But  in  the  instance  of  real  contracts,  the  general 
principle  received  a  partial  qualification,  on  the  division  of 
the  subject  matter,  to  which  the  contract  referred;  (West 
V.  Lasselst  Cro.  El.  851.  Stephenson  v.  Lambnrd,  2  Eastj 
575.)  and  apportionment  of  rent  was,  therefore,  under  cer- 
tain circumstances,  allowed,  by  the  common  law,  (2  Inst. 
50*.)  on  severance  of  the  land  from  which  it  issued,  or  of 
the  reversion  to  which  it  was  incident,  (Cluns  case,  10  Co. 
127.  Co.  Litt.  150,  a.  292,  b.  Huntley  s  case,  Dyevy  326, 
a.  Moor^  11 4-.  pi.  255 ;  and  see  Doe  v.  Meyler,  2  M.S^S. 
276.)  An  attempt  to  state  the  distinctions  on  this  subject, 
would  be  foreign  to  the  present  purpose;  it  may  be  sufficient' 
to  remark,  that  while  courts  of  equity  seem  to  have  assumed ' 
jurisdiction  to  extend  the  common  law  doctrine  of  appor- 
tionment of  rent,  in  respect  of  eviction  of  the  land,  to  cases 
which,  though  not  within  the  definition  of  legal  eviction,  in- 
volved a  substantial  diminution  of  the  benefit  for  the  enjoy- 
ment of  which  the  lessee  contracted,  (3  Rep.  in  Cha.  7. 
1  Ca.  in  Cha.  31.  2  Freem.  174;  but  see  Duckenjield  v. 
Whichcott.  2  Ca.  in  Cha.  204.) ;  or  to  substitute  apportion- 
ment, where  good  faith  required  it,  for  extinguishment, 
(Slater  v.   Buck,   Mos.  256.     Doctor  and  Student,  Dial.  2. 

c.  xvi. •  V.  Hatokes,  1  Ca,  in  Cha.  273.  Elliot  v.  Ha?!' 

cockf  2  Verfi.  143;  but  see  Vincent  v.  Beverley ^  Noy. 
82,)  they  never  qualified,  but  distinctly    recognised,   the 

Z  2  rule 
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ISlfll  son  (since  deceased)  for  life,  witJi  remainder  to  tlie  use 

„     '*^  of  his  first  and  other  sons,  in  tail  wale ;  witk like  r^ 

^Smxhh*  mainder 


rule,  chat  rent  can  not  be  apportioned  in  respect  of  time* 
(Jenner  v.  Morgan,  1  P.  }V.  S92.  //ay  v.  Palmer^  2  P.  W. 
^02:  and  see  Bentham  v.  Alston^  2  Vem*  204.) 

On  the  determination  of  a  lease,  therefore,  by  the  death 
of  the  lessor,  tenaat  for  life,  in  the  interval  between,  two 
days  of  payment,  no  rent  was  paid  by  the  lessee  for  the  oc- 
cupation of  the  estate,  during  tlie  fractional  portion  of  the 
year.  To  prevent  this  loss,  the  statute  11  Gfo.  2«c.  19.x. 
15.  provides,  that  where  any  tenant  for  life  (the  expression 
in  the  preamble  of  the  section  is,  any  lessor  havmg  only  an 
estate  for  life  in  the  lands  demised,)  shall  happen  to  die  be- 
fore or  on  the  day  on  which  any  rent  was  reserved,  or  made 
payable,  upon  any  demise,  &c,  which  determined  on  the 
deatli  of  such  tenant  for  life,  his  executors  may  recover 
from  the  under-tenant,  if  such  tenant  for  life,  die  on  the  day 
op  which  the  same  was  made  payable,  the  whole,  or,  if  be- 
fore such  day,  then  a  proportion  of  such  rent,  according  to 
the  time  such  tenant  for  life  lived,  of  the  last  year,  or  quar* 
ter  of  a  year,  or  other  time,  in  which  the  rent  was  growing 
due,  making  all  just  allowances. 

Almost  the  only  decision  on  the  construction  of  this  sta- 
tute is  Whitfield  v.  Pindar  (a),  1781,  in  which  the  Court  of 
Common  Pleas  declared  the  representatives  of  a  tenant  in 
tail,  who  had  demised  the  entailed  estate  by  a  lease  void 
against  the  remainder  man,  entitled  to  apportionment ;  de- 
ciding, therefore,  that  a  tenant  in  tail  is,  within  the  descrip- 
tion of  the  statute,  a  lessor  having  only  an  estate  for  life. 

In  Wykham  v.  IVykliam,  Sir  James  Mansfield  inquired 
whether  <'  it  had  ever  been  determined  tliat  the  executor  of 
a  tenant  pur  autre  vie  is  entitled  to  recover  a  portion  of  the 
rent  from  the  last  quarter-day  under  the  statute  ?"  observ- 
ing, that  "he  is  certainly  within  the  mischief;  for  otherwisje, 
the  tenant  of  the  land  may  keep  the  rent  for  his  own  bene« 
fit."  3  Taunt.  S»l. 

Clarkson  v.  Scarborough,  post  p.  554,  and  the  present  case, 
establishing  the  general  doctrine,  that  under  a  demise. from 

(ii)  Cit.  S  £w.  L\  C.  66!^  8  Vet,  31 1. 

year 
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AiMinder  to  Tlkomas  Smyths  her  secoiid  son,  and  with  a 
like  leasing  potrer. 


year  to  year  by  tenant  for  life,  with  power  to  lease,  not  exe- 
cuted conformably  to  his  power,  the  lessee,  in  the  absence 
of  special  ciiK^umstances,  is  not  entitled  to  the  aid  of  equity 
for  sustuning  his  interest  against  the  remainder-man,  and  the 
tenure  therefore  determining  with  the  life  of  the  lessor ;  by 
the  terms  of  the  statute,  the  rent  becomes  apportionable. 

In  Pagel  v.  Gee,  Amb.  198.  Burns  Just.  tit.  Distress^ 
Reg.  Lib.  B.  1753,  fol.  68,  Lord  Hardwicke  intimated  Atv 
opinion,  that,  in  the  instances  of  tenant  in  tail,  after  possibi- 
lity of  issue  extinct,  and  tenant  for  a  term  of  years  deter- 
Riinable  on  his  life,  thoogh  not  within  the  words  of  the  act, 
whatever  might  be  the  decision  of  courts  of  law,  a  court  of 
equity  would  direct  apportionment.     **  As  to  the  equity  aris- 
ing from  the  statute,"  his  Lordship  proceeds,  **  I  know  no 
better  rule  than  this,  equitas  sequitur  legem.    Where  equity 
Hnds  a  rule  of  law  agreeable  to  conscience,  it  pursues  the 
sense  of  it  to  analogous  cases.    If  it  does  so  as  to  maxims 
of  the  common  law,  why  not  as  to  reasons  of  acts  of  pariia- 
ment  ?**     It  must  be  confessed,  that  this  reasoning  is  little 
distinguished  by  the  sagacity  and  discrimination  which  sel- 
dom deserted  the  eminent  person  to  whom  it  is  ascribed,  and 
that  the  severe  animadversion  of  a  judicious  writer  (a)  seems 
not  wholly  unmerit^.     The  application  of  the  maxim  dted^. 
to  the  rales  of  htw,  is  fbnnded  indeed  in  each  particular  in» 
stance,  not  on  the  origin,  but  on  the  existence,  of  the  rule* 
A  period  of  limitation,  ot  a  principle  of  distribution,  being 
established  lit  law,  becomes,  for  that  reason,  wherever  it  it 
not  inconsistent  with  their  peculiar  doctrines,  a  guide  to 
courts  of  equity,  wiMfethef  iiK^oduced  by  express  enaennent, 
by  immemt^af  tradhioti,  or  by  Ac  exiircifee  of  th*  powi^  of 
ittti^rpretadon  iiihetoilt  ih  eVety  judicial  tribunal,  (h)    Hie 

statutei 

(a)  Evmm*^  Collection  of  Statutes,  Part  iv.  el.  xix.  p.  758,  n. 

{b)  The  maxim»  that  eqaity  follows  the  hiw,  is  founcied  on  thfe 
coQ^onrtton  that  courts  of  equity  are  authorised,  by  the  theor^ot 
their  jurisdiction,  to  qualify  the  rules  of  law,  so  far  only»  as  their 
peouliar  principles  require.  See  3  P.  W.  753,  754.  Ca.  Temp.  TaA\ 
S37, 1  Schoalci  i  Left,  43 1 .  and  the  reasoning  of  Lor     owper  in  the 

Z  J  iM 
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1818.  Ann  Smyik^  died  in  possession  of  the  estates,  aa  the 

^■'■v^     20th  of  December   1S15,   leaving  Thomas^  Snyth^  the 

^l^. l!^ 

Statutes  of  distribution  and  of  limitation  have  afforded  familiar 
instances  of  equitable  decisions  by  analogy  (some  of  them^ore 
accurately  perhapsjdecisions  in  obedience)  to  acts  of  the  liegis- 
lature.  But  the  distinction  is  palpable  between  statutes  de- 
signed to  introduce  a  general  principle  (whether  with  or  with- 
out anenumeration  of  in  Jivrdual  examples,  )and  statutes  which 
provide  only  for  particular  cases.  In  the  former  instance,  a 
new  rule  of  law  is  established^  the  analogy  of  which  may  be 
consistently  adopted,  as  its  authority  must  be  admitted,  by 
courts  of  equity ;  in  the  latter,  the  ancient  rule  of  law  re- 
maining, subject  to  the  specific  exceptions,  the  exercise  of  a 
power  to  extend  in  equity  the  provisions  of  the  act  to  cases 
confessedly  not  within  its  Tegcd  operation,  seems  a  function 
rather  legislative  than  judicial.  It  is  at  least  a  function 
which  the  maxim  alleged,  so  far  from  justif3ring,  condemns. 
By  the  supposiuon,  equity  would  not  follow,  but-  contradict 
the  law,  and  exhibit  a  signal  instance  of  the  violation  of  the 
very  principle  which  it  professed  to  administer.  The  doc- 
X  trine  imputed  to  Lord  HardwtcJce  has  not  been  sanctioned 
by  adjudication.  The  decisions  commonly  described  as 
founded  in  analogy  to  the  statute;  proceeded  on  circum- 
stances constituting  a  distinct  equity.  In  explanation  of 
those  decisions  it  may  be  convenient  to  premise  a  summary 


Earl  of  Bath  v.  Sherwiny  10  Mod,  1  GUb,  Rep.  in  Eg.  2  Pre.  in  Cha. 
S61,  although  his  decision  was  reversed  on  appeal,  4  Bro.  P,  C:e«L 
Tbifi/.  375.  Lord  Redesdaie,  in  the  coune  of  a  very  able  judgment, 
has  remarked, ''  tbbt  it  is  a  mistake  of  language  to  say  that  courts 
of  equity  act  merely  by  analogy  to  the  statute"  (of  limitation,) 
**  they  act  in  obedience  to  it"  2  Schoalet  <$-  Le/r^  650,  and  see  l  Ball 
^  Beat,  166^  167.  The  criticism  seems  merited  by  the  logical 
inaccuracy  of  the  expression,  if  employed  to  denote  the  prii^ 
dple  of  decision,  in  one  class  of  the  cases  in  question;  but  to  act 
by  analog}*,  is  effectttaUy  to  act  in  obedience.  "  Equity,"  his  Lord- 
ship adds,  "  which  in  all  cases  follows  the  law,  acts  on  legal  titles, 
and  legal  demands,  according  to  matters  of  conscience  which  arise, 
andwhiiii  do  not  admit  of  the  ordinary  legal  remedies;  neverthe- 
less, in  thus  administering  justice,  according  to  die  means  aflbrded 
by  a  court  of  equity,  it  follows  the  law." 

of 
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Innatic,  her  eldest '  surviving  son   and   heir.     At  her        1818. 

death,  some  of  the  estates  were  let  under  parol  agr^e-  1'   "T^ 

ments        Smyth. 


of  the  doctrine  on  the  time  at  which  rent  becomes  due,  and 
the  effect  of  the  death  of  the  lessor  at  different  periods  of 
the  rent-day. 

Rent,  (although  the  proper  time  of  demand,  in  order  to 
take  advantage  of  a  condition  of  re-entry  for  non-payment, 
or  of  tender,  in  order  to  save  a  forfeiture,  is  sunset  of  the 
day  of  payment,  Hcde  C-  B.  1  Saund.  287.  P/otwf.  172. ;  or, 
more  accurately,  periiaps,  such  period  before  sunset  as 
leaves  interval  sufficient  for  the  payment.  Fabian  y.  Retoih- 
tton  (al.  Winston),  1  Artd.  252.  2  LuAo.  11S9.  Cro.  El. 
209.  Clun'B  case,  10  Co.  127.  Thomson  v.  Field.  Cro.  Jac 
^99 'Co.  LiH.2M,  a.,  the  demand,  in  the  former  case,  beihg 
continued  till  the  instant  of  sunset.  Wood  v.  Chiven,  4  Leon. 
179.)  is  not  due  until  midnight,  (see  Cutting  v.  Derby ,  2  BL 
1077.  LefUy  V.  Mills,  4  T.  R.  173.),  and  if  a  lessor  tenant 
in  fee  dies  on  the  rent-day  between  sunset  and  midnight, 
his  heir  (not  his  executor)  is  entitled  to  the  rent.  {HaleC.  B. 
1  Saund.  287*.  and  see  Cluns  case,  ubi  supra.)  Payment 
before  the  appointed  day  (although  sufficient,  if  made  for 
that  purpose,  to  confer  seisin  of  the  rent,  Clans  case  ubi 
•supra,  if  Co.  10,  a.,  Co,  Lrtt.  315,  a.)  is  not  satisfactory  at 
Jaw,  {Clun's  case,  Co.  Litt.  315,  a.*  4  Co.  10,  a.  Lord  Crom- 
4neU  V.  Andrews,  Cro.  El.  15.)  secHs  it  seems  in  equity ;  {Lord 
Rockingham  v.  Penrice,  from  the  register, />o«/,  p.  346.)  but 
jiayment  on  the  morning  of  the  rent-day,  the  lessor  dying 
before  noon,  is  valid  against  the  heir,  (C/»n's  case)  not 
against  the  king.    (Ibid.) 

In  deciding  on  conflicting  claims  to  rent,  with  reference 
to  these  distinctions,  courts,  both  of  law  and  of  equity,  es- 
tablished a  farther  distinction  between  cases  in  which  (before 
the  statute  of  Geo.  2.)  the  rent  would  have  been  lost  unless 
paid  to  the  personal  representative  of  the  tenant  for  life,  and 
those  in  which,  being  in  all  events  payable  by  the  lessee, 
the  question  arose,  whether  it  should  be  paid  to  the  heir  or 
remainder-man,  on  the  one  hand,  or  to  the  personal  repre- 
sentative of  the  tenant  for  life,  on  the  other.  Thus  the 
grantee  of  a  rent-charge  for  life  payable  at  Michaelmas  wad 
Z  4  Lady-day^^ 
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^eptf  to  tfSianU  from  year  to  yefLV^  oa  rents  p8]r*>blr 
*^vZ  '     half  yearly,    at   MichcLelmas   and   iMdjf-dwf^     whid) 
Smtth.  were 


£.£ufy^4Qfr  having  died  on  Miehadnuu'dajf  between 
fipd  midnight)  her  adminittrator  wa»  declared  at  law  cotitlcd 
to  the  rent,  on  the  ground  that  she  had  survived  the  time 
(namely  sunset)  when  it  was  demandable  and  to  be  paid  by 
the  l^^vee*  on  pain  of  forfeiting  his  lease.  SotUham  ▼.  JBedf* 
ns,  1  P.  W.  179,  n. 

In  a  subsequent  case,  a  tenant  for  life  with  leasing  power 
having  granted  leases,  some  by  virtue  of  his  interest,  olhav 
by  virtues  of  bis  power,  reserving  rent  payable  at  Miehathmi 
and  Laiy-day^  and  having  died  on  Mickadmas-daaf^  about 
noon>  Lord  Macdesfidd  C.  declared  his  representacires  en- 
titled to  the  rent  accruing  under  the  former  leases^  on  the 
distinction,  that  it  had  actually  become  due  to  tfaa  tenant 
for  life,  and  his  ri|^t  to  it  was  veoted  in  him,  hf  the  cantir 
nuance  of  the  term,  throogh  some  part,  ihpui^  not  to  the 
last  instant,  of  the  day  of  payment ;  but  the  rent  accniiag 
mider  the  latter  leases,  was  declared  to  belong  to  the  pcnoa 
entitled  in  remainder ;  for  the  terms  continuing  notwitbttand- 
ing  the  death  of  the  lessor,  the  tenant  had,  till  the  last  in- 
atant  of  the  days  of  payment  (**  the  rent  being  payable  on 
those  days  during  the  term^),  to  pay  the  rent,  and  it  wa% 
therefore,  never  completely  due  to  the  lessor,  but  fottoned 
the  reversion.    Earl  of  Strafford  v.  Lady  WenhaoHh^  Prmi^ 
in  Cha.  555.     The  case  is  briefly  reported  to  the  same 
effect,    1  P.fV.  180.,  the   Court  distinguishing  betwoon 
a  rent  incident  to  a  reversion  that  must  go  somewhere,  (if 
not  to  the  executor,  to  the  heir,)  and  a  rent  which  would  f^ 
nowhere,  unless  to  the  executor;  and  holding  that  in  the 
latter  case,  if  the  lessor  lived  to  the  beginning  of  the  day,  al 
w)iich  time  a  voluntary  payment  might  be  made,  this  wooid 
he  sufficient  to  entitle  the  executor  or  administrator,  rather 
^han  the  rent  should  be  lost.    But  in  another  report  of  the 
saqoe  case,  9  Mod.  21 .  it  is  stated,  that  the  tenants  had  paid 
tltx^  rent  to  the  person  entitled  in  remainder,  and  the  ^udg* 
jppnt  proceeds  thus,  '<  The  single  question  ia»  whether  th^ 
^pt  wtm  due  to  the  intesta^,  or  not?  for  if  it  ir«s»  tban  the 
?laint4lfff  3ffho  is  hi^  admini«tratori  oi^ht  to  bv^e  it.    b  i^ 

6  true 
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were  afterwards  paid  to  the  receiver  of  the  lunatic's       IS\8. 

___^ Smyth. 

true  that  it  was  not  due  from  the  tenants,  until  the  last  mi« 
nute  of  the  day  on  whi<^  it  is  payable,  neither  could  they   . 
be  compelled  to  pay  it,  until  after  that  day ;  but  they  having 
paid  the  rent,  they  admitted  it  was  due  from  them,  and  it  is 
plain  the  Defendant  had  no  right  to  receive  it ;  therefore. 
It  being  paid  into  a  wrcmg  hand,  who  received  it  without  any 
title,  it  ought  to  be  paid  over  to  the  Plaintiff,  who  had  a  co^ 
lourable  title  to  receive  it,  as  administrator  of  the  intestate/' 
If  the  decree  in  favor  of  the  penopal  representative  waa 
founded  on  the  fact  of  payment  by  the  tenant,  to  the  penoq 
entitled  ip  remainder,  and  on  the  reasoning  contained  in  the 
last  report,  it  b  a  precedent  for  decisions  subsequent  to  the 
statute  of  Geo*  2.,  proceeding  on  a  similar  fact,  which  have 
been  commonly,  but  it  is  believed  erroneously,  referred  to 
a   supposed  eq\iitable  analogy  to  the  provisions   of  the 
statute.     The  decree,  as  it  appears  in  the  Register,  de- 
clared^ that  Sir  Henrtf  Johnson^ .  the  tenant  for  life,  dying 
on  Michadmos'dt^j  about  two   o'clock  in  the  fifternqoB, 
the  Defendant  li^dy    Wenttoorth,    (tenant  for  lifjp  in  re- 
mainder,) was  entitled  to  the  rents  of  such  of  the  estates  of 
which  leases  were  made  by  Sir  H. «/.,  pursuan^li  tf  1^  poweTf 
and  subsisting  at  his  death,  (and  also  of  estates  in  the  occn* 
pation  of  two  tenants,  one  under  a  lease  for  life,  the  other 
under  an  agreement  for  a  term  of  years,  but  the  reasons  for 
establishing  ^eir   interest  after  the  determination  of  Sir 
H.  J.'s  estate,  are  not  mentioned^)  that  as  to  the  rents  of  the 
rest  of  the  estates,  whqreof  kases  were  not  made  pun^uant  to 
his  power,  or  wheoeojT  such  leas^  were  ei^jpred^  due  i^ 
Michadnuu'dqy,^  the  F^ntiff»  as  administiator  of  Sir  H.J^ 
was  entitled  to  them ;  and  directed  an  account  against  Lady 
Wentmorih  of  such  rent  due  at  Michadtuas'day^  and  after" 
toards  received  In/  her^  or  any  personfor  her  use.  Reg.  Lib.  A« 
1720.  fol.S46.   The  receipt  ofthe  rent  by  the  person  entitled 
in  remainder,  is  therefore  ascertained;  the  influence  of  that 
fact  on  the  decree,  seems  by  no  means  clear. 

In  Lard  Rockingham  v.  Penrice,  1  P.  W.  177.  SaH.  578.  a 
tenant  for  life,  with  leasing  power,  dying  on  Michaelmas'^ay^ 
before  sun-set,  the  rent  due  on  that  day,  from  tenants  under 
leases  conformable  to  the  power,  was  declared  payable^  not  to 

the 
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1818.  Oil  a  reference  to  inquire  whether  any,  and  what 

Ex  parte       P*"^^  ^^  ^^^  estates  which,  on  the  death  of  Ann  Snytkf 

Smyth.  devolved 

■ —  t  — 

the  executor  of  the  lessor,  but  to  the  jointress  taking  a  life 
estate  in  remainder,  on  the  ground  that  the  lessor  dying, 
before  sunset,  had  no  remedy  before  his  death  to  compel 
payment,  and  the  rent,  therefore,  passed  to  the  jointress 
with  the  reversion.  The  report  in  Peere  IVilliams,  states, 
that  one  of  the  lessees  having  paid  his  rept  to  the  tenant  for 
life  on  the  morning  of  Michadtnas^day^  the  Court  declared 
the  payment  good  as  to  the  lessee,  but  directed  the  executor 
of  the  tenant  for  life  to  account  for  it  to  the  jointress ;  and 
the  reporter  subjoins  a  question^  why,  if  the  payment  was 
good  at  law,  (as  it  was  according  to  Cluns  case)  it  must 
not  be  so  in  equity  ?  On  reference  to  the  Register-book, 
it  appears,  that  the  payment  was  made,  not  on  the  morning 
of  Michaelmtu-day^  but  on  the  21st  of  September^  the  lessee 
(on  occasion  of  surrendering  the  old  and  taking  a  new  lease) 
then  paying  the  rent  which  would  have  become  due  on  the 
29th.  The  decree  declared  that,  *«  Sir  J.  Oxenden,  {the 
tenant  for  life)  dying  on  Michaelmas-day  before  sun-set,  and 
before  the  tenants  of  the  jointure  estate  were  by  law  obliged 
to  pay  the  half-year's  rent,  the  said  rent  belonged  to  Lady 
Oxenden,  the  jointress,  and  not  to  the  executor  of  Sir,/.  O., 
and  directed  an  inquiry  what  had  been  received  by  Sir  J,  O,, 
or  his  representative,  for  the  half  year's  rent  due  at:  Mi- 
chadmas  1708,  and  what  was  still  due  from  the  respective 
tenants  df  the  jointure  estate ;  and  as  to  the  tenant  who  had 
paid  the  rent  before  it  became  due,  declared  that  Sir  J.  O. 
living  till  Michaelmas-day  J  it  was  a  good  payment  as  to  the 
tenant,  but  that  the  executor  of  Sirt/.O.  must  make  the  same 
good  to  the  jointress.     Reg.  Lib.  A.  1711.,^/.34?I. 

In  a  very  recent  case,  a  tenant  for  life  having  granted 
leases  in  conformity  to  his  power,  and  dying  before  midnight 
though  after  sun-set,  on  the  rent  day,  the  remainder-man 
was  declared  entitled  to  the  rent.  (Norris  v.  Harrison^ 
2  Madd.  268.) 

The  decision  in  Paget  v.  Gecy  the  first  of  the  (^lass  cur- 
rently cited  as  decisions  by  an  equitable  analogy  to  the  statute^ 
is  explicitly  founded,  by  the  distinguished  Judge  who  pro- 
nounced it,  on  the  fact  of  payment. 

In 
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devolved  to  the  lunatic,  were  at  her  death   let  from        1818. 

year  to  year,   or  at  will;    and  whether   Sir    William     ^J~  -  _;  ' 

hx  parte 
Smyth,        Smyth. 

In  that  case  a  tenant  in  tail  having  executed  leases,  not 
conforraable  to  the  statute  of  Hen.  8.,  and  dying  without 
issue,  between  the  rent  days,  and  the  whole  of  the  rent  ac- 
cruing at  the  rent  day  ensuing  his  death  having  been  paid  to 
the  remainder-man,  by  the  lessee,  on  a  bill  filed  by  the  exe- 
cutors of  the  tenant  in  tail,  Lord  Hardxoicke  decreed  an 
apportionment.  Declining  (though  with  a  strong  intimation 
of  opinion)  to  decide  the  question  whether  the  case  was 
within  either  the  legal  or  the  equitable  construction  of  the 
statute,  he  expressly  states,  as  the  foundation  of  his  decree, 
the  &ct  of  ^*  the  tenant  having  paid  the  rent ;  the  payment 
had  been  for  the  use  and  occupation,  during  all  the  half- 
year  ;  and  it  would  be  against  conscience,  for  the  remainder- 
man to  retain  the  whole.*'  And  his  Lordship,  added,  '^  a 
case  to  that  purpose  was  before  Lord  Macde^dd"  (a)  re- 
ferring probably  to  Lord  Strafford  v.  Lady  Wentworlh^  ante, 
as  reported  in  9  Mod, 

In  Vernon  v.  Vemon^  2  Bro.  C.  C  659.,  lessees  under  de- 
mises from  year  to  year,  by  the  testamentary  guardian  of 
an  infant  tenant  in  tail,  who  died  between  two  rent  days, 
having  paid  the  rent  to  the  receiver,  Lord  Thurlow  decided 
that  the  representatives  of  the  infant,  were  entitled  to  appor- 
tionment. This  decision,  so  far  as  it  can  be  collected  from 
the  short,  and  not  very  clear,  report  of  the  judgment,  pro- 
ceeded on  the  fact,  that  the  tenants  holding  under  a  guar- 
dian, without  lease  or  covenant,  were  considered  in  equity, 
rather  as  tenants  at  will,  than  from  year  to  year,  (see 
8  Ves,S12.);  a  more  intelligible  ground,  seems  the  actual 
payment.  It  is  impossible,  indeed,  to  avoid  entertaining 
very  considerable  doubt  of  the  accuracy  of  the  report, 
which  represents  Lord  ThurUm  to  have  characterised  the 
case  of  Paget  v.  Gee,  as  rather  a  decision  what  the  statute 
ought  to  have  done,  than  what  it  has  done.  .  It  seems  extra- 
ordinary, that  when  Lord  Hardmcke  had  expressly  rested 
his  decree  on  the  fact  of  payment,  Lord  Thurhyw  should 
persist  in  describing  it  as  a  decision  oa  the  effect  of  the 

(a)  Amh.  200,  201. 

statute ; 
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Smyth,  her  administralory  was  entitled  to  any,  and  what 

part  of  the  rents :  the  Master  reported,  that  Sir  Wil- 
Ex  parte       '^  '^ 

statute ;  and  should  in  that  view  dissent  from  It,  without 
noticing  the  case  of  fVhitfidd  v*  Pindar^  cited  in  the  argu- 
ment, iu  which  the  statute  had  actually  received  that  con- 
struction from  a  court  of  law.  It  is  understood,  however,  that 
the  deciision  of  Lord  Hardvoicke  was  originally  doubted,  but 
eventually  approved,  by  Lord  Thurloxn;  seepasl/p^  S56. 

In  Haxttkins  v.  KeUyy  8  Ves.  308.,  a  lease  for  years  of 
tithes  by  a  rector,  under  a  rent  payable  annually,  ceasing 
on  his  deatli,  and  the  succeeding  incumbent  having  received 
from  the  lessee  a  sun  of  money  as  the  rent  due  for  the  whole 
year,  in  the  course  of  wliich  the  lessor  died,  apportionmeDt 
was  decreed  in  favor  of  his  executor.  The  nature  of  the 
equity  of  the  personal  representative  of  the  lessor,  arising 
from  the  receipt  of  the  whole  rent»  by  an  individual  entitled 
to  a  part  only,  is  there  fully  considered ;  and  the  decision 
in  Pagit  V.  Gee  is  unequivocally  referred  to  Aat  principle,  (a) 
A  like  account  of  that  decision  is  given  in  Ayndey  v.  JVhrdt^ 
worth,  2  Ves,  Sf  Beam,  SSL,  where  the  amount  of  compo- 
sitions  (payable  annually)  for  tithes  by  a  rector,  having  been 
received  after  his  decease  by  his  successor,  apportionment 
was  directed  in  favor  of  his  executrix.  {6) 

The  foundation  of  these  decisions  is,  that  the  money 
being  paid  in  respect  of  the  enjoyment  of  the  subject,  is  under- 
stood as  paid  to  the  use  of  the  person  from  whom  that  enjoy- 
ment is  derived  (c) ;  and  the  principle  of  apportionment  is 
therefore  timk,  Ayndey  s.  Wbrdstvorih^  2  Ves.  SpJ^eatiL  tSl ; 
the  total  payment  being  distributed  in  proportion  to  the  re- 
spective periods  of  enjoyment.     That  principle  of  apportion- 

(«)  SBfrifaD  Kl' J8sh^S73. 

(6)  The  €ourt  9f  fiaehaqusr  is  reprMeatsd  to^  hava  dacfeed  ap- 
porci^imBBt  of  rsn^  oA'S  leaie  of  titbe^  in  one  instance  by  tlieiii- 
QUBBbant^  (^Meeky  v.  Wehber,  2  Eq.  Co,  Ab,  704»  n.  a.  Amb.  SOI.); 
in  another  instance,  on  a- lease  par  auUr  vie^  at  the  death  of  one  of 
4ie  cesiuu  que  vie  (Talboi  v.  SialmQHy.2  Eg.  Ca.  Ah,  704,  n.  a.  vl^. 
301.)  but  whether  these  decrees  were  prior  or  subsequent  tb  Che  sta- 
tute, and  on  what  principle  they  profceed,  is  not  stated. 

(c)  Some  ingenious  strfctbrer  on  thiir  reksiiiMig  roi^  be  faeM  hk 
the  valuable  dissertation  already  cited ;  Evanis  Collection  of  Sta- 
tutes,, part  iv.  cLzix.  p.  I5^t  a. 

ment. 


CASES  IN  CHANCERY.  349 

Uam Smyth  was  entitled,  as  her  administrator,  to  such        IS? 8. 
proportion  of  the  rents  of  the  estates  let  from  year  to  ' 

year,        Smyth. 

meat,  consequent  on  the  nature  of  the  equity,  is  supported 
by  the  analogy  of  the  statute ;  and  the  decision  in  WiUiams 
T.  Pmeily  10  East,  269.  if  intended  to  establish  a  different 
principle,  may  be  considered  as  overruled ;  or,  at  least,  as 
not  adopted  in  equity. 

Courts  of  equity  will  not  apportion  land-tax  and  quit^rents, 
between  the  representatives  of  the  tenant  for  life  and  the 
tenant  in  remainder ;  the  statute  of  Geo.  2.  not  being  applic- 
able to  that  case.  Sutton  v.  Chapliny  10  Ves.  6S.  A  strong 
authority  against  the  assumption  of  analogical  jurisdiction. 

The   rule  of  law,  which  refuses  apportionment  of  rent 
ia  respect  of  time,  is  applicable  to  all  periodical  payments 
becoming  due  at  fixed  intervals ;  not  to  sums  accruing  dr 
die  in  diem.    Annuities,  therefore,  (3  Atk.  261.  2  Bl.  1016.), 
and  dividends  on  money  in  the  funds,  are  not  apportionable. 
(Rashleigh  v.  Mastery  3  Bro.  C,  C.  101;     Wilson  v.  Harman^ 
2  F«.672.  Amb.2n9.     Pearly  v.  Smith,  3  ^/;t.260,     SAer- 
rard  v.  Sherrard,    3  Atk.  502.)      But    interest,    whether 
the    principal   is   secured   by  mortgage    (Wilson  y.  Har- 
man,  Sherrard  v.  Sherrard)  or  by  bond,   notwithstanding 
that  it  is  expressly  made  payable  half  yearly  (Banner  v. 
Lowf,    13  Ves.\S5.)  may  be  apportioned;   for  though  re- 
served at  fixed  periods,  it  becomes  due  de  die  in  diem  for 
forbearance  of  the  principal,  which  the  creditor  is  entitled 
ts  recall  at  pleasure.     Thus  a  sum  of  money,  which  it  was 
covenanted    in    marriage-articles    should  be    invested    in 
lands,  having  been  lent  on  mortgage,  at  the  death  of  the 
person  entitled  to  an  estate  tail  in  the  land,  the  interest  was 
apportioned  in  favor  of  his  administratrix.  (Edxoardsy.  CouU' 
iess  (f  Warwick.  2  P.  W.  176.     1  Bro.  P.  C.  ed.  Toml  207,) 
.In  strictness  these  are    not    cases    of  apportionment; 
a  Pn  W.  ed  Cox,  503.,  n.  1. ;)  they  are  not  instances  of  the 
distribution  of  one  entire  subject  among  individuals  entitled 
e«ch«to  a  part,  but  the  appropriation  of  distinct  subjects  to 
the  respective  owners. 

'A  remarkfdble  exception  to  the  general  rule  has  been 
introduced  in  the  instance  of  annuities  for  the  maintenance 
«f  infants  (Hay  y.  Palmer,  2  P.  W.501.  Rhenish  v.  Martins 

1746, 
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1818.       year,  for  the  halP-year  ending  at  Ladj/^^mf,  181G,  as 

J^^^       accrued  from  Mkhaelmasy  1815,  to  the  20th  December 
Ex  parte  ^  ^  '  ' 

SwYTii.       following,  being  the  day  of  her  death. 

Two  petitions  were  presented,  one  by  Sir  JVilliam 
Smj/fh^  praying  the  confirmation  of  the  report;  the 
other  by  Edward  Smyth,  committee  of  the  lunatic, 
praying,  that  the  lunatic  might  be  declaretl  entitled  to 
the  whole  of  the  rents  of  the  estates  let  from  year  to 
year,  for  the  half-year  ending  at  Lady-dayj  181(i. 


1746,  MS.)i  or  of  married  women  living  separate  from  their 
hvisbands  (Hoxvelv.  Hanforth,  2  BL  1016.,  2  Schoales Sf  Lefr. 
303.) ;  an  exception  supported  by  the  necessity  of  the  case, 
and  the  consequent  presumption  of  intention  (2  BL  1017., 

2  P.  ^r.  503.)»  and  therefore  not  extending  to  an  annuity  for 
the  separate  use  of  a  married  woman,  living  with  her  husband 
and  maintained  by  him.  (Anderson  v.  Dvoyer^  1  Schoales  4* 
Le/r.  SOI.)  (a) 

An  annuity  payable  quarterly,  secured  by  the  bond  of  a 
testator  whose  will  charged  his  real,  in  aid  of  his  personal, 
estate,  being,  under  an  order  of  the  Court  of  Chancery, 
directed  to  be  paid  half  yearly  at  Midsummer  and  Christmas^ 
and  the  annuitant  having  died  between  Ladyday  and 
Midsummer,  her  representative  was  declared  entitled  to 
the  arrears  due  at  Lady-day.  Webb  v.  Lady  Shaftesbury^ 
11  Ves.mi. 

(a)  In  a  much  earlier  case,  not  cited  in  the  course  of  these  dis- 
cussions, the  Court  of  Common  Pleas  held,  that  a  contract,  by  a 
father,  to  pay  an  annual  sum  for  the  "  tabling"  of  his  sou,  was  ap- 
poruonable ;  '*  because,  it  being  for  tabling,  there  ought  to  be  a 
recompence,  although  he  departed  within  the  year,  or  that  the  con- 
tractor died  within  the  year,'*  {Bret,  v.  /.  S.  Cro.  EL  756;  and  see 
Partlow  V.  Dearhve,  4  East,  438.)  and  it  seems,  that  the  rigorous 
application  of  the  general  rule  to  contracts  of  service,  (Bro,  Abr. 
Appordon^  pL  13.  22.  26,     Contract fp/,  30,31.     Laborers,  p/.  48, 

3  Vin,  Ab.  8,  9.  Countest  of  Plymouth  v.  Tkrogmorton,  1  Sa/ir,  65.) 
is  now  relaxed  at  law.  "  A  servant,  though  hired  in  a  general  way, 
is  considered  to  be  hired  with  reference  to  the  general  understand- 
ing upon  the  subject,  that  th^  servant  shall  be  entitled  to  his  wage; 
for  the  time  he  serves,  though  he  does  not  continue  in  the  service 
dnring  the  whole  year."  Latvrence  J   6  T.  R.  326. 

Mr. 
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Mr.  fVetkerellj  for  the  latter  petition.  wifl/ 

Since  the  modejrn  doctrine  of  courts  of  law  has  Ex  parte 
substituted  tenancy  from  year  to  year,  for  tenancy  at 
at  willy  the  lessee  of  a  tenant  for  lite  with  a  power  to 
let,  under  a  lease  not  conformable  to  the  power,  is 
entitled  after  the  death  of  the  tenant  for  life  to  retain, 
possession  till  the  expiration  of  the  year:  the  right  of  ^ 

the  lessee  surviving,  although  the  interest  of  the  iossor 
is  determined;  as  in  the  instance  of  emblements.  The 
rent  being  entire,  follows  the  reversion,  and  belongs  to 
the  remainder-man.  The  statute  (a),  has  supplied  the 
principle  that  apportionment  shall  be  made,  where  the 
rent  would  otherwise  be  lost,  (as  if  by  the  terms  of 
the  lease,  the  tenancy  ends  with  the  life  of  the  lessor,) 
not  where  it  would  be  saved.  Lord  Kenyan^  white  at 
the  bar,  gave  a  decided  opinion,  that  in  such  cases, 
rent  is  not  apportionable.  (i) 

{a)  11  Creo,2.  c.  19.8.  15. 

(6)  The  following  is  a  copy  of  that  opinion,  and  of  the 
case  on  which  it  was  given : 

C.  £.  a  tenant  for  life,  granted  a  lease  pursuant  to  a 
power  for  that  purpose,  of  part  of  the  estates  of  which  he 
was  tenant  for  life,  but  other  parts  he  had  let  by  parol 
only,  i.  e.  from  year  to  year,  reserving  the  rents  to  be  paid, 
on  the  5th  April  and  10th  October,  and  he  died  eight  days 
before  the  half-year's  rent  became  payable.  The  question 
is,  whether  the  reversioner  is  entitled  to  the  whole  of  the 
half-year's  rent,  which  was  payable  on  the  5th  j^prU  1780';: 
or,  whether,  under  the  words  of  the  statute  llihGeo.2,  cr.  19. 
the  executor  of  the  tenant  for  life,  is  entitled  to  the  proper-^ 

tion  of  tlie  rents  due  at  his  death? Lord  Kentfon'%  opinion. 

—  Supposing  formal  leases  had  been  made  conformable  to 
the  power,  it  would  have  been  clear  that  the  remainder-man 
would  have  been  entitled ;  it  is  equally  clear,  that  if  the 
agreements  under  which  these  tenants  held,  were  not  binding 
on  the  remamder-man,' the  rent  ought  to  be  apportioned; 
but  I  think  the  agreements  did  bind  in  equity,  for  the  inter* 
7  est» 
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,  ^^^^  ,         Sir  Sam.  Romilh/y  for  tlie  report. 
£x  parte  Lord  KenyofC^  opinion  proceeds  on  the  supporition, 

that  the  leftses,  though  void  at  law,  are  good  in  equity, 

under 

€8t8  of  the  tenants,  under  the  agreements,  did  not  exceed 
the  interest  which  the  tenant  for  life  had  power  to  grant; 
and  since  the  case  of  Leach  v.  Campbell^  detennined  bj 
Lord  Bathurstf  assisted  by  de  Grey  C.  J*  and  Smffthe 
C.  B.  it  is  understood,  that  tenants,  being  purchasers  for  a 
valuable  consideration  of  the  interest  contracted  for  by  them, 
have  a  right  in  equity  to  have  forms  dispensed  with,  suppos- 
ing the  interest  they  have  contracted  for,  is  within  the  Umits 
of  the  power  given  to  the  party  who  contracts  to  confer  it. 
Upon  that  ground,  therefore,  and  as,  if  that  be  ao,  the  rent 
would  not  have  been  in  any  part  lost,  but  would  have  been 
recoverable  by  the  remainder-man ;  and,  as  the  statute  only 
apportions  rent  which  would  otherwise  have  been  in  pait 
lost,  I  incline  to  think  that  the  remainder  man  is  entitled  to 
all  the  rent  from  the  rent-day  next  preceding  the  death  of 
the  tenant  for  life.  1  believe  this  point  has  not  been  judi- 
cially decided.  It  may  probably  come  in  judgment  in  a  case 
depending  in  the  Earl  of  BriHoFB  family,  and  some  time  ago' 
I  concurred  with  Mr.  Dunning  and  Mr.  Maddocks  in  an  opi- 
nion to  the  effect  of  that  I  have  now  given,  betweeir  the 
«xecutrix  of  Sir  Thomas  Aston  and  the  remainder-man.  I 
ought  to  say  that  Mr.  Maddocks  was  at  first  of  a  contrary 
opinion. 

On  a  case  involving  the  same  question,  the  followmg  opi- 
nion was  given  by  Sir  Samuel  RomiUy. 

«<  The  case  cannot,  I  think,  be  distinguished  from  that  on 
which  Lord  Kenyon's  opinion  was  given.  It  appears,  there 
lore,  that  in  the  opinion  of  Lord  Kenyan  and  of  Lord  Ash- 
imrtom^  and  Mr.  Maddocks^  (for  Lord  K.  states  thai  they 
concurred  with  him  in  the  opinion  he  gave,)  the  relit  in  tl^ 
case  is  not  to  be  apportioned,  and  the  reoMiinder-man  is' 
entitled  to  the  whole  of  the  Hal^year's  rent,  which  became 
due  at  Lady«day  last.  I  cadaot  venture  to  dilfer  f^ona  addi 
high  authority,  especially  whiete  I  dk^siot  kapw^irfafty  direct 
decision  that  I  can  oppose  to  it.    Hi  indeed,  it  be  clear  that 

a  court 
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Hnder  the  authority  of  Leach  v.  CampbeU  (a),  which  is  1818. 

supported  by  Shannon  v.  Bradstreet.  {b)     In  those  in-  '^ '"  -  '  ' 

stances  courts  of  equity  gave  validity  to  leases  void  at  Smyth. 

law. 


a  court  of  equity  would  in  this  case  have  established  the  in- 
terests of  the  tenants,  as  tenants  from  year  to  year,  against 
the  remainder-man,  I  think  it  would  follow  of  necessity,  that 
the  remainder-man  would  be  entitled  to  the  whole  rent,  be- 
cause the  case  would  then  be  Diot  a  case  within  the  statute, 
and  the  remainder-man  finding  a  tenant  upon  the  estate, 
whom  he  could  not  turn  out  of  possession,  ought  to  have  the 
benefit  of  receiving  the  rent  from  the  last  day  of  payment, 
before  he  became  entitled  in  possession.    I  should,  however, 
if  it  had  not  been  for  the  authority  of  such  opinions,  have 
doubted  whether  the  Court  would  have  supplied  the  defects 
in  the  execution  of  the  power  in  favour  of  the  tenants 
against  the  remainder-man.    I  should  have  thought  it  by  no 
means  clear,  that  a  tenant  from  year  to  year,  who  does  not 
reckon  upon  having  any  permanent  interest,  and  who  is  only 
to  pay  for  the  enjoyment  of  the  estate  while  he  is  permitted 
to  enjoy  it,  could  be  considered  as  a  purchaser;  and  I 
should  have  thought  the  case  of  Leach  v.  Campbell^  which 
is  referred  to  by  Lord  Kenyan^  and  has  been  since  reported^ 
Amb,  740.  was  distinguishable  from  tlie  present  case,  that 
being  the  case  of  a  lessee  who  had  laid  out  large  sums  of 
money  upon  the  faith  of  his  contract,  by  which  he  was  to 
hold  the  estate  for  21  years.    The  doctrine  laid  down  in 
Leach  v«  Campbell  has  not  been  extended,  but  on  the  con- 
trary has  rather  been  narrowed  by  later  decisions,  particu- 
larly the  case  of  MeduAn  v.  Sandham^  in  the  Exchequer^ 
2d  March  1789»  (a)    However  it  must  certainly  be  advisable 

(a)  Amb.  74a  Sugden  on  Powers,  App.  p.  67  J. 

(h)  1  SchoaUi  Sf  Lefr,  52. 

(a)  In  that  case,  under  a  power  to  grant  leases  with  usual  co?e- 
nants,  a  lease  having  been  granted  containing  an  unusual  cove- 
nant, and  for  that  reason  declared  void  at  law,  {Doe  v.  Sandham, 
1  T,  a,  703.)  a  bill  filed  by  tlie  lessee  against  the  remainder-man 
to  expunge  the  unusual  covenant,  was  dismissed.  See  Sugden  on 
Powers,  p.  3€S. 
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law ;  but  the  decieioiM  were  founded  on  spedai  drcmn- 
stanoes,  and  not  on  any  general  doctrine,  that  if  a  tenant 
for  life^  with  leasing  power,  grantti  a  lease  not  conform- 
able  to  his  power,  a  court  of  equity,  considering  the 
lessee  as  a  purchaser  for  valuable  consideration,  will,  as 
matter  of  course^  supply  the  defect  Upon  the  suppo- 
sition, that  the  lease  is  valid  at  law  after  the  death 
of  the  tenant  for  life,  the  statute  was  useless.  The 
question  occurred  before  the  late  Master  of  the  Rolls 
in  Clarkson  v.  Lord  Scarborot^h  (a),  and  HBs  Honoi, 

taking 


A  tenant  for 
life  with  lea»- 
ing  power, 
having  grant- 
ed leases  from 
year  to  year, 
some  by  parol, 
some  in  writ- 
ing, but  not 
conformable 
to  the  power, 
on  his  death 
before  the  ex- 
piration of  the 
year,  the  rents 
are  apportion* 
able. 


for  the  reniainder*niany  upon  the  authority  of  sudi  opinioDS 
as  have  been  given  on  this  point,  to  insist  upon  his  right  to 
the  whole  of  the  half-year's  rent  of  the  testator's  real  estate, 
which  became  due  at  Lady-day  last. 

(a)  The  late  Eaii  of  Scarborough^  under  a  settlement 
dated  the  20th  January  1775,  was  tenant  for  life  of  certain 
estates,  with  remainder  to  his  first  and  other  sons  in  strict 
settlement,  with  remainder  to  the  present  Earl  for  hfe.  The 
settlement  contained  a  proviso,  that  it  should  be  lawful  for 
the  Earl  of  Scarborough,  when  in  actual  possession  of  the 
premises,  by  indentures  sealed  and  delivered  in  the  presence 
of,  and  attested  by,  two  or  more  credible  witnesses,  to  leate 
any  part  of  the  premises,  (except  the  capital  mansion-house 
and  certain  lands  therein  described,)  for  any  term  of  years 
not  exceeding  21  in  possession,  so  as  upon  every  such  lease 
there  were  reserved  half-yearly,  or  quarterly,  the  most  im- 
proved yearly  rent ;  and  so  as  such  leases  respectively  were 
not  made  dispunishable  of  waste  by  any  express  words,  and 
diere  were  contained  therein  a  clause  of  re-entry  for  non- 
pajrment  of  the  rent ;  and  the  several  lessees  should  respec- 
tively execute  counterparts  thereof.  The  Earl  of  Sear^ 
borough  let  various  parts  of  the  lands  comprised  in  the  set- 
tlement, by  articles  of  agreement,  (under  the  hand  and  seal 
of  his  agent,  some  on  deed  stamps,  and  others  without 
stamps,  attested  by  one  witness)  by  indentures,  (under  the 
hand  and  seal  of  his  agent,  and  attested  by  one  witness, 
some  on  deed  stamps,  some  on  agreement  stamps,  and  others 
without  stamps,)  and  by  parol,  to  tenants  from  year  to 

year. 
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apportionable. 


Tile  Lord  Chancellor* 

I  always  nnderstoody  that  when  the  hmdlord  was 
tenant  for  life  only,  whether  the  lease  was  to  be  con- 
sidered as  creating  a  tenancy  at  wiD,  or,  according  to 
the  indinadon  of  the  courts,  a  tenancy  from  year  to 
year,  the  tenancy  was,  in  either  case,  qualified  by  the 
restriction,  that  it  continued  so  long  only  as  the  estate  of 
the  landlord  authorised  its  continuance.  Before  the 
statute  (a),  therefore^  if  the  tenant  for  life  died  while  the 
half  year  was  incomplete,  die  rent  was  lost,  his  repre- 
sentatives not  being  entitled  to  recover  a  part  Such  I 
have  conceived  to  be  the  law,  except  with  regard  to  cases 
of  a  peculiar  description,  which  have  long  been  the  sul>- 
ject  of  discussion  in  this  Court.  A  tenant  for  life,  pos- 
sessing 

year ;  apd  the  articles  of  agreement  and  indentures  respec* 
tively,  did  not  make  the  lessees  dispunishable  of  waste  by 
express  words>  nor  contained  any  clause  of  re-entry  for 
nonpayment  of  rent.  On  the  5th  of  September  1807, 
the  kte  Earl  of  Scarborougk  dying  without  issue  male,  the 
estates  descended  to  the  present  Earl,  and  rents  accruing  in 
respect  of  the  demises,  and  becoming  payable  at  certain 
times  after  the  death  of  the  former,  were  received  by  his 
saccessor.  On  the  SOth  June  ISIS,  the  cause  of  Clarkson  v. 
Earl  of  Scarborough  was  heard  before  the  late  Master  of  die 
Rolls,  for  further  directions,  on  the  Master's  report  stating 
these  bets,  and  stood  for  judgment  till  the  2d  April  1816, 
when  His  Honor  declared,  that  the  rents  of  the  estates  of 
which  the  late  Earl  of  Scarborough  was  tenant  for  life,  with 
remainder  to  the  present  Earl,  ought  to  foe  apportioned  be* 
tweoi  the  present,  and  the  estate  of  the  late,  EarL  Reg. 
Lib.  A.  1815.  fol.  1009. 

(«}  11  Geo.  2,  c.  19. 
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1818.  «e9Blng  a  leasing  power,  which  he  might  have  exercised, 
'  '  ^  (there  being  a  seisin  that  would  have  fed  the  demise, 
SiiYTH.  and  have  interposed  a  tenancy'  between  the  lessee  and 
the  remainder-man,)  much  controversy  has  occurred 
upon  the  question,  what  shall  be  an  equitable  executicm 
of  such  a  power  ^  The  doctrine  to  be  found  in  Leach 
V.  Campbell  always  struck  me  as  most  extraordinary,  that 
when  a  man  does  what  is  least  like,  or  rather  what  is  most 
opposite  to  the  execution  of  the  power,  he  shall  be  con- 
sidered as  executing  it. 

I  learn  with  satis&ction,  the  decision  of  the  Master 
of  the  Rolls.  That  the  law  was  such  as  he  has  de- 
clared, may  be  shown,  not  only  by  the  cases  on  demises 
of  tithes,  but  by  the  doctrine  of  Lord  Thurb/ao  approv- 
ing the  decision  of  Lord  Hardmcke  in  Pe^et  v.  Qee. 
There,  on  a  lease  executed  by  tenant  in  tail,  not  con- 
'formable  to  the  statute,  and  determining,  therefore, 
with  his  life,  the  lessees  continuing  in  possession,  having 
paid  the  whole  rent  to  the  remainder-man.  Lord  Hard- 
mcke decreed  apportionment;  holding,  that  the  re- 
mainder-man having  received  the  whole  rent  accruing 
since  the  last  day  of  payment,  and  accruing,  therefore^ 
partly  in  respect  of  occupation  during  the  life  of  the 
tenant  in  tail,  had  received  for  his  representatives,  so 
much  of  the  rent  a^  was  paid  in  respect  of  an  enjoyment 
of  the  estate  during  the  term  of  his  life.  On  that  deci- 
sion. Lord  Thurlam  at  first  felt  a  difficulty,  in  admitting 
the  application  of  the  statute  of  Geo.  2  (a),  but  eventu- 
ally approved  it,  and  in  giving  judgment  in  the  Shrews- 
bwy  case  (6),  took  occasion  to  express  his  aj^robation. 

(a)  Seeatiie,  p.  347,  n. 

(b)  That  case  is  reported  5  Bro.  C.  C.  ISO.  1  Ve$.jun,  3S7.  bat  the 
i&ctum  in  question  seems  to  have  escaped  the  attention  of  the  re- 
porters. 
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I  entertain  not  the  slightest  doubt,  that  the  lease  of       l^S; 
a  tenant  for  life  expires  with  his  interest,  unless  it  is  a     ^   ' 
lease  made  under  a  power,   the  farther  execution  of       Smyth. 
which  can  be  sanctioned  in  a  court  of  equity,  by  the 
particular  circumstances  of  the  case.    A  man  dealing 
for  his  own  estate,  cannot  be  understood  as  meaning  tO: 
affect  the  interest  of  another,  (a) 

Confirm  the  Report     Reg.  Lib.  B.  1817.,  fol.  642. 


(a)  A  comparison  of  the  authorities  on  this  subject,  seems  to 
establish  the  conclusion,  that  in  the  case  of  a  written  agreement 
for  a  lease,  (Shannon  v.  Bradstreet,  1  Schoaies  ^  Lefr.  52.)  or  an  ac- 
tual lease  not  pursuant  to  the  poyfetj, (Campbell  v.  Leach,  Amb.  740, 
Sftgd.  on  Powers,  App.  673.)  but  defectire  only  in  form,  (?  T.  R, 
480.)  courts  of  equity  may,  to  the  extent  of  the  leasing  power,  en- 
force the  contract  of  a  tenant  for  life  against  the  remainder-man,  ia 
&vour  of  a  lessee,  upon  whom  the  circumstances  of  the  transaction 
have  conferred  the  character  of  a  purchaser ;  (Sugden  on  Powers, 
p.  365,  et  seq.)  but  that  no  such  relief  can  be  afibrded  in  the  in- 
stance of  a  parol  agreement,  though  rendered  valid  against  the 
tenant  for  life,  by  acts  of  part  performance ;  (Blore  v.  SuUon,  3  Mer, 
237.,  1  Schoalet  4*  Lefr.  72.)  the  reason  of  exempting  from  the  ope- 
ration of  the  statute  of  frauds,  parol  agreements  partially  per- 
formed, (namely  the  fraud  of  inpeaching,  for  the  want  of  eviden'ce 
in  writing,  a  contract  after  acquiescence  in  the  performance  of  one- 
rous acts  on  the  faith  of  its  validity,)  being  applicable  to  the  tenant 
for  life  only,  not  to  the  remainder-man  who  has  neither  agreed  nor 
acquiesced.  In  order  to  constitute  a  title  to  relief,  therefore,  two 
circumstances  must  concur ;  the  agreement  must  be  in  writing,  and 
the  lessee  must  sustain  the  character  of  purchaser.  The  cases  in 
which  agreements  of  the  tenant  for  life  have  been  established  by 
acts  of  acceptance,  or  acquiescence  of  the  remainder-man,  rest  oa 
difierent  principles. 
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Feb.  It.  MORTIMER   V.  WEST. 

FORDE  V.  WEST. 


InfimtBbdng    fllHE  BiUs,  in  these  cases,  were  filed  by  persom 
plaintiffi'm  claiming  under  the  will  of  Bichard  Mortimer^  and 

two  suits  rda-  Jq  each,  three  infants,  interested  in  his  estate,  were 
same  matter,  made  Co-plaintifi&  The  Master,  to  whom  it  had  been 
^t  Wbrel! ^  referred  to  inqnire,  whether  the  bills  were  for  the  same 
decree,  on  the  matter,  and  which  of  them  was  most  proper,  and  for  the 
Swt^at^ne  ^^^^^^  ®f  ^®  in&nts,  to  be  prosecuted,  having  reported, 
suit  18  more  <«  that  both  the  said  bills,  so  far  as  they  relate  to  the  per- 
fit  of  the  in-'  sonal  estate^  were  for  the  same  matters,  but  that  the  bill 
S°*h'?^^  h  "*^^®  ^"'  mentioned  cause^  contained  the  proper  charges, 
other  rait,  un-  and  prayed  the  proper  relief,  respecting  the  real  estates 
low  by  con-  ^f  ^jjg  testator,  which  the  bill  in  the  second  mentioned 
cause  had  omitted  to  do,  for  which  reason  he  was  of 
opinion,  that  the  biU  filed  in  the  first  mentioned  cause, 
was  the  most  proper,  and  for  the  b^iefit  of  the  iniant% 
to  be  prosecuted;"  some  of  the  Defendants  now  moyed^ 
that  the  bill  filed  in  the  second  cause,  might  be  di»- 
missed  with  costs. 


Mr.  BeU^  in  support  of  the  motion. 

Mt.  Hart  opposed  the  motion  as  unprecedented. 

It  may  be  proper  after  the  Master's  report,  to  ex- 
punge the  names  of  the  infimt  Plaintiffs,  but  no  decree 
having  been  pronounced,  the  Court  has  no  authority 
to  dismiss  the  bill.  On  payment  of  costs  to  the  Plain- 
tiffs in  the  second  suit,  proceedings  may  be  staid. 

17*  The 
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The  Lord  Chancbllor.  Idia 

If  two  bilk  are  filed  by  creditors,  the  Court  cannot, 
before  a  decree,  stop  either  suit ;  because,  non  constat^ 
that  a  decree  will  ever  be  obtained.  In  this  instance, 
the  second  suit  can  be  staid  only  by  consent,  and  on  the 
terms  proposed  by  the  parties. 

By  consent  of  the  Plaintiffii  and  Defendants  in  both 
suits  it  was  ordered,  that  proceedings  in  the  second 
suit  should  be  staid,  on  payment  of  costs,  with  liberty 
to  them,  in  case  the  Plaintifis  in  the  first  suit  delay  to 
bring  their  cause  to  a  bearing,  to  apply  for  leave  to 
proceed  in  the  second  cause,  or  to  have  the  carriage  of 
the  first  cause.     R^.  Lib.  6. 1817.,  fol.  506. 


Rolls. 
.  DILLON  V.  PARKER.  "^^21!  23.^^' 

June  S. 

SIR  Hemy  John  Parker  Bart,  being  seised  fai  fee  of  Constmctioii 
the  manor  of  TdUon  in  Worcestershire^  and  of  a  house  ©^  instruniento 

as  imposing  an 
in  Salisbury  Court,  Fleet-streety  and  being  possessed  of  a  obligation  to 

farm  in  the  manor  of  Tredingtm,  in  Worcestershire,  held  ®*!^  ^^^  ^^. 
.         t,  >       ^  acts  as  consti- 

under  a  lease  for  lives  from  the  Bishop  of  Worcester,  by  tuting  dec- 

indentures  of  lease  and  release  dated  the  Ist  and  2d  of  ^^\  ^rty^ 

Octcber,  1741,  in  consideration  of  marriage  (afterwards  ^undtoefect 

solemnised)  with  Catherine  Page,  his  second  wife,  and  inconsistent 

of  5000/.  her  portion,   conveyed  the  estates  before-  "j^J^ts,  in  or- 

-  der  to  consti« 

mentioned,  and  all  other  lands  or  hereditaments  in  tute  election, 

which  he  or  any  person  in  trust  for  him  had  any  estate  ",J**^i"jS?  % 

of  inheritance  or  freehold,  within  the  manor  of  Talton  the  rights,  and 

or  Tredington,  to  John  Page  and  WiUidm  TVawell,  their  l^  Jlertf  p^«- 

heirs  and  assigns,  to  the  use  of  Sir  Henry  John  Parker,  session  being, 

^  under  the  cir- 

cumstances, equivocal,  as  referrible  to  either  right,  the  execution  of  deeds  contain- 
ing recitals  of  the  character  in  which  the  party  claimed,  and  the  exercise  of  a  power 
to  dispose  of  the  estates  in  that  character,  amount  to  conclusive  evidence  of 
election. 
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1818.  until  the  marriage,  and  after  the  solemnisation  thereof 
to  the  use  of  Sir  Henry  for  his  life ;  with  remainder,  as 
to  the  estates  of  inheritance,  to  trustees  to  preserve  con- 
tingent remainders,  remainder  to  the  first  and  other 
sons  of  Sir  Henry  by  his  intended  wife,  in  tail  male, 
remainder  to  the  use  of  Sir  Henry  in  fee;  and  after  the 
decease  of  the  sunrivor  of  Sir  Henry  and  his  wife^  as  to 
the  leasehold  estate  in  the  manor  of  JVedingUmj  to  the 
use  of  such  son  of  Sir  Henry  by  his  intended  wife  as 
should  be  his  heir  for  the  time  being,  during  the  con- 
tinuance of  that  estate,  and  of  such  life  or  lives  then  or 
thereafter  in  being,  for  which  the  leasehold  premises 
were  or  should  be  granted ;  and  in  case  such  son  should 
not,  at  the  decease  of  the  survivor  of  Sir  Henry  and  his 
wife,  have  attained,  or  should  not  afterwards  attain, 
the  agq  of  21  years,  then  to  the  use  of  such  son  and  heir 
of  the  body  of  Sir  Henry  by  his  intended  wife,  as 
should  first  attain  that  age  during  the  continuance  of 
the  said  estate,  and  of  such  life  or  lives  as  aforesaid ; 
and  in  default  of  such  son  and  heir  in  being  at  the  de- 
cease of  the  survivor  of  Sir  Henry  and  his  intended  wife^ 
or  then  in  venire  sa  mere,  and  afterwards  born  aUve,  or 
in  case  every  such  son  of  Sir  Henry  by  his  intended 
wife,  as  should  be  living  at  the  death  of  Sir  Henry  and 
his  wife,  or  the  survivor  of  them,  or  bom  after  the  de> 
cease  of  Sir  Henry,  should  happen  to  die  before  any 
such  son  should  attain  the  age  of  twenty*one  years, 
then  to  the  use  of  Sir  Henry,  his  heirs  and  assigns, 
during  the  life  or  lives  in  being  for  which  the  premises 
then  were  or  thereafter  might  be  held  and  enjoyed. 

The  issue  of  the  marriage  were  a  son,  John  Parker, 
and  two  daughters,  Catherine,  (afterwards  married  to 
C  F.  Garstin)  and  Margaret  Sophia  (afterwards  mar- 
ried to  John  Strode),  who  all  survived  the  death  of  their 
mother  in  1750. 

John 


CASES  IN  CHANCERY.  Sei 

Mm  Parker^  on  attaining  the  age  6f  twenty-one,  inr  1818. 
the  beginning  of  the  year  1766,  became,  under  a  con- 
veyance from  Sir  Henry  John  Parker^  dated  in  October 
1 753,  tenant  in  fee  simple  of  one  moiety  of  certain  estates 
situate  vX  Hatch  in  the  county  of  WiUs^  and,  under  the 
will  cSJohn  Page^  his  maternal  grandfather,  tenant  in 
tail  of  the  other  moiety  of  those  estates ;  he  also  became 
seised  (in  fee  simple)  of  a  messuage  in  Shorta^s  Court 
in  the  dty  of  London^  and  of  an  estate  tail  in  remainder 
in  the  estates  comprised  in  the  settlement  of  1741, 
and  entitled  to  considerable  sums  of  money  under  the 
will  o£John  Page,  including  a  debt  due  to  Page's  estate 
from  Sir  Henry  John  Parker;  and  he  soon  afterwards 
levied  fines  and  suffered  recoveries  of  the  estates  devised 
to  him  by  Page,  Limiting  them  to  such  uses  as  he  should 
by  deed  or  will  appoint,  and  for  default  of  appointment 
to  himself  for  life,  with  remainder  to  his  father  Sir 
Henry  John  Parker  in  fee.  By  his  will  dated  the  2d  of 
August  1769,  John  Parker  devised  all  his  freehold  and 
leasehold  estates  whatsoever  that  he  was  seised  or  pos« 
sessed  oi^  or  was  or  should  be  entitled  unto,  in  reversion, 
remainder,  or  expectancy,  to  his  father  Sir  Henry  John 
Parker  and  his  assigns  for  his  life ;  and  after  his  decease 
he  gave  his  estates  in  Shorter*s  Court,  and  the  moiety  of 
his  estates  at  Hatch,  and  all  other  his  real  estates  de- 
vised to  him  by  the  will  of  his  late  grandfather  John  Page, 
to  Harry,  afterwards  Sir  Harry,  Parker,  and  Daniel  Fox, 
in  fee,  upon  certain  trusts  fo^r  the  benefit  of  his  sisters 
Catherine  and  Margaret  Sophia,  and  their  issue.  He 
also  devised,  after  the  decease  of  his  &ther,  the  manor  and 
capital  messuage  called  TaUon,  with  the  estate  thereto 
belonging,  the  fiirms  called  Tredington,  and  Holland's 
fium,  in  the  parish  of  JVedington,  and  all  other  his  ma* 
nors  and  estates  in  Worcestershire  and  Warsoickshire,  his 
house  in  Salisbwy  Court,  the  other  moiety  of  his  estates 
at  Hatch,  and  all  other  estates  whatsoever  which  de- 
scended 
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1818*  soended  or  came,  or  which  should  descoid  or  coiiie»  to 
him  from  his  father,  to  his  two  sisters  Margaret  and 
Aim  Parker  (daughters  of  Sir  Henry  John  Parker  by  his 
first  wife)  their  heirs,  executors,  &c.  for  erer,  as  tenants 
in  common.  All  the  residue  of  his  personal  estate  he 
gave  to  his  father,  and  appointed  him,  if  he  survived, 
sole  executor. 

After  the  date  of  his  will,  John  Parker  purchased  a 
freehold  estate  at  AmscM^  in  the  parish  of  Tredington^ 
and  by  a  oodidl  dated  the  2d  o( September  1 769,  noticing 
his  will,,  he  devised  that  estate  to  his  fether  Sir  Henry  in 
fee;  and  reciting  that  his  &ther  formerly  executed 
a  bond  in  the  penal  sum  of  20002.  conditioned  for  the 
payment  of  10002.  with  interest  to  his  late  grandfiither 
John  Page^  whereof  the  testator  was  entitled  to  one- 
third,  and  his  sisters  Catherine  and  Margaret  SapMa  to 
two-thirds,  he  declared  that  no  part  of  the  principal  or 
interest  due  on  the  said  bond,  or  on  any  other  bond  or 
security,  should  be  paid  by  his  fiither,  but  that  die 
same  and  all  other  bonds  and  securities  should  be  de- 
livered up  to  him  to  be  cancelled;  and  he  enjoined  his 
sisters  to  forbear  any  suit  or  prosecution  of  his  father, 
on  account  of  the  said  bond,  or  in  any  other  respect^ 
under  pain  of  forfeiting  all  bequests  in  their  fiivour. 

Johfi  Parker  died  in  September  1769,  unmarried  and 
without  issue,  his  &ther,  and  Margaret  oxA  Ann  Parker j 
his  sisters  of  the  half  blood,  and  Catherine  Garstm  and 
Margaret  Sophia  Strode^  his  sisters  of  the  whole  blood 
and  co-heiresses  at  law,  surviving. 

Sir  Henry  John  Parker,  on  the  death  of  his  son,  proved 
his  will,  and  possessed  himself  of  his  personal  estate,  and 
entered  upon  and  enjoyed  during  his  life  the  estates  de- 
vised to  him;  and  in  May  1770  mortgaged  the  AmscaU 
estate  for  900/. 

By 
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By  hiB  wiU  dat^  the  10th  of  Nooember  1769,  Sir  1818. 
Henry  JAn  Pariery  after  directing  his  debts  to  be  pud, 
devised  to  Henry  Parker  and  Daniel  Far^  in  fee,  his 
manor  of  TaUon^  and  his  capital  messuage  or  tenement, 
wherein  he  then  dwelt,  called  TaUan  house,  and  all 
the  fiurms  and  tenements  thereunto  belonging;  and  all 
other,  his  freehold  manors,  lands,  and  hereditaments  in 
WorceUershire,  and  Warwickshire;  his  freehold  house 
in  SaUdnuy  Court  i  one  undivided  moiety  of  the  manor 
lands  and  hereditaments  situate  at  Hatch^  or  elsewhere 
in  the  county  of  WiUs,  which  descended  to  him  as 
hdr  at  law  of  the  &mily  of  the  Hydes  s  and  all  other 
his  freehold  estatesi  whatsoever  and  wheresoever,  that  he 
had  power  to  dispose  of;  to  the  use  of  Parker  and  Foxj 
their  executors,  &c,  for  the  term  of  one  thousand  years 
from  his  decease,  upon  the  trusts  thereinafter  declared; 
with  remainder,  as  to  one  undivided  moiety  of  all  the 
premises,  to  the  u^  of  his  daughter  Margaret  Parker^ 
inr  life,  with  limitations  to  her  first  and  other  sons 
successivdy  in  tail  male^  and  as  to  the  other  moiety  to 
the  use  of  his  daughter  Ann  Parker^  with  like  limitations 
to  her  first  and  other  sons,  with  various  ulterior  re- 
mainders, including  a  limitation  to  Sir  WiUiam  Parker 
for  life,  and  to  his  first  and  other  sons  in  tail  male; 
declaring  it  to  be  the  meaning  of  his  will,  that  the 
above  mentioned  estates  should,  after  the  decease  of  his 
daughters  Margaret  and  Jbm  without  issue  male,  con- 
stantly descend  to  the  right  heir  male  of  the  Parker 
femily,  in  the  manner  he  had  above  limited  the  same, 
as  such  heir  male  would  inherit  his  title ;  it  being  his 
intent  that  such  his  estates  and  title  should  descend  and 
be  enjoyed  together  as  long  as  the  laws  of  England 
would  permit.  He  then  devised  to  Henry  Parker  and 
DanidFoxy  all  his  leasehold  estates  in  the  parish  of 
Tredington  in  the  county  of  JVorcestery  and  in  the  parish 
^Hanfpton  in  Arden  in  the  county  of  Warvoicky  and  all 

other 
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1818.  other  his  leasehold  estates,  for  all  the  estates,  terms  of 
years,  and  interests  that  he  should  have  therein  respeo 
tively  at  the  time  of  his  decease,  subject  to  the  rents 
and  covenants  in  the  several  original  lease  or  leases 
reserved  and  contained,  upon  trust  to  permit  the  same 
persons  one  after  another  respectively,  to  enjoy  bis  lease- 
hold premises,  and  to  receive  the  rents  and  profits 
thereof,  in  the  same  manner  as  such  persons  would  by 
his  will  be  entitled  to  his  freehold  estates;  it  being  his 
intent  that  his  leasehold,  should  be  enjoyed  with  his 
freehold,  estates,  and  remain  to  the  same  persons  and 
to  the  same  uses,  as  long  as  the  laws  of  Efigland  would 
permit. 

The  testator  declared,  that  the  term  of  one  thou- 
sand years  was  limited  to  Parker  and  Fox^  on  trust  from 
time  to  time,  by  sale  or  mortgage  of  the  freehold  and 
leasehold  manors,  messuages,  &c.,  or  with  the  rents 
and  profits,  or  otherwise  as  they  should  think  fit,  to 
raise  such  sums  of  money  as  should  from  time  to  time 
be  sufiicient  and  necessary  for  payment  of  his  just  debts 
and  legacies,  or  any  part  thereof,  in  case  his  personal 
estate  should  be  insufficient  for  those  purposes;  and 
also  such  further  sums  of  money  as  should  from  time 
to  time  be  sufficient  and  necessary  to  pay  any  fines  for 
the  renewal  of  any  lease  or  leases,  or  putting  in  any 
life  or  lives  in  the  place  of  such  as  might  happen  to 
drop  in  such  leasehold  premises,  or  any  part  thereof; 
and  that  all  such  new  leases  should  be  vested  in  Parker 
and  FoXf  or  the  survivor  of  them,  his  executors,  8tc., 
upon  the  same  trusts  as  he  had  before  declared,  con- 
cerning the  leasehold  premises;  and  that  in  case  the 
several  sums  of  money  above  mentioned,  should  be  paid 
as  they  were  wanted,  by  the  person  or  persons  to  whom 
the  immediate  reversion  or  remainder  of  the  premises 
expectant  on  the  term  of  one  thousand  years  should  for 

the 
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the  time  being,  belong  under,  his  will,  then  the  said        181P. 
monies  should  not  be  raised  by  virtue  of  the  term,  but 
the  said  term  should  cease  for  the  benefit  of  such  person 
or  persons. 

The  testator  then,  after  reciting  that,  by  the  will  of 
John  PcLge^  late  of  Putney j  Esq.  deceased,  several  sums 
of  money  therein  particularly  mentioned,  were  given  to 
his  grandson,  the  testator's  late  son,  John  Parker^ 
his  executors  or  administrators,  upon  the  contin*' 
gencies  in  such  will  particularly  expressed,  declared 
that  in  case  any  sum  or  sums  of  money  should  be- 
come due  and  payable  to,  or  vested  in,  the  testator, 
(as  executor  of  his  said  son,)  or  the  testator's  executors 
or  administrators,  by  virtue  of  the  said  will,  he  be^ 
queathed  all  such  sum  and  sums  of  money,  as  he  was^ 
or  might  be  entitled  unto,  or  have  a  power  of  disposing 
of,  unto  Henry  Parker  and  Daniel  Fox^  their  executors^ 
&c.,  upon  trust,  as  soon  as  conveniently  might  be,  after 
the  said  trust  money  should  become  vested  in  them,  by 
virtue  of  his  will,  to  invest  the  same  in  the  purchase  of 
freehold  lands  or  hereditaments  in  the  counties  of  Wor- 
cester  or  Warwickf  which  when  purchased,  should  be 
conveyed  to  Henry  Parker  and  Daniel  Fox,  or  to  some 
other  proper  trustees,  and  their  heirs,  upon  the  trusts 
and  for  the  uses,  &c.,  above  declared,  concerning  his 
freehold  estates.  After  &rther  reciting,  that  by  virtue 
of  the  will  and  codicil  of  his  said  son  John  Parker,  he 
might  become  entitled  to  certain  devises  and  estates,  by 
reason  of  certain  forfeitures  which  would  become  vested 
in  the  testator,  his  heirs,  executors  and  administrators, 
when  such  forfeitures  should  be  incurred ;  the  testator 
devised  all  the  freehold  and  leasehold  estates  and  here- 
ditaments which  he  could  or  might  be  entitled  to,  by 
virtue  of  the  will  and  codicil  of  his  said  son,  or  other- 
wise howsoever,  to  Henry  Parker  and  Daniel  FoXf  their 

heirsy 
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1818;    .  hdrs,  executors,  &c.  upon  the  trusts,  and  for  the  use% 
&a  before  declared,  concerning  his  frediold  estates. 

The  testator,  after  some  pecuniary  l^;acies,  be- 
queathed the  residue  of  his  personal  estate^  to  his 
daughters  Margaret  and  Ann  Parker^  and  appcunted 
them  executriices. 

By  a  codicil  dated  the  18th  of  Jime  1771,  Sir  Henry, 
in  the  event  of  the  death  of  both  his  daughters  Jtfor- 
garet  and  Ann  Parker^  without  i^sue  male,  limited  re- 
mainders to  hu  daughters  Margaret  Sophia  Strode,  and 
Catherine  Garstin,  and  their  first  and  other  sons  in 
tail  male^  to  take  effisct  before  the  remainders  limited  by 
his  will ;  and  eicempted  his  personal  estate  fr<Hn  the  pay- 
ment of  his  debts  and  legacies,  <*  in  order  that  it  might 
go  clear  to  his  executrixes." 

Sir  Henry  John  Parker,  died  in  October  1 771 »  leaving 
his  daughters  Margaret  and  'Ann  Parker,  Margaret 
Sophia  Strode,  and  Catherine  Garstin,  his  co-heixesses. 
On  his  decease,  Margar^  and  Ann  Parker,  proved  his 
will,  and  entered  into  possession  of  the  estates  devised 
to  them  by  their  &ther  and  brother. 

Margaret  Parker  died  in  May  1785,  unmarried, 
having  by  her  will  dated  Ist  May  1780,  devised  to  her 
sister  Ann  Parker  in  fee,  her  moiety  of  certain  estates 
in  the  counties  of  Leicester  and  Northampton,  inhoited 
by  her  and  her  sister  from  their  mother,  her  moiety 
of  the  Hatch  and  other  estates  in  Wiltshire,  devised 
to  her  sister  and  herself,  by  their  brother  John 
Parker,  and  all  other  her  estates;  and  appointed  her 
sister  residuary  legatee  and  executrix. 

On  the  death  of  Margaret,  Ann  Parker  altered  into 

possession 
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posseil^ioii  of  the  whole  of  the  estates  devised  to  hei  1818. 
by  her  father,  brother  and  sister.  By  her  will  dated 
the  1st  of  August  181 1,  she  devised  among  other  estates, 
the  dwelling-house  in  Salisbury  Court,  to  John  Joseph 
Dillon^  Esq.,  and  his  heirs,  and  the  manor  and  mansion- 
house  of  Taltofij  the  farm  at  Tredtngtany  and  her  estates 
at  Hoick,  to  Harry  Parker,  father  of  Sir  WilUam  Parker, 
in  fee^  and  appointed  Sir  WilUam  Parker  executor  of 
her  will,  with  a  legacy  of  500/.,  bequeathing  the  residue 
of  her  personal  property  to  Joim  Joseph  Dillon  and  his 
sister. 

Jbm  Parker  died  on  the  26th  of  January  1814, 
unmarried,  leaving  i^n  Joseph  DilUm  her  heir  at  law, 
and  Sir  William  Parker  proved  her  will.  The  devise 
to  Harry  Parker  lapsed  by  his  death,  in  the  life  of  the 
testatrix. 

The  bill,  filed  by  Mr.  DiUon  against  Sir  WilUam 
Parker,  stated,  in  addition  to  diese  facts,  that  Sir  Henry 
John  Parker,  havmg  become  embarrassed,  apfdied  to  his 
son  John  Parker,  fi>r  pecuniary  assistance,  proposing  that 
his  son  should  purchase  his  interest  and  reversion  in 
the  estates  comprised  in  the  settlement  of  1741 ;  that 
some  agreement  in  writing  was  executed  between  them, 
for  that  purpose^  in  consideration  of  which,  and  of  a 
conveyance  of  the  estates  to  be  made  by  Sir  Henry, 
his  s(Mi  agreed  to  pay  to  him  the  sum  of  700/.,  and  an 
annuity  of -200/.  during  his  life;  that  the  sum  of  700/. 
was  acomrdingly  paid,  by  means  of  which.  Sir  Henry 
was  enabkd  to  make  an  arrangement  with  his  creditors; 
and  that,   in  pursuance  of  that  agreement,  or  some 
other  to  the  like  effect,  JiJin  Parker  enteiied  into  posses- 
sion c^  all  the  lands  described  in  the  settlement,  and 
occiqpied  the  mansion-house  at  TaUon,  whidi  be  fitted 
up  at  considerdile  expense,  and  paying  or  allowing  all 

the 
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1818.  the  charges  of  housekeeping,  resided  there  as  the  owner 
till  his  death ;  that  he  was  also  admitted  into  possession 
of  the  house  in  Salisbury  Court,  having  expended  1500/. 
in  rebuilding  it;  and  that  he  paid  other  sums  for  repairs 
and  improvements  of  the  settled  estates. 

The  bill  prayed,  a  declaration,  that  Sir  Henry  John 
Parkery  by  accepting  the  benefits  given  to  him  by  the 
will  and  codicil  of  John  Parker j  his  son,  elected  and 
bound  himself  to  conform  thereto,  in  r^ard  to  the 
devises  contained  in  the  said  will  of  the  settled  estates, 
and  that  the  Plaintiff  was  entitled  to  those  estates ;  and 
that  the  Defendant  might  be  ordered  to  convey  or 
release  the  same  to  the  Plaintiff,  and  deliver  up  all  title 
deeds,  &c.  relating  thereto,  and  might  be  restrained  by 
injunction,  from  proceeding  at  law,  concerning  the 
estates  in  question. 

The  Plaintiff  also  filed  a  supplemental  bill,  praying, 
that  the  Defendant  might  elect  to  take  under  or  against 
4he  will  of  Ann  Parker;  and  that  the  Plaintiff  might  be 
quieted  in  the  possession  of  the  estates  at  TaUon  and 
Tredington ;  and  an  account  of  the  rents  received  and 
timber  cut  by  the  Defendant. 

The  answer  stated,  that  the  agreement  between  Sir 
Henry  John  Parker  and  his  son,  for  conveying  to  the 
latter  his  father's  interest  in  the  settled  estates,  was  sub- 
ject to  a  proviso  making  it  void  in  the  event  (which 
afterwards  happened)  of  the  death  of  the  son  in  the  life 
of  his  father ;  that  the  Defendant  believed  the  articles 
of  agreement  had  long  been  lost,  and  that  Sir  Henry 
John  Parker  always  considered  the  will  of  his  son  as 
void,  so  &r  as  it  affected  to  devise  the  hereditaments  in 
the  county  oif  Worcester  and  the  house  in  Salidntry 
Court,  and  did  not  elect  to  take  the  benefits  given  to 

him 
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him  by  that  will  in  ^he  manner  in  which  they  were  1818. 
thereby  jxiven ;  admitted,  that  Sir  Henry  John  Parker  died 
indebted,  and  that  his  legacies  exceeded  the  amount  of 
his  personal  estate,  and  were  discharged  by  means  of  a 
mortgage  of  the  leasehold  estates,  the  sum  advanced  on 
which  Ann  Purker  afterwards  paid,  taking  an  assignment 
to  herself;  insisted,  that  Margaret  and  Ann  Parker^  on 
the  death  of  Sir  Henry^  took  possession  of  the  estates  as 
his  devisees,  claiming  under  his  will,  and  not  under 
that  of  their  brother,  and  in  divers  deeds  and  letters  ad- 
mitted that  the}'  claimed  in  that  character ;  and  the  De- 
fendant made  title  to  the  estates  under  the  limitation  in 
the  will  of  Sir  Henry  John  Parker* 

The  deeds  and  letters  produced  in  support  of  the 
Defendant's  allegation,  that  Margaret  and  Ann  Parker 
had  elected  to  take  under  the  will  of  their  father,  are 
fully  stated  in  the  judgment. 

The  articles  of  agreement  executed  between  ^ir  Henry 
John  Parker^  and  his  son,  were  not  produced ;  the  se*' 
condary  evidence  of  their  contents  offered  by  the  De- 
fendant, was  rejected  by  the  Court. 

Mr.  Harty  Mr.  Bell,  and  Mn  G.  Wilson,  for  the 
Plaintiff: 

The  Plaintiff's  claim  is  founded  on  the  will  of  John 
Parker,  by  which  a  remainder  in  fee,  (expectant  on  the  de- 
cease of  Sir  Hentyjohn  Parker,)  in  the  estates-in  question, 
is  given  to  Margaret  and  Ann  Parker ;  to  the  latter  of 
whom,  the  survivor  and  devisee  of  her  sister,  the  Plain- 
tiff is  heir  at  law.  The  agreement  between  Sir  Henry 
and  his  son  for  conv^ing,  as  we  insist,  the  absolute  fee 
simple  of  these  estates  to  the  son,  not  being  in  evidence, 
can  not  be  used  by  either  party;  but  we  contend  that 
validity  is  given  to  the  son's  will   by  the  acts  of  Sir 

you  I.  B  b  Hemy 
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1818.  Hmnf  amounting  to  an  election  to  take  under  it.  It  is  a 
fiuniliar  prindple  of  this  Court,  that  he  who  accepts  a 
benefit  under  a  deed  or  will,  must  confirm  the  whole  in* 
stniment,  conforming  to  all  its  provisions,  and  renounc- 
ing every  right  inconsistent  with  them.  Jfwfz  v.  Mor^^ 
daunt  (a),  Qmper  v.  Scott  (&),  Streatfieldv.  StreatfieU  {c)i 
Bougkton  V.  Boughtm  {d)^  ViUareal  v.  Lord  Gdtwajf{e\ 
Boberts  v.  Kingeky  (/),  Allen  v.  Potdton  (g),  Bigland 
V.  Huddleston  (A),  Finch  v.  Finch  (f),  Macnamara  v. 
Jones  {k)y  Blake  v.  Bunbury  (/),  Wilson  v.  Lord  John 
Taamshend  (m),  Broome  v.  Monck  (»),  Thelluson  v.  fFood- 
/brd  (o),  an  anonymous  case  before  Lord  Bosshfn  {p)» 
Birmingham  v.  Kiraoan  (q).  . 

Hie  first  question  in  this  case,  therefore,  is,  whether 
Sir  Hemy  elected  to  take  under  the  will  of  his  son  ?  On 
that  question  the  evidence  is  conclusive.  By  virtue  of 
the  will  he  possessed  himself  of  the  residuary  perscmal 
estate  of  liis  son,  executed  a  mortgage  of  one  real  estate, 
and  received  the  rents  of  others,  to  none  of  which  he  had 
any  other  title;  and  no  part  of  the  debt,  from  the  pay- 
ment of  which  that  will  protected  him,  was  ever  paid*  In 
addition  to  these  unequivocal  acts,  the  recitals  of  his 
own  will  are  incontrovertible  evidence  of  his  intention 
to  claim  as  devisee  and  legatee  of  his  son.  We  admit 
that  the  Court  would  not  hold  a  party  bound  by  acts 
performed  in  ignorance  of  the  existence,  or  of  the  value, 
of  his  respective  rights;  but  there  is  no  pretence  of  such 
ignorance  in  Sir  Henry  s  nor  can  it  be  material  that  he 
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Id)  S  Vet.  IS.  (e)  Amb.  682.  1  Bro.  C.  C.  S9S,  n. 

(/)  1  Vei.  238.  (g)  1  Fes.  121.         (A)  3  Bro.  C.  C.  285,  n. 

(t)  4  Bro.  C,  C.  38.,  1  Vet.  fun.  534.  (k)  1  Bro.  C.  C  481. 

(/)  4  Bro.  C.  C.  21.     1  Fet.jun.  514.  (m)  2  re$.jm,  €9S. 

(n)  10  Vei.  609.  (o)  13  Va.  209.,  1  Dowc,  249. 

{fi)  Cit.  2  Sehoei.  &  Ltfr.  %67,  (q)  %  School.  &  Lefr^  444. 
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tarvived  bis  son  only  two  years;  the  extent  of  benefit       J 818. 
wbich  he  took  under  the  will,  not  the  validity  of  his 
election,  was  affected  by  that  event     He  had  already 
chosen  the  benefits  secured  to  him  by  that  will,  which 
might  be  greater  or  less  in  proportion  to  the  doration 
of  his  life. 

The  effect  of  election  is  to  compel  a  renunciation  o 
every  title  inconsistent  with  the  instrument,  the  benefi 
of  which  the  party  elects  to  talce.  Claiming  in  one  of 
two  inconsistent  characters,  he  forfeits  all  the  rights 
incident  to  the  other ;  nor  is  it  sufficient  that  he  makes 
compensation  to  those  whom  his  election  disappoints  • 
the  consequence  of  election  is  forfeiture.  Such  is  the 
doctrine  of  Ncg/s  v.  Mardaunt  (a) ;  and  though  in  some 
cases  of  pecuniary  benefit  (cases  for  example  on  the 
custom  of  Londottj  the  children  of  a  fireeman  claiming 
either  as  legatees  under  the  will,  or  under  the  custom  as 
orphans,)  the  Court  has  proceeded  on  a  comparison  of 
quantity,  only  one  instance  occurs  of  a  specific  devise 
in  which  the  doctrine  of  compensation  has  been  adopted^ 
Streatfield  v.  Streatfield  (&)  ;  the  accuracy  of  the  state- 
ment of  the  directory  part  of  the  decree  in  that  case 
may  be  reasonably  questioned;  it  is  certainly  con- 
trary to  the  opinion  intimated  by  Lord  Eldon  in  Green 
V.  Green  (c),  and  TihbUs  v.  TibbiU.  {d)  Sir  Hemy  John 
Parker  therefore  taking  the  benefit  of  his  son's  will, 
renounced  all  rights  in  these  estates,  the  assertion  of 
which  would  have  been  inconsistent  with  its  provisions. 
That  election  is  conclusive  on  him,  «nd  on  his  repre- 
sentatives. The  party  having  elected  is  not  allowed  at 
a  future  time  to  retract,  and  making  compensation  for 

(a)  2  Vem.  581.  {h)  Ca.  Temp.  Talb.  176.    See  the  decree 

extracted  from  the  Register,  pott  p. 

(c)  2  Mer,  86.    It  was  stated  at  the  bar  that  this  case  ended  in 
a  compromise.  (jd)  s  Mer,  96. 

B  b  2  the 


S7S  CASES  IN  CHANCERY. 

1818.  the  beoefito  which  he  has  enjoyed  under  the  w31,  to 
assert  rights  inconsistent  with  it.  Harvey  v  Ashkg  (a\ 
Butricke  v.  Broadhunt  {b)y  Earl  of  Northumberland  t. 
Earl  qfjfylesjbrd  (c),  Stratford  v.  PawM  [d).  In  this  in- 
stailoe  compensation  is  impracticable ;  the  parties  cannot 
be  placed  in  statu  quo ;  the  amount  of  the  son's  residuarjr 
personal  estate  cannot  be  ascertained,  nor  is  there  anf 
fond  from  which  compensation  may  be  made. 

Sir  Hewy  being  thus  irrevocably  bound  to  give  effect 
to  the  will  of  his  son,  assumes  a  power  to  alter  the  dis- 
position of  the  property,  and  by  his  own  will  attempts  to 
reduce  the  estates  in  fee  devised  to  his  daughters  JUior- 
garet  and  jlnn,  to  estates  for  life  only.  That  attempt  is 
ineflfectuaL  At  Sir  Hennas  death,  Margaret  and  Jbm 
were  clearly  entitled  to  the  fee  simple  in  these  lands^ 
under  the  limitations  in  their  brother's  will,  to  which 
Sir  Henry^  by  his  election,  had  given  validity.  To  this 
point,  therefore,  the  claim  of  the  plaintiff  is  clear ;  but 
the  Defendant  retaliates  the  argument  of  election,  and 
insists  that  Margaret  and  Ann  Parker  elected  lo  aban- 
don their  rights  jonder  their  brother's  will,  and  abide  by 
the  will  of  their  fieaher.  A  most  extraordinary  dection; 
to  take  a  life  interest  in  the  very  estates  to  the  fee  simple 
of  which  they  were  already  entitled.  Election  supposes 
distinct  benefits  as  objects  of  choice ;  but  Sir  Hennf^ 
*will  conferred  no  benefit  on  his  daughters ;  the  answer 
admits  that  his  personal  estate  was  insufficient  to  dis- 
charge his  legacies,  and  the  inheritance  of  the  firediold 
estates  was  already  vested  in  Margaret  and  Ann  by  their 
brother's  will.  To  such  a  case  the  doctrine  of  election 
is  inapplicable ;  but  the  acts  alleged  by  the  Defendant 

(a)  3  Aik.  607.  (A)  3  Bto,C,  C  S8.,    1    Vet.  jmu  171. 

(c)  Amb,  540.  657.  S.C.  under  the  title  of  Earif^  Norikumier' 
Umir.  Marqueuof  Grtm^y^  1  Edtn,  4S9. 
{d)  1  Bail.  &  BtM.  23,  24. 
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are  not  suflldent  to  denote,  in  the  daughters,  an  intention  1818* 
of  recognising  the  validity  of  their  father's  will,  and 
giving  effect  to  it  Possession  taken  is  for  this  purpose 
wholly  insignificant :  they  were  entitled  to  possession  in 
all  events ;  under  their  father^s  will  as  tenants  for  life,  or 
under  their  brother's  as  tenants  in  fee.  What  act  evinces 
their  intention  to  take  possession  in  the  former  charac- 
ter ?  But  it  is  said,  the  deeds  executed  by  the  daughters 
amount  to  a  confirmation  of  their  father's  wilL  The 
deeds  were  not  executed  eo  intuUu :  the  object  was  to 
raise  certain  sums,  or  to  ratify  certain  alcts  of  the  trus- 
tees. Such  deeds  will  not  be  construed  as  amounting  to 
a  spedes  of  indirect  and  collateral  confirmation,  but 
their  operation  will  be  confined  to  the  particular  pur- 
pose for  which  they  were  executed,  Innes  v.  Jacksofu  (a) 
No  act  ''of  the  daughters  amounts  to  an  explicit  recog- 
nition of  their  father's  will,  and  it  is  clear  that  they  did 
not  intend  an  election,  or  understand  that  they  had 
elected,  for  they  both  assumed  an  absolute  power  of 
devising  the  estates.  The  devise  of  Ann  Parker^  the 
tnrvivor  and  devisee  of  her  sister,  being  defeated  by  the 
death  of  Sir  Harry  Parker  in  her  life,  the  fee  simple  vests 
in  the  Plaintiff  as  her  heir. 

Sir  Sam.  BomUlyj  Mr.  Home^  and  Mr.  ShadweO^  for 
the  Defendant. 

The  title  under  which  the  Phuntiff  daims,  if  it  now 
exists,  existed  forty-three  years  i^;  and  he  requires 
this  Court  to  enforce  an  equity,  which  on  his  own  state- 
ment is  most  obscure,  against  ah  uninterrupted  1^1 
possession  during  that  period.  But  his  equitable  claim 
is  destitute  of  foundation.     The  will  of  John  Parker,  the 

(a)  16  Fer.  356.;  revened  on  sppeal,  1  SSgk  104.,  and  lee  Ckol- 
mondtiey  v.  (Xniom^  9  Mer.  850—857,  and  the  csiet  dted,  p.  S209. 
238,  S34.  978. 899.,  to  which  may  he  added  BwUn  ▼.  Earl  of  /Vrn* 
iroke,  2  rem.  52.  918.  I  P.  W.  981.  and  the  Seham  Met.  957. 
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son,  raised  no  case  of  election.  The  Court  nerer  pre* 
snmes  that  a  testator  intended  to  devise  that  which  ia 
not  his ;  if  he  is  entitled  to  estates  which  satisfy  the 
worAs  of  his  will,  he  is  not  understood  as  devising  any 
other.  Of  that  intention,  clear  evidence ;  as  in  PuUefuy 
Y.  Lord  Darlington  {a)  ^  is  required;  and  whether  &r 
that  purpose,  evidence  dehors  the  will  can  be  received, 
is  an  extremely  difficult  question.  The  will  o£  Jokn 
Pffrher  contains  no  trace  of  a  design  to  dispose  of  the 
property  of  his  father.  The  first  general  words,  *^  all 
his  freehold  and  leasehold  estates,"  denote  no  intuition 
to  g^ve  what  was  not  his;  the  particular  devise  of  the 
Talton  estates  occurs  in  a  clause  describing  some  estates 
nominatim^  and  concluding  with  a  phrase  qualifying 
every  subject  comprehended  by  the  more  extensive  ex- 
pressions interposed,  **  which  had  descended  or  corae^  or 
should  descend  or  come  to  him,  from  his  father;'*  the 
interest,  therefore,  which  he  intended  to  devise  in  the 
Talton  estate^  is  either  the  interest  which  he  had  pur- 
chased under  the  agreement  with  Sir  Henrys  contingent 
on  the  event  of  survivorship,  or  the  interest  which 
without  that  agreement  might  descend  to  him  as  heir 
to  his  father.  The  context  offi^rs  nothing  to  authorise 
the  Court  in  inferring  an  intention  to  devise  an  interest 
which  was  not  his  own.  Supposing  that  the  will  pre- 
sented a  case  of  election,  there  is  no  proof  that  Sir 
Henry  elected.  That  he  enjoyed  benefits  under  the 
will,  is  indeed  unquestionable;^  but  he  also  asserted 
claims  inconsistent  with  it;  in  the  absence  of  direct 
evidence  on  either  side^  the  case  presents  indirect  cvi- 


(a)  That  cue  on  the  question  of  election  it  not  reported,  but  it 
referred  to  in  Lady  Cavan  v.  PuUeney,  2  Fet.jun.  544.,  s  Yet.  384. 
ffinehi^e  v.  HmOlcBffe,  3  Vet.  516.  Phfe  v.  Lard  Somert,  6  F«. 
909.  Dmee  v.  Demtonj  6  Vet.  985. ;  aad.the  proceedings  are  stated 
in  the  report  of  the  appeal  on  the  subsequent  question  of  confer* 
sion.  Pttlieney  v.  Emi  ^IMrlington,  7  Btq.  P.  C.  td.  TcmL  590. 
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dence  on  both  sides';  some  acts  denote  an  intention  to 
take  under  the  will,  others,  an  intention  to  take  against 
it  On  what  principle  can  circumstances  thus  equivocal, 
be  constroed  into  election  ?  The  Court  must  be  satisfied, 
that  he  was  apprised  of  the  obligation  to  elect,  and  of 
the  value  of  his  different  rights*  Wake  y.  Wake,  (a) 
The  mere  mortgage  is  not  conclusive;  in  an  unre- 
ported  case  relating  to  property  near  Birmngkamy 
even  the  sale  of  the  estate,  was  held  not  to  constitute 
election. 

Admitting  that  Sir  Hemy  was  bound  to  elect,  and 
had  elected  to  take  against  the  will  of  his  son,  at  the 
same  time  enjoying  benefits  under  it,  what  is  the  effect 
of  his  election?  An  obligation  to  refund  the  two  years' 
rents,  and  the  personal  estate  which  he  had  received  by 
virtue  of  the  will,  and  to  pay  the  debt  from  which  it 
exempted  him.  Electing  to  retain  the  estate  against 
the  will,  he  must  make  compensation  for  the  benefits 
which  he  had  taken  under  it.  In  Dashwood  v.  Pet/ion^ 
Lord  Eldon  says,  ^*  Where  a  case  of  election  is  raised, 
it  does  not  give  a.  right  to  retain  the  thing  itself; 
though  it  may  give  a  right  to  compensation  out  of 
something  else."  (b)  In  this  instance^  the  claim  to  com- 
pensation is  nugatory;  the  Plaintiff  being  jointly  with 
his  sister,  residuary  legatee  of  Ann  Parker^  who  was 
residuary  legatee  of  her  sister  Margaret^  and  Margaret 
and  Ann  being  executrixes  and  residuary  legatees  of  Sir 
Henryy  the  Plaintiff  is  himself  the  owner  of  the  fund 
from  which  compensation  must  be  made. 

The  second  question  is  decisive  against  the  Plaintiff. 
Sir  Hermf%  will  raised  a  case  of  election,  and  his 
daughters  elected  to  take  under  it.  They  were  his  resi- 
duary legatees,  and  the  Plaintiff  cannot,  at  this  period, 

(a)  3  Bro.  C.  C.  255.  1  Vei,  jun.  »S 
\h)  18  Ves.  49. 
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IS18.  be  permitted  to  rcpre&ent,  that  be  left  no  personal 
property.  The  legal  estate  passed  under  Sir  Henrj/% 
will  to  bis  devisees,  and  the  enjoyment  has  been  coiw 
formable  to  the  legal  right;  had  the  daughters  claimed 
in  opposition  to  his  will,  they  most  have  required  a 
conveyance  from  the  trustees.  By  numerous  solemn 
actsy  they  recognised  their  father's  will ;  acts  amounting, 
if  not  to  election,  to  acquiescence  and  confirmation,  (a) 
It  is  not  now  competent  to  a  remote  relation  happening 
to  be  heir,  afler  the  death  of  parties  interested,  and  the 
loss  of  evidence,  to  question  a  disposition  of  property  so 
confirmed;  a  disposition  which  they  could  not  have  im- 
peached without  a  gross  violation  of  good  faith 


Jwwx.  The  Master  of  the  Rolls. 

The  claim  of  the  Phiintiff  is  confined  to  the  estates 
originally  comprised  in  the  settlement  of  October  17^1 9 
and  for  the  purpose  of  establishing  his  title,  the  bill 
begins  with  stating,  as  the  origin  of  it,  the  deeds  of  that 
date^  by  which  the  estates  were  conveyed  to  the  use  of 
Sir  Henry  John  Parker  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail  male,  remainder  to  himself 
in  fee.  Under  that  settlement,  therefore,  on  the  death 
of  John  Parker  J  the  son,  without  issue,  the  estates  be^ 
came  the  absolute  property  of  his  father  Sir  Henry ; 
the  Defendant  claims  as  his  devisee,  and  unless  he  had 
by  some  act  deprived  himself  of  the  power  of  devise, 
the  equitable  estate  would  be,  as  the  legal  estate  un- 
questionably is,  efiectually  vested  in  the  d^ndant 
The  Phuntifi^,  however,  undertakes  to  prove  that,  in  the 
actual  circumstances,  the  will  of  Sir  Henry  is  invalid, 
and  that  the  estates  pass  by  the  will  of  Join  Parker^  the 
son.     For  that  purpose^  two  propositions  must  be  esta^ 

(a)  The  Aubstancs  of  the  argnnieiit  fpr  the  defendttnt  on  this 
p«int«  18  fiiQy  stated  in  the  Judgmeut. 
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blished,  first,  affirmatively,  that  Sir  Henry  John  Parker  1818. 
had  relinquished  his  right  of  disposition  over  his  own 
estates,  by  making  his  election  to  abandon  them,  on 
accepting  the  benefits  given  to  him  by  the  will  of  his 
son;  next,  negatively,  that  the  daughters,  to  whom 
Sir  Henry  devised  a  life  interest  in  the  estates  to  which, 
under  their  brother's  will,  they  were  already  entitled  in 
fee,  never  made  an  election  to  abide  by  the  will  of 
their  father,  in  opposition  to  that  of  their  brother. 
It  being  clearly  admitted,  that  during  the  joint  liye« 
of  the  fitther  and  the  son,  the  settlement  (unless 
altered  by  contract)  was  the  rule  between  those 
two  parties ;  the  father  having  possession,  and  the  right 
of  possession  during  his  life,  with  a  remainder  in 
fee,  the  son  had  no  title  to  the  immediate  enjoyment 
of  the  estate,  unless  he  acquired  it  by  an  agree- 
ment with  his  father.  The  plaintiff  has  endeavoured  to 
establish  that  such  an  agreement  was  concluded,  and 
that  Sir  Henry,  who  appears  to  have  been  in  embarrassed 
drcumstances,  for  a  sum  of  700/.,  and  an  annuity,  parted 
with  his  interest  in  the  estate.  It  is  in  evidence  that 
the  son,  after  he  attained  the  age  of  majority  in  1766, 
actually  occupied  the  house  at  TaUcnj  expended  con- 
siderable sums  on  the  repairs  of  the  house  in  Salidnary 
Court,  and  performed  other  acts  which  denote  posses- 
sion of  the  estate  during  the  life  of  his  father ;  pajrment 
of  the  sum  of  700/.  is  not  proved,  and  though  both 
parties  admit  the  existence  of  an  agreement,  neither 
has  been  able  to  produce  it,  or  to  ofler  to  the  Court 
satisfactory  secondary  evidence  of  its  terms ;  one  side 
representing  it  as  an  absolute  surrender  of  his  rights, 
by  the  father,  the  other,  as  qualified  with  a  condition 
that  the  estate  should  revert  to  him  in  the  event  of  his 
surviving  his  son.  On  this  subject,  the  great  lapse  of 
time  renders  it  impossible  to  ascertain  the  truth.  I 
was  of  opinion,  that  the  evidence  tendered  by  the  De- 
fendant* 
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1818.  fendant,  of  the  existence^  the  Ios8,  and  the  terms  of 
the  agreement,  was  not  sufficient;  the  Court  is,  tfafsre- 
fore,  deprived  of  the  light,  which  a  knowledge  of  its 
contents  would  have  affi>rded ;  but  the  Plaintiff,  who  is 
bound  to  establish  a  clear  case,  certainly  cannot  assume^ 
without  proof,  that  his  statement  is  correct.  Unless  by 
the  agreement.  Sir  Henry  surrendered  his  reversion  in 
fee^  it  would  not  enable  the  son  to  make  an  absolute 
disposition  of  the  estate.  Without  knowing,  therefore^ 
the  particulars  of  that  transaction,  the  Court  finds,  as 
the  first  instrument  proved  in  the  cause,  the  will  of  the 
son,  dated  the  2d  of  August  1 769,  followed  by  a  codicil 
of  the  2d  of  September  in  the  same  year.  By  that  will, 
John  Parker,  who  had  acquired  considerable  property 
as  devisee  and  legatee  of  his  grandfather  Page^  first 
devised  to  his  father  lor  life^  all  the  estates  of  which 
he  had  |)ower  to  dispose,  and  after  a  limitation  in  favour 
of  his  sisters  of  the  whole  blood,  on  which  no  question 
arises,  he  proceeds  to  give  the  Talton  estates  and  other 
premises  by  name,  concluding  with  a  general  descrip- 
tion of  a  singular  nature,  ^'  all  his  estates  which  had 
descended,  or  which  should  descend  or  come  to  him 
from  his  father ;"  an  extraordinary  reference,  in  an  in- 
strument executed  during  his  father's  life,  to  estates 
which  had  already  descended  from  him;  but  the  will 
was  evidently  prepared  under  a  doubt,  whether  he 
should  not  survive  his  father;  he  provides  for  both 
events,  nominating  as  his  executor,  his  father  if  sur- 
viving, and  substituting  others  in  case  of  his  death; 
and  anticipating  a  descent  which,  in  his  apprehension, 
would  render  the  devise  valid,  he  gives  the  estates  to 
his  sisters  of  the  half  blood  in  fee.  The  Plaintifi^  as 
their  heir  claims  by  this  devise.  John  Parker  died  in 
October  17^9,  and  under  his  will,  supposing  the  settled 
estates  to  pass,  (he  seems  to  have  imagined  that  he 
had  power  to  diqxise  of  them,  and  it  may  therefore  be 

contended. 
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contended,  that  they  are  included  in  the  first  devise)  Sir  ^  1818. 
Henrjf  became  entitled  to  a  life  interest  in  those  estates, 
(an  interest  which  he  had  already),  to  a  life.' interest  in 
any  other  freehold  estates  of  his  son,  and  to  the  absolute 
interest  in  his  personalty.  By  his  codicil,  the  son  de^ 
vises  to  his  father  in  fee,  the  Amscott  estate,  acquired 
since  the  date  of  his  will;  and  directs  that  his  father's 
bond  for  the  payment  of  10002.  should  be  cancelled, 
and  that  his  sisters  should  forbear  all  suit  against  his 
&ther,  under  the  penalty  of  forfeiting  the  benefits  con- 
ferred on  them  by  his  will. 

In  these  circumstances  it  is  insisted  by  the  Plaintiff, 

that,  after  the  death  of  his  son,  ^W  Henry  ought  to  have 

been  put  to  his  election ;  that  the  son  having  assumed  to 

dispose  of  an  estate  which  belonged  to  his  father,  io 

whom  he  had  given  valuable  property,  it  was  not  coai- 

petent  to  the  father  at  once  to  take  the  benefit  of  the 

will,  and  to  defeat  it.     From  the  undisputed  principle, 

that  no  one  can  frustrate  an  instrument  ^nder  which  he 

claims,  Sir  Henry  might  clearly  have  been  put  to  Ms 

election ;  but  the  Plaintiff  maintains  that  he  has  actually 

elected.     Supposing  that  election  implies  intention,  a 

voluntary  relinquishment  by  Sir  Henry  of  the  settled 

estates,  an  acceptance  of  the  benefits  given  by  the  son 

at  the  price  of  renouncing  hi9  own  property,  and,  as  the 

terra  election  seems  to  denote,  a  preference  of  one  estate 

as  matter  of  choice ;  is  the  &ct  of  election  so  dearly 

established  that  the  Court  will  be  authorised  in  acting 

on  that  assumption  ?    It  seems  difficult  to  prove  all  the 

circumstances  necessary  to  constitute  an  election ;  that 

Sir  Hemy  was  apprised  of  the  necessity  of  electing ;  that, 

knowing  that  he  could  not  hold  both  the  property  to 

which  he  was  previously  entitled,  and  that  which  was 

^ven  to  him  by  his  son,  he  voluntarily  abandoned  the 

former   and    took   the  latter.      That  he   proved  the 

will 


380 


CASES  IN  CHANCERY. 


1818. 


will  of  liis   son,   and   entered  on  the  estates   devised 
to    hiniy    is  not  sufficient.      Did  he  not  exercise  do- 
minion over  his  own  estates  as  if  the  son  had  not  de- 
vised them  ?    Taking  both  estates,  enjoymg  that  which 
was  his  own,  and  also  that  given  to  him  by  his  son,  how 
can  it  be  said  that  he  relinquishes  one  and  elects  to  take 
the  other  ?     Has  he  not  rather  elected  to  take  both  ? 
It  is  clear  that  he  thought  the  power  of  disposition 
which  his  son  had  assumed  over  his  estates  was  in  the 
actual  circumstances  inoperative;  either  that  it  was  to 
take  effect  only  in  the  event  of  the  son's  surviving,  or 
that  for  some  other  reason  he  was  not  bound  to  submit 
to  it ;  for  in  less  than  six  weeks  from  the  death  of  the 
son,  in  the  next  month  after  proving  his  will,  on  the  lOtfa 
otNaoember  1769,  he  makes  his  own,  containing  a  foil 
disposition  of  his  estates,  long  and  elaborate  limitations, 
settling  them  on  his  daughters  Margaret  and  Ann  ibr 
their  lives,  with  successive  remainders  to  their  issue  and 
other  branches  of  the  family,  not  considering  himsdf 
bound  by  the  devise  which  his  son  had  made  to  the 
same  daughters  in  fee.     That  was  not  relinquishing  the 
estates,  but,  as  far  as  choice  was  concerned,  asserting  a 
right  to  dispose  of  them,  and  an  actual  disposition ;  the 
same  solicitor  prepares,  and  the  same  witnesses  attest, 
both  wills ;  evidently  no  one  conceiving  that  one  instni- 
ment  deprived  Sir  Henry  of  the  power  to  make  the  other. 
With  reference  to   intention,  therefore,  the  evidence 
contained  in  these  transactions,  of  his  intention  to  retain 
his  own  estate,  is  at  least  as  strong  as  the  evidence  of 
his  intention  to  accept  the  property  given  to  him  by  his 
son,  derived  from  the  mortgage  and  other  acts  of  owner- 
ship exercised  over  it ;  how  then  can  the  Court  declare 
that  he  elected  to  take  tmh  and  renounce  the  other? 
The  utmost  that  can  be  contended  is  that  he  has  no 
right  to  enjoy  both ;  that  he  was  bound,  and  thut  the 
daughters  might  have  compelled  him^  to  make  an  elec* 

tion; 
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tkm ;  bat  they  took  no  measure  for  that  purpose ;  and  in 
the  short  interval,  about  two  years,  which  elapsed  be- 
tween the  death  of  his  son  and  his  own,  the  acts  of  Sir 
Henry  are  equivocal,  manifesting  as  much  design  to 
'retain  one  estate  as  to  accept  the  othen 


1818. 


The  point  made  by  the  plaintiff  is,  that  acceptance 
binds,  and  operates  forfeiture  without  reference  to  in^ 
tent.  It  is  said  that  Sir  Hemy  accepting  his  son's  gift,  by 
that  act  renounced  his  own  estate ;  that  is  not  election, 
but  forfeiture :  if  such  is  the  effect  of  acceptance,  even 
though  in  ignorance  that  it  was  not  competent  to  the 
party  to  retain  both  benefits,  but  that  on  taking  one,  the 
consequence  of  law  was  that  he  renounced  the  other, 
then,  by  inadvertence  without  choice,  an  estate  may  be 
lost ;  but  in  all  cases  of  election  the  Court  is  anxious, 
while  it  enforces  the  rule  of  equity,  that  the  party  shall 
not  avail  himself  of  both  his  claims,  still  to  secure  to 
him  the  option  of  either ;  not  to  hold  him  concluded  by 
equivocal  acts  performed  perhaps  in  ignorance  of  the 
value  of  the  funds ;  a  principle  strongly  illustrated  by  the 
decision  in  fVake  v.  Wake.  The  rule  of  the  Court  is 
not  forfieiture  but  election ;  uirum  horum.  What  acts 
will  amount  to  election,  what  length  of  time,  is  matter 
of  more  doubt,  {a)     If  I  am  to  determine  it  as  a  question 

of 


(a)  A  party  bound  to  elect  is  entitled  first  to  ascertain 
the  value  of  the  funds.  Newman  v.  Newman^  1  Bro,  C.  C« 
186.'  Boynton  v.  Boyntotif  I  Bro.  C,  C.  445.  M^'ake  v. 
IVake,  3  Bro.  C.  C.  256.9  1  Ves.  jun.  335.  Whistler  v. 
Websiery  2  Ves.  jun.  371.  Chalmers  v.  Sioril,  2  Ves.  Sf 
Beam,  222.  Mender  v.  Rose,  3  P.  W.  124,  n.  And  for 
that  purpose  may  sustain  a  bill  to  have  all  necessary  ac- 
counU  taken,  Butricke  v.  Broadhurst,  3  Bro.  C.  C.  88> 
1  Ves.  jun.  171.  Pusey  v.  Desbouverie,  3  P.  W.  315.  And 
election,  under  a  misconception  of  the  extent  of  claims  on 

c.  the 
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1818.        offset,  I  feel  great  difficalty  in  saying  that  Sir  Hemy 
ever  meant,  or  even  thought  that  he  was  bound  to  elect; 

whether 


the  fund  elected,  is  not  conclusive.  Kidney  v.  CouMsmaker^ 
12  Ve9.  136. 

What  acts  of  acceptance  or  acquiescence  constitute  an 
implied  election,  must  be  decided  rather  bj  the  circum* 
stances  of  each  case  than  by  any  general  principle.  The 
questions  are,  whether  the  parties  acting  or  acquiescing  were 
cognisant  of  their  rights ;  whether  they  intended  election ; 
whether  they  can  restore  the  individuals  aflected  by  their 
claim  to  the  same  situation  as  if  the  acts  had  never  been  per- 
formed :  or  whether,  (on  the  principle  interest  reipubliag  ut 
sit  Jinis  litium,)  these  inquiries  are  precluded  by  lapse  of 
time.  The  following  are  some  of  the  principal  authorities: 
Ardesoife  v.  Bennet,  2  Dick,  463.  Wilson  v.  Lord  John 
T&wnshend^  2  Ves.jun,  693.  Butricke  v.  Broadhurst^  3  Bro 
€.  C.  88.  1  Ves.jun.  171»  386,  n.  fVake  v.  Wate^  3  Bro. 
C.  C.  255.,  1  Vet.  jun.  335.  Earl  of  Northumberland  v. 
Earl  of  Aylesfrrd,  Amb.  540.  657.|  1  Eden^  489.  Rum^ 
bold  V.  Rumbold,  3  Ves.  65.  Bor  v.  Bor,  3  Bro.  P.  C.  ed. 
Tond.  167.  Simpson  v.  VickerSy  14  Ves.  341.  JVelby  y. 
JVelby,  2  Ves.  4*  Beam.  200.  Stratford  v.  Potoell,  I  Ball  Sp 
Beat.  1.,  and  see  2  Ves.  593.  668.,  3  Atk.  616.  Gr^gyn  v. 
Griffyn,  3  Barnard.  391 .,  2  School.  Sf  Left.  268.  The  dcd- 
sion  of  the  House  of  Lords  in  the  Duke  of  Montagu  v. 
Lord  BeaulieUf  3  Bro.  P.  C.  ed.  Toml.  277-  reversing  Lord 
Northingtons  decree,  Amb.  533.  has  been  frequently  disap* 
proved,  3  Bro.  C.  C.  88.  281.  1  Ves.  jun.  172.  336. 
S  Ves.  483,  484.,  but  see  14  Ves.  348.  The  question  of 
election  if  doubtful,  may  be  sent  to  a  jury.  BowsdeU  v. 
Currer,  2  Bro.  C.  C.  IS.post  p.  383. 

It  seems  that  acts  by  which  the  party  himself  would  not 
be  bound,  may  bind  his  representatives ;  on  the  principle  of 
*<  not  disturbing  things  long  acquiesced  in  by  families, .  upon 
the  foot  of  righu,  which  those  in  whose  place  they  (the  re- 
presentatives) stand,  never  called  in  question,"  Confer.  2  Ves* 
583.  525.  If  in  satisfaction  of  previous  claims,  a  benefit  is 
given  to  a  parent,  and  after  his  decease  to  his  children,  the 
childi:en  are  not  bound  by  the  election  of  the  jMirent;  Ward 

V.  Baugh^ 
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whether  his  acts  would  have  concluded  him,  had  his 
daughters  insisted  during  his  life  that  he  had  made  his. 

election 


1818. 


▼.  Baugh,  4  Ves.  G23.f  and  see  Long  y.  Long^  5  Vet.  445.> 
and  the  reasoning  of  the  Court  in  Forrester  v.  Cotton^  Amb* 
388.,  1  Eelen^  5S2.  Under  a  covenant  on  marriage  to  pur- 
chase^ and  settle  lands  worth  400/.  a-year,  to  the  use  of  the 
covenantor  for  life,  remainder  to  his  wife  for  life,  remainder 
to  the  heirs  of  their  bodies,  with  election  to  the  wife,  if  the 
husband  died  before  a  settlement,  to  take  either  the  400^ 
a-year,  or  3000/.  in  lieu  of  dower  and  thirds ;  the  husband 
dying  before  a  settlement,  although  the  wife  elected,  to  take 
the  30001.  a  settlement  of  400/.  per  annum  on  her  for  life, 
with  remainder  to  the  children,  was  decreed  against  credi- 
tors.    Hancock  v.  Hancock,  2  Vem.  605. 

Election,  on  the  part  of  an  adult,  may  be  compelled, 
by  a  direction,  (in  the  decree  on  the  original  hearing,) 
that  if  he  neglects  or  refuses  to  signify  his  election  within  a 
time  limited  (six  months),  he  shall  be  understood  as  eleatipg 
to  assert  his  rights  paramount  to  the  instrument  which  im- 
poses the  obligation  of  election.  See  the  decree  in  Streat' 
jMdv.  SreatfiM  from  the  Register,  ;nm^  p.      .    (C.) 


The  following  note  of  the  judgment  in  RoundeU  v.  Currer, 
cited  ante  p.  S82,  affording  a  better  view  of  the  reasoning  than 
the  printed  report,  is  extracted  from  the  very  valuable  col- 
lection of  MSS.  for  the  use  of  which,  the  editor  is  indebted 
to  the  kindness  of  Master  Cox. 

Master  of  the  Rolls. 

The  important  question  in  this  cause  is,  whether  the  re 
mainder  in  fee,  which  the  defendant  claims  as  right  heir  of 
Dorothy  Richardson,  is  not  liable  to  be  conveyed  to  the 
plaintiff,  and  the  other  persons  claiming  under  the  will  of 
John  Richardson  ?  Much  stress  has  been  laid  on  the  elec- 
tion,  and  argued  whether  the  acts  done  by  Henry  Richardson 
amount  to  such  election ;  but  I  do  not  think  this  is  a  question 
of  election,  for  if  I  did,  I  should  send  it  to  a  jury,  to  deter- 
mine the  facti  whether  such  election  was  made.    It  would 

be 
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18 IS.        election,   ig   a  very  difiFerent  inquiry;   but  it  maj*  be 
doubtful,  whether  on  his  death  (he  daughten»  had  any 

farther 


be  more  accurate  to  state  the  question  to  be,  whether  Henry 
Richardson  did  all  which  he  was  required  to  doj  to  entitle 
himself  to  the  benefit,  under  the  will  of  John  Richardson  f 
The  general  plan  of  John  Richardson* s  will,  was,  that  before 
Henry  should  be  entitled  to  John  Richardsoh'B  real  estates, 
he  should  settle  the  estate  which  he  took  from  Sarah  Currer, 
according  to  the  limitations  there  mentioned.    The  means  of 
doing  this  are  specified  in  the  will.     I  will  not  say  whether 
any  other  means  except  suffering  a  recovery  would  have  sa* 
tisfied  this  will.     I  doubt  whether  even  levying  a  fine  would 
have  done.     It  is  said,  that  a  fine  might  possibly  have  been 
equivalent ;  but  if  there  had  been  any  specific  incumbrances 
affecting  the  reversion,  a  fine  would  have  let  them  in :  how- 
ever, I  will  not  take  upon  myself  to  decide  this  question,  as 
no  fine  has  been  levied.    The  apology  for  Henry  Riehard-^ 
son  not  suffering  a  recovery,  has  been,  that  his  death  hap- 
pened so  soon  afier  the  death  of  John  Richardson,  as  to  de- 
prive him  of  the  opportunity ;  and  it  is  said,  that  where  a 
condition  becomes  impossible,  it  is  gone  and  extinguished : 
hut  this  is  not  true  in  law.   If  lands  are  given  to  A.,  on  con- 
dition that  A.  shall  enfeoff  B.  of  other  lands,  and  B.  refuse 
livery  of  seisin,  A.  cannot  help  himself.   In  the  present  case, 
the  great  ground  upon  which  I  form  my  opinion  is  this,  that 
the   estates  of  John  Richardson  were  to  be  conveyed  to 
Henry  Richardson,  on  certain  terms,  which  amounted  to  a 
fine  to  be  paid  by  Henry  for  them.     Before  he  could  take 
the  estates  of  John,  he  was  bound  by  some  means  or  other. 
at  all  events,  to  settle  Sarah  Currer's  estates  according  to 
the  will  of  John  Richardson*    It  has  been  argued,  that  no- 
thing was  wanting  but  the  actual  execution  of  deeds,  and  that 
what  Henry  did,  would  in  equity  amount  to  a  conveyance* 
It  is  not  necessary  to  decide  what  would  have  been  the  con-  ' 

sequence  if  Henry  had  been  tenant  in  fee ;  but  in  this  case, 
there  was  an  estate  tail  in  existence,  and  it  was  absolutely  ' 

necessary  to  bar  the  issue  male  by  a  recovery.     It  is  then  I 

argued,  that  in  the  event  which  has  happened,  the  estate  ' 

tail  is  gone ;  but  I  cannot  think  this  a  fair  argument :  the  i 

7  wife  I 
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farther  right  than  that  of  requirmg  his  representatives  to  1 8 1 8* 
make  their  election.  On  that  point,  the  Court  has  intimate 
ed  a  disposition  to  hold,  that  if  the  representatives  of  those 
who  were  bound  to  elect,  and  who  have  accepted  benefits 
under  the  instrument  imposing  the  obligation  of  election^ 
but  without  explicitly  electing,  can'  offer  compensation 
and  place  the  other  party  in  the  same  situation  as  if  those 
benefits  had  not  been  accepted,  they  may  renounce  them, 
and  elect  for  themselves,  (a)  If,  therefore,  immediately  on 
bis  death  it  had  been  contended  that  Sir  Hemy  had 
elected,  and  was  bound  to  relinquish  the  settled  estate^ 
it  would  have  been  a  question,  whether  his  represent- 
atives might  not  have  claimed  a  right  to  make  their  own 
election,  rendering  satisfaction  for  the  benefits  which  he 
had  enjoyed.  This  first  part  of  the  case  is  full  of  dif- 
ficulty. The  Plamtifi;  who  desires  the  Court  to  deprive 
the  Defendant  of  his  legal  estate,  is  bound  to  establish 
an  indisputable  title ;  he  must  show  that  the  son  pos- 


wife  was  enseint,  and  the  child  might  have  proved  a  boy ;  if 
that  had  been  the  case,  Henry  Richardson  certainly,  would 
not  have  done  sufficient,  and  this  cannot  be  struck  out  of  the 
argument ;  for  before  Henry  had  paid  the  price  required  of 
him  by  John  Richardson*^  will,  he  must  have  done  so  much 
as  to  have  put  it  out  of  the  reach  of  any  possible  event  to 
defeat  the  intention  of  John  Richardson  as  to  the  other 
estate,  for  he  never  had  acquired  such  an  interest  in  Sarah 
Currer^s  lands,  as  to  bind  them  in  all  events ;  and  I  am,  there- 
fore, of  opinion,  that  he  has  not  performed  the  conditions  re- 
quired of  him.  I  will  not  say,  that  a  recovery  was  absolutely 
necessary,  (though  I  rather  incline  to  think  so,)  but  at  all 
events,  he  should  have  acquired  such  an  absolute  property 
in  Sarah  Currer's  lands  as  to  have  b{(rred  his  issue  male ; 
and  I,  therefore,  declare,  that  the  defendant,  Francis  Currer, 
is  not  bound  to  convey  the  said  estate  to  the  uses  of  the  will 
of  John  Richardson, 

(a)  2  Bro.  C,  C,  5.  2  Schoalet  i  Lefr,  268.;  but  see  2  Ve$.  593.  S2$. 

Vol.  I.  C  c  sessed 
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TBI'S.  seased  power  to  devise  the  estate,  or  that  Sir  Hairy 
elected  to  abide  by  his  will;  the  bill  is  not  framed  for 
the  purpose  of  putting  Sir  Hmn^%  representatives  to 
election,  and  the  fact  of  election  by  him  is  negadved  by 
his  will  made  immediately  after  the  death  of  his  son. 
The  argument  which  represents  lapse  of  time  and  acts 
performed  as  conclusive,  without  regard  to  intent,  is  sub- 
ject to  great  difficulties. 

These  difficulties,  the  second  point  in  the  case  renders 
it  quite  unnecessary  to  encounter;  for,  assuming  that 
Sir  Henry  made  his  election  to  abide  by  the  will  of  his 
son,  may  not  every  argument  which  establishes  that  con- 
clusion be  applied  with  tenfold  force  to  the  conduct  of 
the  daughters  after  his  decease?  By  his  will  c^the  10th 
of  November  1169^  Sir /fifnry  devised  all  the  estates  to 
which  he  was  entitled,  including  therefore  the  Amseoit 
estate  and  the  leaseholds,  to  trustees  to  the  use  of  his 
daughters,  Margaret  and  Anuj  for  life^  with  remainder  to 
their  issue,  and  ulterior  remainders  to  other  branches  of 
the  family ;  but,  in  preference  to  all  these  limitations,  he 
created  a  term  of  1000  years  for  raising  a  sum  to  defiray 
his  debts  and  l^i^ies ;  and  his  codicil  expressly  states, 
that  that  sum  was  to  be  applied  in  exoneration  c^  his 
personal  estate,  in  order  that  it  might  go  free  to  his  I 
executrixes,  Margaret  and  Anrij  the  primary  objects  of 
his  bounty.  These  instruments,  therefore,  import  to 
confer  on  his  daughters  very  considerable  benefits,  both 
real  and  personal.  The  second  codicil  was  dated  the  1 8th 
oijime  I77I9  and  Sir  Henry  died  on  the  8th  of  Oaober 
following.  Then,  at  the  latest,  his  daughters  were  put  to 
their  election ;  for  it  is  quite  clear  that  they  were  then,  if 
ever,  entitled  to  the  settled  estates  in  fee  under  the  will 
of  the*son,  and  to  a  life-interest  only  in  the  same  estates 
under  the  will  of  their  father.  If  they  claimed  under  the 
latter,  they  were  entitled  also  to  Sir  Henrys  personalty,       ' 

and       I 
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ftnd  to  a  life  interest  in  the  Amscott,  and  in  any  other        1818. 
real,  estate  of  which  he  was  seised. 

It  is  difficult  to  suppose  that,  situated  as  they  were,  they 
would  omit  to  have  recourse  to  professional  assistance  for 
information ;  an  opinion  was,  in  fact,  given  that  they  were 
bound  toelect;  but  without  adverting  to  that  circumstance, 
the  probability  is,  that  they  were  apprized  of  their  obliga- 
tion. Knowing  then  that  they  must  elect,  what  election 
have  they  made?  Have  they  claimed  under  the  will  of  their 
father,  or  of  their  brother  ?  On  this  subject  every  prin- 
ciple of  argument  used  to  induce  the  Court  to  pronounce, 
as  matter  of  fact,  an  election,  in  the  first  instance,  by 
Sir  Hem-yj  concurs  to  prove  that  the  daughters  elected 
to  abide  by  his  will,  and  reject  that  of  the  son  ;  for  it  is 
established,  not  upon  mere  presumption,  but  by  direct 
proof,  that  they  expressly  and  unequivocally  renounced 
their  character  of  devisees  in  fee,  and  adopted  the  cha- 
racter of  devisees  for  life.  Sir  Henry  never  explicitly 
abandoned  his  own  estate ;  that  dereliction  is  alleged 
only  as  matter  of  inference  from  his  acceptance  of  the 
altemiitive  benefits ;  but  the  daughters,  adult  and  com- 
petent, by  a  series  of  explicit  deeds,  assume  the  estates 
devised  by  their  father  in  the  character  of  tenants  for 
life  constituted  by  that  devise;  a  title  totally  inconsistent 
with  their  claim  as  tenants  in  fee  of  the  same  estates 
under  the  will  of  the  son. 

Their  first  act  towards  determining  the  question, 
whether  they  were  tenants  for  life,  under  the  will  of  their 
fiither,  or  tenants  in  fee,  under  that  of  their  brother,  is 
the  execution  of  certain  deeds,  dated  the  14th  and  15th 
of  April  1772.  It  had  become  necessary  to  raise  the 
sum  of  1  lOOl.  for  paying  a  fine  to  the  Bishop  of  Wor- 
eesier,  on  renewing  the  lease  of  that  part  of  the  settled 
estates  which  was  leasehold ;  two  of  the  lives,  on  which 

C  c  2  the 
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1818.  the  existing  lease  was  held,  having  failed.  Sir  Henrys 
will  created  the  term  of  one  thousand  years  for  the  ex- 
press purpose  of  raising  money  to  pay  the  fines  on  re- 
newal. The  Plaintiff  in  the  character  of  heir  of  the 
two  daughters,  and  having  no  right  which  they  had  not, 
insists  that  this  will,fandy  therefore^  the  term  which  it  at* 
tempted  to  create,  is  void  quoad  the  settled  estates. 
What  is  the  first  act  to  show  that  the  daughters  so  con* 
sidered  it?  These  deeds  of  April  1772,  executed  by 
both  Margaret  and  Ann^  in  which  they  begin  by  describ- 
ing themselves  as  devisees  for  life,  under  their  fath^s 
will ;  and  in  which,  the  trustees  of  the  term  are  joined, 
as  having  the  interest  in  the  term,  by  the  description  of 
trustees  named  in  the  will  of  Sir  Hemy  John  Parker ; 
an  open  assumption  of  the  character  of  devisees  for  life, 
and  recognition  of  their  father's  will  as  a  valid  instru- 
ment. To  whom  is  the  right  of  redemption  reserved? 
It  may  be  said,  that  the  daughters  concurred  in  the 
mortgage  only  for  the  purpose  of  raising  money,  and 
that,  subject  to  the  claim  of  the  mortgagee,  their  intetr 
est  remained  unchanged.  On  that  supposition,  they 
alone  were  entitled  to  redeem ;  but  the  right  of  redemp- 
tion is  expressly  reserved  to  them,  or  the  persons  en^ 
iitled  under  the  will  of  Sir  Henry.  Can  that  reserv- 
ation be  reconciled  with  the  argument,  that  the  right  to 
redeem  belonged  absolutely  to  the  daughters,  and  could 
not  belong  to  any  one  by  virtue  of  that  will  ?  The 
deeds  contain  a  covenant  that,  as  long  as  the  interest  is 
regularly  paid,  the  persons  entitled  under  the  will  and 
codicil  of  Sir  Henry  shall  quietly  enjoy ;  another  direct 
acknowledgment  of  his  will  as  the  rule  of  property. 
These  deeds  executed  under  the  hands  and  seals  of  the 
daughters,  in  the  year  ensuing  the  death  of  their  fiuher, 
are  a  strong  manifestation  of  their  intent  to  adopt  the 
character  of  devisees  for  life,  and  to  admit  all  the  dis- 
position which  ti^eir  &ther  bad  made  of  their  estates. 

If 
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If  such  was  their  choice,  however  contrary  to  their  in^        1818. 
teresty  those  claiming  under  them  are  bound  by  it 

Next  follow  the  deeds  of  the  SJst  and  22d  of  May 
177s,  to  which  Margaret  and  Ann  are  parties,  reciting 
that  Sir  Henry  John  Parker  had  mortgaged  the  Amscoti 
estate^  which  he  took  under  the  codicil  of  his  son,  (a 
life-interest  in  the  equity  of  redemption,  having  been 
devised  by  Sir  Henry  to  Margaret  and  Ann^  who  had 
BO  title  to  it,  except  from  his  will,)  and  conveying  that 
estate  to  a  purchaser,  who  had  discharged  the  original 
mortgage,  and  advanced  an  additional  sum,  constitute 
ing  a  total  of  13502.  as  the  price.  These  deeds,  one 
transferring  the  fee^  and  the  other  the  term  of  lOOO 
years,  afford  unequivocal  evidence  of  the  election  of 
the  daughters  to  take  that  estate,  and  to  take  it  as 
devisees  for  life;  a  manifest  assumption  of  property  by 
virtue  of  their  father's  will.  It  is  material  also  to  recci* 
lect,  for  what  purpose  the  money  was  raised.  After 
payment  of  the  mortgage,  a  surplus  of  about  400/. 
remained,  which,  added  to  the  sum  of  2980/.  obtained 
by  the  subsequent  mortgage  of  Sir  Hennf%  estate,  was- 
applied  in  discharge  of  his  debts  and  Iq^acies.  It  has- 
been  said,  that  he  left  no  personal  estate;  but  it  clearly 
appears,  that  that  sum  pf  about  33002.  constituted  (with 
the  single  exception  of  one  debt  of  5/.)  the  amount  of 
his  debu  and  legacies,  and  being  thus  defrayed  from  his 
real  estate^  if  Sir  Henry  left  any  personal  property 
whatever,  any  articles  of  furniture,  &c,  the  whole  de- 
volved without  deduction,  to  his  residuary  legatees.  In 
March  1775,  follows  the  mortgage  to  which  I  have  re- 
ferredy  for  raising  the  sum  of  2980/.  on  the  security  of 
a  long  term  of  yei^rs,  with  a  like  reservation  of  the 
equity  of  redemption ;  the  estates  being  evidently  con- 
sidered as  passing  under  the  will  of  Sir  Henry^  unaf^ 
fected  by  that  of  his  son.  Here,  therefore,  are  repeated 
C  c  3  deeds, 
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1818.  deeds,  all  treating  the  father's  will  as  a  valid  instrument^ 
by  which  his  daughters  chose  to  abide.  '  This  mortgage 
having  been  assigned  in  l???,  was  again  assigned  on 
the  2 1  St  of  Juae  17^4,  to  Doctor  Kenrick,  in  trust  for 
Mrs.  Ann  Parker,  recognising,  in  the  strongest  way,  the 
validity  of  the  title  under  which  it  was  made.  In  April 
1798,  by  another  deed,  to  which  Mrs.  Ann  Parker  is  a 
party,  reciting  that  Margaret  and  Ann,  as  devisees  for 
life,  had  paid  out  of  the  rents  all  interest  due,  the  mort- 
gage is  once  more  assigned.  On  the  Slst  of  April 
1777,  a  deed  was  executed  by  both  the  sisters,  de* 
scribing  them  as  devisees  for  life  of  th&  estates  devised 
by  Sir  Henry ;  a  deed  of  indemnity,  ratifying  all  ante- 
cedent conveyances,  and  all  acts  done  in  furtherance  of 
the  will  of  thdr  father;  executed  by  all  parties,  to  pre- 
vent dispute  and  litigation.  Can  it  be  doubted  then, 
that  they  designed  to  give  validity  to  the  transactiona 
under  his  will  ? 

It  has  been  insisted,  that  all  this  is  confirmation  of 
particular  acts  only;  partial  recognition,  as  in  the  case 
stated  by  Sir  WiUiam  Grant,  (a)    That  case  has  no 

applicadoa 

(a)  2  Mer.  358.  The  following  note  of  what  passed  on 
the  motion  for  a  new  trial  in  this  case,  in  some  respects 
more  full  than  the  printed  report.  2  P.  W*  563.  ia  taken 
from  a  MS.  in  the  possession  of  the  editor. 

COKER  9.  FAREWELL. 

10th  February  1729.  Motion  for  a  new  trial  upon  aa 
issue  directed  out  of  this  Court.  By  the  decree  two  issues 
were  directed ;  1st,  whether  Plaintiff  at  the  time  of  execut- 
ing a  general  release,  was  apprised  of  her  right  to  the  re- 
mainder of  the  estate  in  question,  expectant  upon  an  estate 
tail ;  2d,  whether  she  did  notjntend  by  the  said  releve  to 
convey  the  remainder  to  tenant  in  tail  by  the  release. 

There  was  a  trial  at  assizes,  and  a  verdict  for  the  Plaintiff, 

wha 


fi^ 
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application  to  the  present    The  parties  bere^  were  1818. 

cognisant  of  their  rights,  professional  advice  had  been  Dilloii 

taken  v. 


who  brought  the  bill  to  set  aside  tlie  release,  quoad  this  re* 
Baioder,  as  obtained  by  surprise. 

Price  J*  who  tried  the  cause,  made  a  special  certificate, 
stating  the  facts  in  a  doubtful  way,  but  concludes  against  a 
new  trial,  because  a  material  witness  died  since  the  trial* 
But,  however,  upon  application  to  the  Court  of  Chancery,  a 
new  trial  was  granted,  with  special  directions  that  the  Plain- 
tiff should  be  at  liberty  to  read  the  depositions  of  this  wit- 
ness taken  in  Chancery,  and  to  give  evidence  of  what  he 
swore  at  the  former  trial,  at  the  new  trial*  (a)  This  second 
trial  was  at  the  bar  of  the  Court  of  Common  Pleas,  and  a 
verdict  for  Defendant  FarevoelL  Now  Plaintiff  moved  for  a 
new  trial,  there  being  verdict  against  verdict ;  and  it  would 
be  hard  for  an  inheritance  to  be  bound  by  one  verdict. 

Jekyl,  Master  of  the  RolU.  Of  opinion  there  should  not 
be  a  new  trial;  the  judges  of  the  Common  Pleas  certifying 
that  the  verdict  was  not  against  evidence,  though  there  was 
strong  evidence  on  the  other  side,  and  room  for  the  jury  to 
find  either  way,  and  if  tliey  had  found  for  the  other  side, 
they  could  not  have  found  fault  with  the  verdict*  It  is  true 
this  Court  will  not  bind  an  inheritance  upon  one  verdict, 
where  the  title  is  properly  a  title  at  law ;  but  in  the  present 
case,  the  matter  in  issue  is  properly  a  matter  in  equity, 
founded  updn  the  intention  of  the  parties,  and  not  upon 
the  operations  of  law  ;  for  it  is  admitted  the  release  is  suffi- 
cient at  law,  to  pass  the  legal  estate,  and  the  bill  is  to  be 
relieved  against  the  operation  at  law  of  this  release,  and  to 
restrain  it  in  equity  by  the  intention  of  the  parties,  which  is 
properly  a  point  of  equity ;  and  in  matters  of  equity,  an 
issue  directed,  is  only  directed  to  try  the  fact,  to  inform  the 

{a)  Coker  v.  Farewell.  M.  9.  G.  8.  C.  B. 
The  Couft  of  Chancery  ordered  a  new  trial  at  bar,  C.  B.,  and 
one  of  the  witnesses  being  dead,  who  gave  evidence  at  the  fomer 
trial,  the  Court  of  Chancery  directed  that  evidence  of  what  be 
said  at  the  first  trial,  should  be  given  by  hearsay ;  and  so  it  waii 
done.    Serjeant  HilP9  MS8.  3  D.  1 11. 

C  c  4  conscience 
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taken  on  tbe  subject,  the  deeds  were  not  executed  in 
Ignorance,  nor  are  they  eqaiyocal.  It  cannot  be  con-^ 
tended,  that  they  were  not  meant  for  the  purpose  of 
declaring  the  mtention  of  the  daughters,  that  their 
&ther's  will  should  be  established*    Margaret  Parker^ 

the 


conscience  of  the  Courts  and  not  to  try  the  right  of  the 
parties,  as  where  the  matter  in  issue  is  a  legal  title ;  and  one 
verdict  may  be  sufficient  to  inform  the  conscience  of  the 
Court ;  and  the  Court,  if  satisfied  of  the  fact,  upon  the  de- 
positions in  the  cause,  need  not  direct  an  issue  at  all,  but 
make  a  decree  without  it.  This  decree  is  net  to  bind  the 
inheritance,  but  only  to  enjoin  the  party  from  making  use  of 
this  release  any  farmer  than  it  was  intended,  and  leave  the 
legal  title  at  large. 

As  to  verdict  against  verdict,  he  said  the  last  verdict  was 
at  a  trial  at  bar,  which  is  the  most  solemn  trial,  and  it  is  not 
usual  to  grant  a  new  trial,  after  a  trial  at  bar,  unless  the 
Court  be  very  clear  and  strong  against  the  verdict,  which  is 
not  the  present  case,  for  the  judges  are  far  from  certifying 
the  verdict  to  be  against  evidence,  but  admit  the  evidence 
to  be  sufiScient,  though  there  was  much  evidence  on  both 
sides ;  which  is  only  to  say,  it  was  a  doubtful  point ;  and 
since  this  fact  has  undergone  strict  examination  of  so  solemn 
a  trial,  where  there  is  not  pretended  to  be  the  least  surprise 
on  either  side,-  but  both  parties  come  well  prepared,  and 
with  their  full  strength,  I  think  such  a  trial  and  verdict  suffi- 
cient to  inform  the  conscience  of  the  Court,  and  a  good, 
foundation  for  a  decree  in  equity,  upon  a  point  of  equity,' 
which  does  not  determine  or  bind  the  legal  title  to  the  inhe- 
ritance.   No  new  trial. 

Kingy  ChanceUor^  of  the  same  opinion,  that  after  a  so- 
lemn trial  at  bar,  a  verdict  supported,  or  at  least  not  con- 
trary to  evidenee,  is  sufficient  to  inform  the  conscience  of  the 
Court,  of  a  fact  upon  which  the  equity  is  to  arise,*  and  it  is 
not  like  atrial  directed  out  of  this  Court  upon  a  legal  title ; 
there  it  may  be  reasonable  not  finally  to  conclude  the  parties 
upon  one  trial ;  in  this  case,  if  the  Court  were  satisfied  of 
the  fact,  they  might  make  a  decree  without  any  trial  at  all. 


FAREWELL 


CASES  IN  CHANCERY.  398 

the  elder  daughter,  died  in  1785,  haying  devised  to 
her  sister,  all  her  property,  specifying  one  moiety  of  the 
Hatch  estate  which  she  derived  from  her  brother;  a 
specification  affording  tolerably  strong  evidence,  that 
she  possessed  a  knowledge  of  her  brother's  will  In 
1811,  Ann  Parker  devised  the  Talton  estate  to  the  person 
who  Would  been  entitled  to  it  under  the  will  of  Sir 
Henry;  the  Plaintiff  claiming,  not  by  any  intention  of 
the  testatrix  in  his  favour,  but  as  her  heir,  on  failure  of 
the  devise.  These  acts,  it  may  be  said,  show  a  dispo- 
sition to  abide  by  the  will  of  the  son ;  but  when  in 
so  many  other  transactions  with  third  persons,  the 
daughters  had  recognised  their  title  as  devisees  for  life, 
could  they  after  so  long  an  interval,  assume  another 
character?  Can  the  Plaintiff,  insisting  that  it  was  not 
competent  to.  Sir  Henry,  to  claim  against  his  son's  will 
at  the  expiration  of  a  month  from  his  death,  maintain 
that  in  1-81 1,  after  the  lapse  of  forty  years,  Mrs.  Ann 
Parker  might,  in  defiance  of  these  repeated  deeds. 


FAREWELL  v.  COKER. 
COKER  V.  FAREWELL. 

18  December  1729. 
On  motion  for  a  new  trial,  Ordered  ''that  the  parties  should 
be  at  liberty  to  attend  the  justices  of  the  Court  of  Common 
Pleas,  upon  the  matter  of  the  said  trial  at  bar,  lately  had  of 
the  issues  directed  in  these  causes,  and  to  desire  them  to 
certify  whether,  by  any  thing  appearing  at  the  said  trial, 
there  is  any  reason  to  gi^ant  a  new  trial,  and  whether  they 
are  of  opinion,  any  new  trial  ought  to  be  had  of  the  said 
issues  or  not.'*  Reg.  Lib.  A.  1729.  fol.  62.  10  February 
1730.  '<  His  Lordship  n^w  declaring  that  he  had  received  a 
certificate  by  word  of  mouth,  from  the  Lord  Chief  Justice 
of  the  Court  of  Common  Pleas,  relating  to  the  said  last 
trial,  upon  hearing,  &c.  his  Lordship  declared  that  he  did 
not  see  any  eause  for  granting  a  new  trial.''  Reg.  Lib.  A. 
1729.  fol.  200. 

assert 
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1 81 8.  assert  her  claim  under  the  will  of  the  son  ?  The  letters 
of  Mrs.  Ann  Parker  to  Sir  Harry  Parker^  ooncur  to 
prove  that  she  elected  to  take  under  her  fiither's 
win.  {a) 

On  this  evidence,  I  am  of  opinion,  that  the  Plaintiff 
has  not  established  the  second  proposition  on  which  his 
title  depends,  namely,  that  the  daughters  never  elected 
to  take  under  their  father's  wilL  I  cannot  pronounce 
the  equitable  right  of  the  Plaintifl^  which,  if  it  exists  at 
all,  existed  in  those  ladies  forty  years  ago^  so  clearly 
proyed,  as  to  authorise  me  to  make  the  declaraticm 
prayed  against  the  legal  estate  of  the  Defendant.  That 
legal  estate  has  const^antly  remained  with  the  tide,  which 
the  Plaintiff  seeks  to  impeach,  by  establishing  a  dispo- 
sition, the  validity  of  which  requires  the  supposition  of 
ftcts,  of  which  I  find  no  sufficient  evidence.  So  much 
of  the  bills,  therefore,  must  be  dismissed.  With  respect 
to  the  supplemental  bill,  which  calls  on  the  Defendant 
to  make  his  election  of  taking  under  or  against  the  will 
of  Mn.  Ann  Parkery  and,  if  he  retains  the  house  in 
Salisbwy  Court,  to  relinquish  the  legacy  of  500/1,  to 
that  relief  the  Plaintiff  is  entitled.  (6) 


After  concluding  his  judgment,  the  Master  of  the 
Rolls,  referred*. to  Cooks  and  Hellier{c\  as  a  case  in 
which  the  party  was  bound  by  the  title  which  he  had 
assumed. 

«Hir 

(a)  The  Master  of  the  Rolls  here  read  her  letters  of  the  loth  of 
March  1800,  and  the  8th  of  September  1S06. 

(b)  The  doctrine  of  election  originates  in  inconsistent  or 
alternative  donations;  a  plurality  of  gifts,  with  intention, 
express  or  implied,  that  one  shall  be  a  substitute  for  the  rest. 
In  the  judgment  of  tribunals,  therefore,  whose  decision  is  re* 
gulated  by  that  intention,  the  donee  will  be  entitled,  not  to 
both  benefito,  but  to  the  choice  of  either.    The  second  gift 

(r)  1  Vet.  S54. 

is 
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<<  His  Honour  doth  order,  that  the  Plaintiff's  bills,        ldl8. 
(except  so  much  of  the  &upplemental  bill,  as  prays 

that 


is  designed  to  be  effectual,  only  in  the  event  of  his  declining 
the  first ;  and  the  substance  of  the  gifts  combmed  is  an 
option. 

If  the  individual  to  whom,  by  an  instroment  of  donatio 
a  benefit  is  offered,  possesses  a  previous  claim  on  the  author 
of  the  instrument,  and  an  intention  appears  that  he  shall  not 
both  receive  the  benefit  and  enforce  the  claim,  the  same 
principle  of  executing  the  purpose  of  the  donor,  requires  the 
donee  to  elect  between  his  original  and  his  substituted 
rights;  the  gift  being  designed  a9  a  satisfaction  of  the  claim, 
he  cannot  accept  the  former  without 'renouncing  the  lat- 
ter, (a) 

A  new  modification  of  the  doctrine  arises  on  the  occur- 
rence  of  gifts  of  a  peculiar  nature.    The  owner  of  an  estate 
having  in  an  instrument  of  donation,  applied  to  the  proper- 
ty of  another,  expressions  which,  were  that  property  his 
own,  would  amount  to  an  effectual  disposition  of  it  to  a 
third  person,  and  having  by  the  same  instrument  disposed  of 
a  portion  of  his  estate  in  favour  of  the  proprietor  whose 
rights  he  assumed,  is  understood  to  impose  on  that  proprie- 
tor the  obligation  of  either  relinquishing,  (to  the  extent  at 
least  of  indemnifying  those  whom,  by  defeating  the  intended 
disposition,  he  disappoints),  the  benefit  conferred  on  him  by 
the  instrument,  if  he  asserts  his  own  inconsistent  proprie- 
tary rights,  or  if  he  accepts  that  benefit,  of  completing  the 
intended  disposition  by  the  conveyance  in  conformity  to  it 
of  that  portion  of  his  property  which  it  purports  to  affect. 
The  foundation  of  the  doctrine  is  still  the  intention  of  the 
author  of  the  instrument ;  an  intention  which  extending  to 
the  whole  disposition,  is  frustrated  by  the  failure  of  any 
part ;  and  its  characteristic^  in  its  applipation  to  these  cases 
is,  that  by  equitable  arrangement  effect  is  given  to  a  dona- 
tion of  that  which  is  not  the  property  of  the  donor;  a  valid 

(a)  Some  of  the  prindpal  cues  on  the  sufcject  of  tadsiactioii, 
sre  collected  ante  p.  aai,  n. 


gift 
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tliat  the  Defendant  may  electa  whether  he  will   take 
«uider  or  against  the  will  of  Ann  Parker  in  the  plead- 
ings 


gifly  in  terms  absolute,  being  qualified  by  reference  to  a  dis- 
tinct clause,  which  though  inoperative  as  a  conveyance, 
affords  authentic  evidence  of  intention.  The  intention  being 
assumed,  the  conscience  of  the  donee  is  affected  by  the  con- 
dition, (though  destitute  of  legal  validity,)  not  express  but 
implied,  annexed  tdthe  benefit  proposed  to  him.  To  iiccept 
the  benefit,  while  he  declines  the  burthen,  is  to  defraud  th^ 
design  of  the  donor. 

The  doctrine  of  election,  in  common  with  many  other 
doctrines  of  our  courts  of  equity,  appears  to  be  derived 
from  the  civil  law.  In  that  system,  a  bequest  of  property 
which  the  testator  knew  to  belong  to  another  was  not  void, 
but  entitled  the  legatee  to  recover  from  his  heir,  either  the 
subject  of  the  bequest,  or,  if  the  owner  was  unwilling  td 
part  with  it  at  a  reasonable  price,  the  pecuniary  value.  (Ifui* 
iib.  2.  tit.  20.  «.  4.  tit.  24.  g.  I.  Dig.  lib.  SO.  /.  39.  s.  7. 
L  104.  s.  2.  /•  71.  s*  8.  lib.  32.  /.  30.  s.  6.)  It  was  also  com- 
petent to  the  testator,  by  express  direction,  (originally  in 
the  form  ofjidei  commissum,  at  a  later  period  in  terms  of 
^ifl,  under  the  denomination  cfflegaium  ab  aliquo)  to  impose 
the  obligation  of  providing  the  bequest  or  its  value,  on  any 
person  deriving  a  benefit  under  his  will.  {Dtg^  lib.  32.  /.  I» 
9.  6.  /.  14,  s.  2.  Corf.  lib.  6  tit.  37.  /.  10.  iU.  42.  /.  9.)  to 
the  extent  of  that  benefit.  (Inst.  lib.  2.  tit.  24.  «.  1.  Dig. 
lib*  30.  /.  114.  s.  3.)  Put  a  bequ^t,  on  the  erroneous  sup- 
position that  the  subject  belonged  to  the  testator  was,  ft 
seems,  void ;  (Inst.  lib.  2.  tit.  20.  s.  4.  Dig.  lib.  31.  t.  67. 
Si  8.)  unless  the  legatee  stood  in  a  certain  degree  of  reladon 
to  the  testator,  (Cod.  lib.  6.  tit.  37. 1. 10.)  or  the  subject  was 
the  property  of  the  heir.  (Dig.  lib.  31.  /.  67.  s.  8.  Cod. 
Hb.,6.  tit.  4:2. 1.25.) 

In  every  instance,  the  heir  or  legatee  possessed  the  option 
of  accepting  or  renouncing  the  inheritance  or  legacy  thus  bur- 
thened ;  but  it  seems  th&t  no  medium  was  permitted  between 
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ingB  Gained),   do  stand  dismissed  out  of  this  Court; 

snd  the  Defendant  Sir  WUUam  Parker^  by  bis  counsel, 

'  now 


these  diematives ;  no  text  has  occurred  recognising  the  right 
of  the  heir  or  legatee  at  once  to  accept  the  benefit  offered  by 
the  willy  and  to  retain  the  property  of  which  it  assumed  to 
dispo8e>  on  the  terms  of  compensation  or  indemnity  to  the 
disappointed  claimant.  The  effect^  therefore,  of  election  to 
take  in  opposition  to  the  will  was  forfeiture  of  the  benefit 
offered  by  it.  The  effect  of  election  to  take  under  the  will  va- 
ried^ as  the  property  of  which  the  will  assumed  to  deprive  the 
legatee  was  pecuniary,  or  specific ;  in  the  former  case,  he  was 
compelled  to  perform  the  bequest  to  the  extent  of  the  prin- 
cipal and  interest  which  he  had  received ;  in  the  latter,  a 
peremptory  obligation  was  imposed,  to  deliver  the  specific 
object,  though  exceeding  the  amount  of  the  benefit  con- 
ferred.   (Dig,  lib.  31.  L  70.  $.  1.) 

In  the  following  decisions,  the  reader  will  recognise  the 
doctrine  of  election,  applied  in  circumstances  constituting 
what  in  our  courts  of  equity  are  technically  denominated 
cases  of  satisfaction.  Cum  pater  pro  filia  sua,  dotis  nomine, 
centum  promisisset,  deinde  eidem  centum  eadem  legasset, 
doll  mali  exceptione  heres  tutus  erit,  si  et  gener  ex  proi* 
missione,  et  puella  ex  testamento  agere  institueret;  con- 
venire  enim  inter  eos  oportet,  ut  alterutra  actione  contenti 
sint.    (Dig.  lib.  50.  /.  8^.  9. 6.) 

Lucius  Tititts,  cum  duos  filios  heredes  relinqueret,  testa- 
mento ita  cavit;  Quisquis  mihi  liberorum  meorum  heres 
erit,  ejus  fidei  committo,  ut  si  quis  ex  his  sine  liberis  de- 
cedat,  hereditatis  meae  be^sem,  cum  morietur,  fratribus  suis 
restitua^.;  frater  decedens  fratrem  suum  ex  dodrante  fecit 
heredem  ^  Qusero  an  fideicommisso  satisfecerit  ?  Marcellus 
respondit,  id  quod  ex  testamento  Lucii  Titii  fratri  testator 
debulsset,  pro  ea  parte,  qua  alius  heres  extitisset,  peti  pos^, 
nisi!  diversum  sensisse  eum  probaretur :  nam  parvum  inter 
banc  speciem  interest,  et  qum  alias  creditor  debitori  suo  ex- 
titit  heres :  sed  plane  audiendus  erit  coheres,  si  probare 
possit,  ea  mente  testatoreni  heredem  instituisse  fratrem  suum, 
.ut  contentus  institutione  fideicommisso  abstinere  deberet. 
Dig.lib'.^.L\2^.pr.) 

By 
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now  electing  to  take  against  the  will  of  the  said  Ann 
Parker^  the  premises  in  SaUsbury  Court,  London^  therem 

mentioned, 


By  the  civil  law  the  doctrine  of  election  seems  to  have 
been  confined  to  wills,  and  in  that  application  it  originated  in 
English  jurisprudence.  One  of  Uie  earliest  instances  of 
interference  by  a  court  of  equity  to  restrain  the  assertion  of 
a  legal  claim,  by  reason  of  its  inconsistency  with  the  intention 
expressed  or  implied  in  an  instrument  conferring  a  benefit  on 
the  claimant,  is  Lacy  v.  Anderson^  in  the  reign  of  Elixa^ 
beth.  "  The  suit  is  to  stay  a  suit  at  law  in  a  writ  of  dower 
made  by '  the  Defendant,  for  that  the  Defendant's  wife 
had  certain  copyhold  lands  devised  imto  her  in  lieu  of  her 
thirds  at  law,  which  she  accepted  of  and  enjoyed  twenty 
years,  and  yet  seeketh  now  to  recover  dower  of  the  free- 
hold lands.  The  Defendants  demurred,  because  copyhold 
lands  can  be  no  bar  of  dower.  But  the  Court  tlunks  it 
no  conscience  she  should  have  both ;  therefore  ordered  to 
answer.  Lacy  et  Uxor,  Plaintiffs,  Anderson  et  Uxor,  De- 
fendants. An.2^El.'*  (Choice  Cotes  in  Chancery,  pA55y  156.) 
A  copy  of  the  entry  in  the  Register  is  subjoined  pod 
p.  •  (A.)  In  an  earlier  case  contained  in  the  same  col- 
lection, (Rose  V. ReynMsy  2S&  24*  £/fr.  Choice  Cases,  147, 
see  the  extract  from  the  Register,  post  p.  .  (B.) ),  the 
Court  assumed  jurisdiction  upon  the  principle  that  dower 
was  barred  in  equity  by  acceptance  of  a. benefit  designed 
as  a  recompence,  though  not  constituting  a  bar  at  law. 

The  application  of  the  general  rule  to  compel  election,  in 
the  instance  of  devises  to  the  testator*s  widow,  between  her 
claims  as  devisee  and  as  dowress,  underwent  repeated  dis- 
cussion in  the  well-known  case  of  Lawrence  v.  Lawrence ; 
a  summary  of  the  proceedings,  the  record  of  which  lies 
dispersed  through  many  volumes,  may  form  a  convenient 
transition  from  these  early  authorities  to  the  more  familiar 
series  of  decisions  in  which  the  doctrine  is  embodied. 
fVUliam  Lawrence  being  seised  in  fee  of  estates  of  the  an- 
nual value  o£  5501.9  devised  a  manor  and  other  lands  worth 
about  ISO/,  per  annum,  to  his  wife  during  her  widowhood, 
and,  on  the  determination  of  that  estate,  he  devised  the  pre- 
mises, and  all  his  other  lands  to  trustees  on  trusts  specified ; 
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doth  declare,  that  the  Defendant  is  bound  to  relinquish     ^  ^   ^ 


the 


and  directed  that,  after  two  years  of  a  term  of  twenty-four 
years  created  by  the  will  were  expired,  his  wife  should 
receive  the  rents  of  certain  lands  worth  about  60/.  per  dnnufHf 
and,  after  five  years,  the  rents  of  other  lands  worth  about 
9(tf.  per  annuiUf  during  the  remainder  of  the  term,  if  she 
remained  a  widow;  and  bequeathing  to  her  several  specific 
and  pecuniary  legacies,  appointed  her  executrix.  The  wi- 
dow having  recovered  judgment  in  a  writ  of  dower,  {Latv" 
rence  v.  Dodwell,  Lord  Raym.  438.  LtUw.  734,)  the  re- 
mainder^man  exhibited  a  bill  to  be  relieved  against  that 
judgment,  and  to  have  the  trusts  of  the  will  performed.  In 
November  1699,  Lord  SomerSf  being  of  opinion  that  the  de- 
vise was  intended  in  satisfaction  of  dower,  and  that  a  col- 
lateral satisfaction  might  be  a  bar  in  equity,  decreed  that  the 
widow  must  wave  either  the  dower  or  the  devise.  (Lawrence 
V.  Lawrence,  2  Vem.  365,  2  Freem.  234.)  In  July  1701 ,  Lord 
Keeper  Wright  reversed  that  decree,  declaring  that  nothing 
in  the  will  denoted  an  intention  to  bar  dower ;  and  that  if 
«  any  such  thing  did  appear  by  the  will,  the  same  would 
be  only  a  bar  at  law,  and  not  in  that  Court,"  and  the  mat- 
ter had  been  already  determined  at  law.  (3  Bro.  P.  C.  ed. 
Toml.  484,  2  Freem.  235.)  In  December  1715,  Lord  Cawper, 
(on  a  bill  filed  by  a  subsequent  remainder-man,  whose  title  had 
accrued  in  the  interval)  declared  that  the  point  of  dower  being 
a  point  of  right,  and  so  doubtful  in  its  nature,  as  that  the 
Court  had  been  of  different  opinions  therein,  he  would  not 
vary  the  last  determination,  having  remained  so  long  un- 
questioned. (3  Bro.  P.  C.  ed.  Toml.  485.)  In  May  1717, 
the  House  of  Lords  affirmed  Lord  Cowpers  decree,  and  dis- 
missed the  bill  so  far  as  concerned  the  question  of  dower. 
(3  Bro.  P.  C.  ed.  TomL  483.) 

On  this  case  Sir  Thomas  Clarke  has  said,  *'  The  general 
rule  which  has  obtained  since  Noys  v.  Mordaunt,  is  clear, 
that  where  a  man  does  by  will  more  than  he  has  strictly  a 
right  to  do,  and  gives  a  bounty  to  the  person  to  whose  pre- 
judice that  is  done,  the  person  prejudiced  by  one  part  shall 
not  insist  apon  his  right,  and  at  the  same  time  upon  the 
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the  I^acy  of  SOOL  by  the  said  will,  given  to  him,  aiad 
that  he  Ib  bound  to  account  for  the  personal  estate  of 

the 


bounty  by  the  will.    The  same  thing  was  attempted  in  Lord 
Somers'u  time,  but  did  not  prevail ;  as  appears  from  Law' 
rence  v.  Latorence"  2  Ves.  618.    It  seems,  however,  that  the 
final  decision  in  Lawrence  v.  Lawrence  negatives  not  the  ex- 
istence of  the  general  rule  of  election,  but  its  application  to 
the  particular  case,  as  not  affording  evidence  of  the  testator's 
intention,  that  his  widow  should  accept  the  defvise  in  satis- 
faction of  dower.     That  general  rule  was  conclusively  esta- 
blished by  A^oy«  V.  Mordauni,  February  1706,  2  Vem.  581, 
GUb.  Rep,  in  Eq.  2,  (described  by  Lord  Hardwicie^  2  Ves.  14, 
8  Bro,  P,  C.  ed,  Tom/.  178,  as  the  first  case  on  the  subject, 
a  description  of  which    the  correctness   has  been  justly 
questioned  by  Lord  Eldon,  6  Dowcj  179.)    The  following 
are  the  principal  cases  (some  in  strictness,  cases  of  express 
'condition,  or  of  satisfaction)  in  which  the  doctrine  of  election 
has  been  administered  or  discussed   by  courts  of  equity. 
Boughton  V.  Bougkton^  2  Fes.  12.  Kitson  v.  KUson^  Pre,  in 
Cha.  351.    Sireaifield  v.  Streatfieldy    Ca.  Temp.  Talb.  176. 
Forrester  v.  Cotton,  Amb.  S88.  1  Eden^  532,  a  decision  con- 
tradicted by  later  authorities.     Jenkins  v.  Jenkins,   Beifs 
Supplement,  250.     Anon.  GUb.  Rep.  in  Eq.  15.     Cawper  v. 
ScoH,  3  P.  W.  119.     Chokes  y.  Hellier,  2  Ves.  234.     Mor- 
risY.  Burroughs,  1  Atk.  399.   Kirkhamr.  Smith,  1  Ves.  258. 
Chetwynd  v.  Fleetwood,  1  Bro.  P.  C.  ed.  Tond.  300,  stated 
2  SchoaLes  4*  Lefr.  266.      Unett  v.   WUkes,    Amb.  430. 
2  Eden,  ]  87*    Highway  v.  Banner,  1  Bro.  C.  C.  584.    Z^ewis 
V,  King,    2  Bro,  C.  C.  600.     Hoare  v.  Barnes,  3  Bro.  C. 
C.  316.    Stratton  v.  Best,  1  Ves.,  jun4  285.    Finch  v.  Finch, 
4  Bro.  C.  C.  38.  1  Ves.  jun.  534.     Bigland  v.  Huddleston, 
SBro,  C.  C,  285,  n.  Blake  v  Bunbury,  4  Bro.  C.  C.21.1  Ves. 
jun.  514.    fVilsonv.  Lord  John  Tawnshend,  2  Ves.  jun.  693. 
Whistler  v.  Webster,  2  Ves,  jun.  367.      Wilson  v.  Mount, 
A  Ves.  191.     Blount  v.  Bestland,  5  Ves.  515.     Rutter  v. 
Maclean,  4  Ves.  531.    Darlington  v.  Pulteney,  see  the  re- 
ference to  this  case  ante  p.  374.     ^fM  v.  Lord  Shi{ftesburg, 
7  Fm.  480.    Andrew  V.  Trinity  HaU,  Cambridge,  9  Ves.S^^. 
Stewart  v.  Henry,    Vem.  Sf  Scriv.  49.      Moore  v.  Butlerf 

3  Sehoala 


CASES  IN  CHANCERY.  401 


the  said  testatrix,  without  retaining  the  same;  and  His        1818, 
Honor  doth  order  and  decree,  that  the  said  Defendant 

Sir 


2  Schoales  Sf  Lefn  249«  Birnnngham  v.  Kirwan^  2  Schoaks 
Sf  Lefr.  444.  WMy  v.  Wdhy,  2  Ve$.  8^  Beam.  18T. 
Green  v.  Gretn,  2  Mer,  86.  Tibbits  v.  TibbUs,  2  Mer.  96,  n. 
Lord  Rancliffe  v.  Parki/ns,  6  Dowe  149.  And  see  Ayres'r, 
Willis,  1  F«.280.  Robinson  v.  Hardcastle,  2  Bro.  C  C.S44. 
Crosbie  v.  Murray,  1  r«.  ^'ii».  555.  FreAc  v.  Z.ori/  Bar- 
rington,  8  Jlro.  C.  C.  274.  Rushout  v.  Rushout,  6  J?ro.  P.  C. 
^c?-  Tom/.  89.  2  Schoales  Sf  Lefr.  267.  Sheddon  v.  Goorf- 
rfcA,  8  Fex.  481.  Rich  v.  Coc^eZ^,  9  Ftf#.  369.  The  remaining 
authorities,  (with  the  exception  of  decisions  on  the  question 
what  testamentary  benefit  is  an  equitable  bar  of  dower, 
collected  in  Sanxter  v.  Fison,  post.),  are  cited  in  the  notes 
to  the  present  and  the  succeeding  case. 

The  foundation  of  the  equitable  doctrine  of  election,  is  the 
intention,  explicit  or  presumed,  of  the  author  of  the  instru- 
inent  to  which  it  is  applied  (a)  and  such  is  the  import  of 
the  expressions  by  which  it  is  described  as  proceeding,  some- 
times on  a  tacit  (b),  implied  (c),  or  constructive  {d)  con- 
dition (e),  sometimes  on  equity  (J).  From  this  principle 
the  whole  doctrine,  with  its  distinctions  and  exceptions,  is 
deduced.* 

The 

(a)  **  There  can  never  be  a  case  of  elMtion,  but  upon  a  pre- 
sumed intention  of  the  testatar.*'  Lord  ComnuBsioner  JSyre,  1  F«r. 
juH,  557. 

(b)  Ca>  Ten^.  Talb.  185.  15  Vei.  592,  n. 

(c)  S  Vem.  582.  10  Vei.  «09.  616.  13  Fes,  220.  222.  3  Bro. 
P.C.ed.  Tomi.  177. 

{d)  2  Vei.  14.  (e)  1  Edtn,  556. 

if)  1  Vet.  506,  3  Bro.  P.  C.  ed.  Toml.  178.  2  Aik.  629.  3  Aik. 
715.  The  term  equity  denotes  the  obligation  affecting  the 
conscience  of  the  donee,  to  perform  the  intention  of  the  donor, 
ivhose  bounty  he  accepts,  by  fulfilling  the  condition  of  the  gift ; 
Lord  Rotdyn,  indeed,  has  on  one  occasion  represented  Lord 
Chief  Justice  de  Grey  to  have  referred  the  doctrine  to  a  natural 
equity,  as  distinguished  fVom  an  implied  condition;  (4  Vet,  538.)  a 
distinction  whi<;h,  though  apparently  approved  by  a  jurist  of  distin- 
^ished  learning,  (Hargrove,  Juridical  Arguments^  v.  ii.  p.  302,  XOS^ 
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1818.        Sir  WSliam  Parker^  be  let  into  pofsession  of  the  said 
house  and  premises  sitoated  in  Salisbufy  Court,  in  the 

pleadings 


The  intention  of  the  author  of  the  deed,  (for  it  is  < 
Uished,  that  the  doctrine  of  election  extends  to  deeds. 
UevodljfH  V.  Mackworth,  8  Barnard,  445.  Freke  ▼•  Lard 
Barrington,  8  Bro.  C.  C.  274.  Bigland  ▼.  HwiUteskm, 
8  Bro.  C.  C.  285.  n.  Cketwynd  v.  Fteehoood,  1  Bro. 
P.  C.  ed.  Toml.  300.  Moore  v.  Budert  2  Schoaiet  Sf 
Le/r.  249.  Birmingham  v.  Kirwan,  2  Schoales  4*  ^^*  288. 
<9f)f0it  V.  Green,  2  Afer.  86.),  or  will,  to  dispose  of  pro- 
perty which  is  not  his,  must  be  manifest,  Forrtder  t. 
CMon,  Amh.  888-  1  Eden  532.  Jttdtf  v.  Pratt,  18  Per.  168., 
15  Ve$.  890.,  Dashoood  t.  Petfion,  18  Km.  27.;  not  con- 
jectural, B&tfe  V.  Bunbury,  4  Bro.  C.  C.  21.,  1  Ve$.  jun. 
514.,  and  see  Read  r.  Crop,  1  Bro.  C.  C.492.  (a) ;  and  it  is 
difficult  to  apply  the  doctrine  of  election,  when  the  testator 
has  some  present  interest  in  the  estate  disposed  of,  though 
not  entirely  his  own,  Lord  Rand^  v.  Panlyiu,  6  Dawe  185. 

U  has  been  decided^  (in  contradiction  to  the  doctrine  of 
StrdHan  t.  Beii,  1  Ves.jun.  285.),  that  for  the  purpose  of 
determining  the  question,  what  property  the  testator  in- 
tended to  devise  by  general  words,  matter  dehors  the  will 
ttiay  be  received  as  evidence,  that  he  considered  the 
pt'cqperty  of  others  as  his  own.    Finch  v.  Finch,  4  Bro. 

-  ■-  -        —     T  -  - -  - 

11  tbr  thu  purpose  merdy  nominal,  the  equity  luppodng  the  coodi- 
tidki ;  but  it  it  clear  from  Lord  AiwtnUs^s  report  of  that  judgment, 
(S  Ves.  550.)  at  well  as  from  Lord  Rossfynh  ttatement  at  a  former 
time,  (8  Km.  560.)  that  Lord  Chief  Ju&tice  de  Grey  meant  to  state 
the  dbtinctioo,  not  between  an  implied  condition  and  an  equi^, 
hut  between  an  express  condition,  and  an  equity  arising  from  an  im- 
plied condition. 

(o)  The  following  note  of  the  judgment  in  that  case^  is  extracted 
from  Mr.  Car's  MSS. 

'*  I  think  these  words  are  too  loose  to  raise  the  construction  coa- 
tended  fon  If  he  had  devised  all  his  estates  generally,  there  would 
have  been  no  doubt;  and  I  cannot  think  that  his  mentioning  Us 
estates  in  the  four  places  by  name,  is  sufficient  to  make  me  tuppoee 
that  he  meant  to  devise  his  wife*s  estates.  As  to  Tkorley  there  can 
be  no  pretence  for  it,  since  he  had  an  estate  there  to  answer  the 
detoriptlon;  and  I  think,  therefore,  that  the  wife  is  not  called  upon 
to  make  any  election.**  v 
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pleadings  mentioned,  and  any  of  the  parties  are  to  be       1818. 
at  liberty  to  apply  to  this  Court,  as  there  shall  be 
occasion.     R^.  Lib.  A.  1817,  fol.  1893—1900.  (a) 


C.  C.  S8.,  1  Ves.  jun.  584.  Darlington  v.  Pubeney,  ubi 
mprut  p.  374.  RuHer  ▼.  Madeauy  4  Vet.  531.  Pote  v.  Lard 
SomerSf  6  Ves.  309*  Druce  v.  Dennison^  6  Ves.  385.9  and 
see  Hinchdfffe  v.  Hinchdiffe^  3  Fe^.  516. ;  but  it  nuiy  be 
doubted,  whether  the  authority  of  these  decisions,  the  prin- 
ciple of  which  seems  extremely  questionable,  will  in  future 
prevail.  Doe  dem.  Oxenden  v.  Chickesier^  4  Dorne  65.  see 
p.  76.  89. 

It  seems,  that  mere  recital  of  a  supposed  right  in  an  in- 
dividual named,  will  not  amount  to  a  gift  of  that  right,  or 
demonstration  of  an  intention  to  give,  so  as  to  impose  Uie 
obligation  of  election;  Daskwood  v.  Peyton^  18  Fe«.  27., 
aee  p.  41. ;  but  the  expression  of  a  condition  with  reference 
to  one  individual,  is  not  sufficient  proof  that  there  was  no 
intention  to  raise  a  case  of  election  in  ftwer  of  another. 
Id.  p.  39. 

It  a  debtor,  by  his  will,  reciting  the  amount  of  the  debt, 
directs  payment  of  the  sum  at  which  he  erroneously  com- 
putes it,  and  also  bequeaths  a  legacy  to  his  creditor,  the 
creditor  may  both  claim  the  legacy,  and  dispute  the  calcu- 
lation, the  error  in  computation  not  denoting  an  inten- 
tion to  pay  less  than  the  actual  debt.  Clark  v.  Guises 
2  Ves.  617. 

^*  If  a  man  entitled  to  an  estate  not  well  devised  from 
him  by  will,  by  the  same  will  has  a  legacy  given  to  him, 
with  a  power  ini  the  will  to  a  trustee  for  him  during  his 
minority;  it  is  paid  to  (he  tru|^ee;  but  if  he  loses  that 
legacy  by  failure  of  that  trustee,  and  receives  no'satisfaction 
for  it ;  I  will  never  carry  the  rule  in  Noys  v.  Mordauni  to 
that  extent,  as  to  put  him  to  make  his  election,  merely 
because  that  trustee  received  that  legacy  for  him  during 
his  minority."    Lord  Hardwicke,  2  Fe^.603. 

Although  a  part  of  the  benefits  proposed  by  the  will 
fails,  the  remainder  may  constitute  a  case  of  election;  as 
on  a  devise  of  realty  and  bequest  of  personalty  to  the- 
testator's  widow,  in  bar  of  her  claims  under  a  settlement, 
the  devise  being  void,  the  widow  must  elect  between  those 

\  (a)  Set  GreUon  v.  Haward,  pott  p.  409. 
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1818.  claims  and  the  bequest;  Newman  v.  Newman,  I  Bro» 
C  C  186. ;  the  testator  not  intending  that  any  benefit  under 
the  will,  should  be  enjoyed,  unless  all  benefit  under  the 
settlement  was  relinquished.  But  a  legatee  declining  one 
benefit  charged  with  a  burden,  given  to  him  by  a  will,  is 
not  bound  to  decline  another  benefit  unconnected  with  a 
burden,  given  to  him  by  the  same  will.  Andrews  y.  Trinity 
Hall,  9  Ves.su. 

An  absolute  power  in  the  testator,  to  dispose  of  the  aub* 
ject,  and  an  intention  to  exercise  that  power,  seem  in 
general  sufficient  to  raise  a  case  of  election ;  and  therefore, 
(notwithstanding  the  doubt  intimated  in  Rick  v.  Cackdl, 
9  Ves.  379«  j,  a  devise  to  the  heir,  although  inoperative,  (the 
heir,  whether  disputing  or  admitting  the  will,  taking  by 
descent),  compels  him  to  elect  between  the  estate  devised, 
and  claims  adverse  to  the  will ;  Noi/s  v  Mordamntj  2  Vem. 
581.,  GiUf.Rep.  in.  Eq.2.y  Anon.  Gilb.  Rep.  in  Eq.  15. 
Welbyy.  Welby,  2  Ves.  Sf  Beam.  187.  Thdlusson  v.  Wood- 
ford,  1 3  Ves,  224.  The  estate  descending  to  the  heir  under 
^his  election  to  claim  against  th^  will,  descends  subject  to 
the  implied  condition. 

In  the  instance  of  wills,  and  probably  of  deeds  of  dona- 
tion, the  effect  of  election  to  take  in  opposition  to  the 
instrument,  is  not  absolute  forfeiture  of  the  benefit  pro- 
posed, but  an  obligation  to  indemnify  the  disappointed 
claimants.  See  post  p.  4fSS.  Whether  the  same  doctrine  pre- 
vails in  cases  of  express  contract,  (see  2  Mer.95,)  is  a 
question  yet  undecided,  the  decision  of  which  must,  it  seems, 
depend  on  distinct  principles.  ' 

Election  to  take  under  a  deed  or  will,  imposes  an  obli- 
gation (to  the  extent  at  least  of  the  benefit  taken,  2  Ves. 
jun.  S72.)  to  give  efFect  t<»  the  whole  instrument,  by  the 
relinquishment  of  every  inconsistent  right.  On  this  prin- 
ciple, in  Morris  v.  Burroughs,  2  Atk.  627.,  some  children  of 
a  freeman  oi  London,  electing  to  abide  by^  the  custom,  and 
others  by  their  father's  will.  Lord  Hardwicke  declared,  that 
the  customary  shares  of  the  latter  passed  by  the  will.  The 
title  of  the  children  to  the  orphan's  portion,  being  para- 
mount to  the  will,  the  condition  of  their  claim  under  it, 
was,  (by  the  ordinary  rule,)  that  tlieir  property,  of  which  it 
assumed  to  dispose,  should  be  subjected  to  its  disposition. 

The  rule  of  not  claiming  by  one  part  of  an  instrument 
in  contradiction  to  another,  has  cxceptiom^   Lord  Hard- 
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^kksy  2  Ves.  SS.  and  see  Vem,  Sf  Scriv.BS.i  and  the  ground 
of  exception  seems  to  be,  a  particular  intention,  denoted 
by  the  instrument,  different  from  that  general  intention,  the 
presumption  of  which  is  the  foundation  of  the  doctrine  of 
election.    <*  Several  cases  have  been,  and  several  more  majr 
be,  in  which  a  man  by  his  will,  shall  give  a  child  or  other 
person,  a  legacy  or  portion  in  lieu  or  satisfaction  of  par- 
ticular things  expressed,  which  shall  not  exclude  hun  from 
another  benefit,  though  it  may  happen  ta  be  contrary  to 
the  will ;  for  the  Court  will  not  construe  it  as  meant^  in  lieu 
of  every  thing  else,  when  he  has  said  a  particular  thing." 
Lord  Hardwicke,  East  v.  Cook,  2  Ves»  SS.    Upon  that  prin- 
ciple it  was  decided  m  Bor  v.  Bor,  SBro.  P.  C.  ed.  Tornl,  167. 
(see  Vem*  Sf  Scriv.  5Sy  54.,)  that  the«4estator  having  by 
express  proviso,  made  a  disposition  in  the  event  of  his  not 
possessing  power  to  devise  certain  estates,  no  implied  con- 
dition arose  against  the  heir,  disappointing  the  devisee,  but 
complying  with  the  proviso.    So  a  legatee,  who  cannot  ob- 
tain a  benefit  designed  for  him  by  the  will,  except  by  con- 
tradicting some  part  of  it,  will  not  be  precluded  by  such 
contradiction,  from  claiming  other  benefits  under  it.    Mug- 
gings V.  Alexander f  cited  2  Ves.  31.    The  intention  being 
equal  in  favor  of  each  part  of  the  testamentary  disposition, 
no  reason  is  afforded  for  cootroling  one,  in  order  to  accom- 
plish the  other.    Under  a  will  containing  a  bequest  to  the 
testator's  widow,  in  satisfaction  of  all  dower  or  thirds  which 
she  might  claim  out  of  his  real  or  personal  estate,  or  either 
of  them,  and  a  residuary  bequest  which  failed^  the  widow, 
accepting  the  specific  bequest,  was  not  excluded  from  her 
dbtributive  share  of  the  undisposed  residue.     For  if  the 
Court  could,  (which  it  cannot)^  on  a  question  between  the 
next  of  kin,  advert  to  the  will,  it  would  find  there  no  evi- 
dence of  an  intention  to  exclade  the  widow  in  their  favor. 
Pickering  v.  Lord  Stamford,  3  Ves.jun.  332.  402. 

But  although  a  particular  benefit  is  given  expressly  in 
satisfaction  of  a  particular  claim,  yet,  if  the  assertion  of  that 
claim  appears  inconsistent  with  the  intention  of  the  testator, 
the  claimant  must  relinquish  all  his  righta  under  the  will. 
Graves  v.  Boyle^  1  Atk.  509.  Jenkins  v.  Jenkins^  BeWs  Sup- 
pletHentf  p.  250. 

A  devise  of  freehold  by  a  will  not  executed  conformably  to 

the  statute  of  frauds,  will  not  impose  the  obligation  of  election 

«m  the  heir  disputing  its  validity,  and  at  the  saml^  time 
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claiming  benefits  under  other  clauses  of  the  wQh     Httrk 
V.  Greenbank,  3  Atk.  715.,  1   Vet.  S06,  307.     Carey  >. 
Atkm,  8  Ves.^92.  496.,  1  Ck)x  241.   Goodrich  v.  Sheddom, 
8  F<».  481.    Thettusson  v.  Woodford,  IS  r0r.2O9.     A  de- 
vise  by  an  infant,  is  equally  ineffectual  for  this  purpose. 
HearU  v.  Greenbank,  3  i^/ifc.  695.    1  Ve9. 298*,  IS  Fes.223. 
These  instances  seem  not  so  much  exceptions  to  the  rule, 
(though  commonly  so  described),  as  cases  not  including  the 
fact  which  the  application  of  the  rule  assumes.    They  were 
decided  on  the  principle,  that  the  4evise  being  void  for  all 
purposes,  the  Court  cannot  advert  to  it  as  evidence  of  the  tes- 
tator's intention ;  the  will  must  be  read  as  if  that  clause  were 
expunged,  and  it  then  contains  nothing  to  nuse  the  question 
of  election.    Upoir^e  same  principle,  the  Court  refused  to 
r^ad,  for  the  purpose  of  .compelling  the  husband  to  elect, 
a  bequest  of  a  diamond  ring,  in  the  will  of  a  married  woman, 
which  the  ecclesiastical  court  had  adjudged  to  affect  her 
separate  estate  only.    Rich  v.  CockM,  9  Ves.  381.    Bui  if 
the  will  affords  valid  evidence  of  the  testator's  intentimi,  as 
by  a  condition  annexed  to  a  personal  legacy  to  the  heir, 
not  to  dispute  the  will,  which  not  being  duly  executed^ 
contained  a  devise  to  a  stranger,  it  is  settled,  (though  the 
propriety  of  the  distinction  has  been  much  questioned,  by 
Lord  Kenyon,  1  Cox  244.,  by  Lord  Eldony  8  Ves.  497.,  by 
lA>rd  Erskine,  Sugd.  on  Powers,  380.  n.,  and  by  Sir  WUlkm 
'  Grant,  2  Ve$.  8f  Bea.  ISa)  that   the  heir  must  elect  be- 
tween  the   inheritance   and   the    legacy.     Aot^hUm   v. 
Bou^ton,  2  Vei.  12.    He  cannot  take  the  legacy,  without 
coifiplying  with  the  express  condition.     Whistler  v.  Webster, 
S  Vei.jun.  371  •   Carey  v.  Askem,  8'  Ves.  492. 496.,  1  Cox  241  • 
Sheddony.  Goodrich,  8  Ves.  481. 

Before  the  recent  statute  55  G.  3.  e.  192.,  giving  ?a^ 
Jidity  to  wills  of  copyhold  without  surrender,  it  had  been 
decided  that  a  specific  devise  of  unsurrendered  copy* 
hold,  (not  a  general  residuary  devise,  ,JimU  v.  PraU, 
13  Ves.  168.,  15  Ves.  390.)  compelled  the  heir,  taking 
other  benefits  under  the  will,  to  elect;  AOen  r,  Potdton, 
1  Ves.  121.  Goodwynv.  Goodvoyn,  I  Ves.  226.  Ardesot/er. 
Bennet,  2  Dick.  463.  Frank  v.  Standish,  I  Bro.  C.  C  ^88  «., 
15  Ves.  391.  n.  Unet  v.  Wilkes,  Amb.  43a,  2  Eden,  187. 
Rumbold  v.  Rumbold,  3  Ves.  65.  Pettiward  v.  Pres-^ 
€9Ui  7  Ves.  541.,  and  see  Wilson  v.  Mount,  3  Vts.  191.; 
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the  Court  not  holding  itself  precluded,  from  adverting  to 
the  devise,  (though  otherwise  ineffectual)  as  evidence  of  in- 
tention. In  like  numner,  an  heir  entitled  to  benefits  under  a 
will  directing  conveyances  of  future  purchases,  on  trusts 
specified,  must  give  effect  to  that  direction;  ThMiSiony* 
Woodford,  13  Ves.  209.,  1  DomU9. ;  and  an  heir  of  herit- 
able property  in  Scotland,  taking  a  personal  legacy  under 
the  will  of  his  ancestor  domiciled  in  England,  which  con- 
tained a  general  devise,  void  by  the  law  of  ScoOand,  was 
compelled  to  elecL    Brodie  v.  Barry,  2  Ves.  Bf  Bea.  127. 

It  has  been  decided,  that  the  heir  is  not  put  to  election 
by  a  devise  under  an  erroneous  supposition  of  title.  CuU  v. 
Shotnell,  Amb.727>  S  Woodd^son  Led.  App^  1.  The  decision 
in  that  case,  may  probably  be  vindicated  on  the  ground  of 
lapse  of  time;  but  the  general  principle,  though  apparently 
approved  by  Lord  Redesdale,  2  SchoaUs  and  Lefr.  267. 
has  been  satisfactorily  overruled,  Whistler  v.  Webster,  2  Ves. 
570,  371.  ThMusson  v.  Woodford,  IS  Ves.  221.  WMy  v. 
Welbtf,  2  Ves.  Sf  Bea.  199.,  and  see  Walpole  v.  Lord  Con^ 
tvoy,  3  Barnard  153.,  2  Vesgjun.  707-,  in  consideration  of 
the  absence  of  proof,  that  the  testator's  intention  would 
have  been  changed  by  a  knowledge  of  the  true  title,  and 
the  uncertainty  introduced  by  conjectural  inquiry  on  that 
subject. 

Lord  Hardwicke  appears,  on  one  occasion,  to  have  enter- 
tained an  opinion,  that  the  doctrine  of  election  is  not 
applicable  to  interests  in  remainder  after  an  estate  tail,  Bor 
V.  Bor,  3  Bro.  P.  C.  ed.  TonU.  178.  n.;  and  the  Court  of 
Exchequer  in  Ireland,  deliberately  adopted  that  conclusion, 
Stewart  v.  Henry,  Fern.  Sf  Scriv.  49.,  on  the  ground  that 
"  in  cases  of  wills,  things  are  to  be  taken  as  they  stood  at  the 
testator's  death ;"  and  that  if  at  that  time  the  remainder-man 
had  been  directed  to  confirm  the  devise,  as  far  as  he  could, 
by  levying  a  fine,  in  order  to  bar  his  issue,  the  tenant  in 
tail  might  the  next  moment,  have  barred  all  the  remainder- 
men, and  such  a  decree  therefore,  would  have  given  no  suIk 
stantial  benefit.  The  principle  of  this  exception  seems 
extremely  questionable ;  the  doctrine  of  election  is  applied 
to  interests,  in  respect,  not  of  their  amount,  but  of  their 
inconsistency  with  the  testator's  intention;  and  to  assume 
their  remoteness,  or  their  value,  as  a  criterion  of  the  exist- 
ence or  the  absence  of  that  intention,  would  introduce  thfl 
D  d  4  uncac-** 
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uncertainty  which  on  questions  of  property,  is  perhaps  the 
worst  defect  of  law.  Accordingly,  the  doctrine  of  election 
has  heen  declared  to  be  applicable  to  **  interests  immediate, 
remote,  contingent,  of  value,  or  not  of  value."  2  Ves. 
jun.  69T.,  and  in  Graves  v.  Forman^  cit.  S  Ves.  67,  Lord  • 
Hardmche  seems  to  have  applied  it  to  an  estate  for  life  in 
remainder  after  estates  tail ;  and  see  Highvoay  v.  Banner^ 
1  Bro.  C.  C.  584. 

The  opinion  of  Lord  Northington^  that  the  rule  of  elec- 
tion, ''  must  be  confined  to  plain  and.  simple  devises  of  the 
inheritance,  and  cannot  be  extended  to  limitations."  Far- 
Tester  vv  Cottony  Amb.  388.,  1  Eden.  532.  is  not  sanctioned 
by  subsequent  authorities. 

It  has  been  decided,  that  an  appointment  by  will,  under  a 
power  to  -appoint  among  children,  being  valid  to  a  certain 
extent,  and  void  for  the  remainder,  a  child  to  whom  a  part 
is  well  appointed,  is  not  excluded  from  his  proportion  of 
the  shares  of  which  the  appointment  fails ;  the  doctrine  of 
election  founded  on  compensation,  not  being  applicable  to 
a  case  vo,  which  the  testator  had  given  no  free  disposable 
property.    Bristoio  v.  Warde^  2  Ves.jun.  336. 

Nor  is  that  doctrine  applicable  against  creditors  taking 
the  benefit  of  a  devise  for  payment  of  debts,  and  also  en* 
forcing  their  legal  claim  upon  other  funds  disposed  of  by 
the  will,  Kidney  v.  Coussmaker,  12  Ves.  136.,  (an  exception 
founded  on  the  distinction  between  creditors,  as  claimants 
for  a  valuable  consideration,  and  devisees  and  legatees  as 
volunteers);  nor  against  a  creditor,  who,  in  the  character  o^ 
heir,  has  disputed  the  validity  of  a  devise  for  payment  of 
debts,  Deg  v.  Degj  2  P.  Wms.  418. ;  nor  in  favour  of  a  reo- 
duary  legatee,  "  if  a  particular  demand  of  any  one  taking 
a  benefit  under  the  will,  subjects  the  personal  estate  to  a 
debt,"  3  Ves.SSS.y  2  Ves,jun.56l.;  a  claim  to  the  residue 
supposing  the  previous  satisfaction  of  debts. 

A  devisee  claiming  by  the  will,  is  not  precluded  from  en- 
joying a  derivative  interest,  to  which  he  is  entitled  at  law, 
under  a  legal  estate  taken  in  opposition  to  the  will ;  thus,  a 
husband  may  be  tenant  by  the  curtesy  of  an  estate  tail,  held 
by  his  wife  against  a  will,  under  which  he  accepted  benefits. 
Lady  Cavan  v.  Pulteney^  2  Ves.  jun.  544.,  3  Fes.  384.; 
the  estate  taken  in  opposition  to  the  wiU,  vesting  with  all  its 
legal  incidents.  Nor  will  the  election  of.  the  heir,  a  married 
woman,  between  real  estates  the  subject  of  a  void  devise, 
3  and 
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and  a  legacy  to  her  separate  use,  affect  the  marital  righu  of        1818. 
the  husband,  deriving  no  benefit  from  the  will.    Brodie  v. 
Barry,  2  Ves.  S;  Bea.  127. 


Rolls. 
GRETTON  V.  HAWARD.  (a)  i8i9. 

"DY  his  will  dated  the  18th  of  June  1747,   Serle  Ed-  By  the  will  of 

*ooard  Himardy  beinff  seised  of  certain  estates  at  ?•»  ^'  ^^  ^ 
,  ^  dow  took  a 

Charing  Cross  and  in  Saint  Martin\  subject  to  a  mort-  life  interest^ 

gage  iu  fee,  devised  and  bequeathed  all  his  real  and  chnd^en^Ae 
personal  ^tate  to  his  wife  Ann  Hawardf  (she  first  paying  remainder  in 
his  just  debts  and  funeral  expenses),  and  after  her  de-  i^Jonimon 
cease,  to  the  heirs  of  her  body  share  and  share  alike,  if  '^^  h>s  real 
more  than  one;  and,  in  de&ult  of  issue  to  be  lawfully  annual' value 
begotten  by  the  testator,  to  be  at  her  own  disposal ;  ^^V^'^  ^'^ 
and  he  appointed  his  wife  sole  executrix  and  residuary  foneous  ex- 
legatee,  pectatjonof 
6  acqumng  an 

absolute 

The  testator  died  in  1766,  leaving  Ann  Haward  his  p^ritionf^Y- 

widow,  and  Edward  Haward^  Ann  Hawardj  (afterwards  ^"8  levied  a 

Ann  Gardner^)  Elizabeth^  William^  Francis^  and  James^  husband's 

Howard^  his  six  surviving  children  by  her,  of  whom  ?*^»  d®-. 

Edaoardf  Franci^^  and  James  died  intestate  and  without  of  them,  worth 

issue,  leaving  WiUtam  their  heir.  "'^"^  *^^^, 

'  o  per  onnunif  to 

G,  her  grand- 
son in  fee;  another  portion  of  like  amount,  (together  with  an  estate  of  her  own  at 
K^  of  Uie  annual  value  of  115/.)  for  the  benefit  of  the  widow  and  children  of  IV. 
her  eldest  son ;  and  the  residue,  worth  about  C»00l,  per  annumy  to  her  daughter  E. 
in  fee  :  W,  being  entitled,  under  the  will  of  <S).,  as  one  of  his  children,  to  one-sixth, 
and  as  heir  to  three  of  his  brothers  who  died  without  issue,  to  three-sixths,  of  hit 
fatbei^s  estates,  devised  all  his  real  estate  for  the  benefit  of  his  widow  and  chil- 
dren, and  died  shortly  before  his  mother. if..*  the  widow  and  chDdren  of  W,  elect- 
ing to  take  under  the  will  of  5.,  and  in  opposition  to  that  of  A.,  and  by  that 
election  frastrating,  to  the  extent  of  455/.  per  annum,  the  disposition  of  the  latter 
in  jfavour  off.,  E,  is  entitled  to  the  estate  at  NAn  partial  compensation. 

(«)  This  case,  of  recent  date,  Is  introduced  here  in  consequence 
^^  its  connection  with  the  doctrine'  discussed  in  the  preceding. 

Ann 
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1818.  Ann  Hawardj  the  testator's  widow,  entered  into  pos* 

sesson  of  his  estates,  and  being  advised  that  under  hi& 
will  she  took  an  estate  tail,  and  that,  the  remainder  in 
lUwAftD  fgg  being  in  herself,  she  might,  by  levying  a  fine^  acquire 
the  power  of  disposing  of  the  estates  devised  to  her,  on 
the  8th  of  September  1807,  executed  a  deed,  covenanting 
to  levy  a  fine,  (which  was  afterwards  levied,)  and  de- 
claring, that  it  should  enure  to  such  uses  as  she  ahoold 
by  deed  or  will  appoint. 

By  her  will  dated  the  7th  of  August  1809,  Ann  Ha- 
ward  devised  three  messuages,  (part  of  her  husband's 
estates,)  as  to  one  moiety,  to  her  grandson  George  Gard- 
ner  in  fee,  and  as  to  the  remaining  moiety,  to  B*  Page^ 
W.  WatsoHy  and  R.  L.  AppUyard,  their  heirs  and  assigns, 
in  trust  to  sell  and  stand  possessed  of  the  purchase 
money,  in  trust  for  Jane  Hawardj  the  widow  of  the  tes- 
tatrix's late  son  WiUiam  Haward^  and  for  such  of  the 
children  of  WiUiam  Howard  living  at  the  testatrix's  de- 
cease, as  being  sons  should  attain  twenty-one,  or  being 
daughters  should  attain  that  age  or  be  married,  equally 
to  be  divided  between  Jane  Howard  and  such  children ; 
with  remainder,  in  case  of  all  dying  before  their  shares 
vested,  to  George  Gardner j  his  executors,  &c. ;  and  the 
residue  of  her  late  husband's  estates  she  devised  to  her 
daughter  Elizabeth  Howard  in  fee.     The  testatrix  then 
devised  to  Page^  Watson^  and  AppUyardf  an  estate  at 
Nine  Elms  in  the  county  of  Surty^  to  which  she  was 
entitled  in  her  own  right,  upon  trust,  till  each  of  the 
children  of  her  late  son  WiUiam  Howard^  living  at  her 
decease,  should  attain  the  age  of  twenty-one  years  or 
die  under  that  age^  to  permit  Jane  Haaard  to  enjoy  it, 
(if  she  should  so  long  continue  unmarried,)  to  the  in- 
tent that  the  produce  might  be  applied  by  her  towards 
the  maintenance  of  herself  and  the  child  or  children  of 
William  Howard^  and  upon  Curther  Irust,  as  soon  as  each 

of 
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of  the  children  of  WUUam  Hawardf  living  at  the' testa-        1818. 
trix's  decease^  should  attain  the  age  of  twenty-one  years     \j    - 
or  die  under  that  age,  to  sell  the  premises  and  stand  «. 

possessed  of  the  purchase  money  upon  such  trusts,  for  ^^a^* 
the  benefit  otjane  Hceaard  and  the  children  of  WiUiam 
Haaxxrdj  as  before  expressed  concerning  the  money  to 
arise  from  the  sale  of  the  moiety  of  the  three  messuages 
devised  to  them;  but  in  case  no  child  of  WiUiam 
Hcpward  should  live  to  attain  a  vested  interest,  upon 
trust  for  Elizabeth  Hcfwardf  her  executors,  &c.  The 
testatrix  devised  and  bequeathed  to  EUzabeth  Hafmard 
the  residue  of  her  real  and  personal  estate  and  appointed 
her  executrix. 

Ann  Howard  died  in  Februofy  1810,  leaving  William 
Howard  the  younger  her  grands(m,and  heir,  (heir  also 
of  his  iBither  the  late  W.  Hcanardf  and  of  his  grand- 
£Either  the  testator  Serle  Edward  Howard,)  and  the 
remaining  children  of  the  late  W*  Howard  and  George 
Gardner^  her  grandchildren,  and  EUxdbdh  Howard  her 
only  child. 

William  Howard^  who  died  shortly  before  his  mother 
Ann  Howard,  by  his  wiU,  dated  the  27th  of  December 
1808,  devised  all  his  real  estates  to  Henry  Gretton  and 
Isaac  Andrews  in  fe^  upon  trust  to  sell  and  stand  pos- 
sessed of  the  purchase  money,  and  also  of  his  personal 
estate  in  trust,  as  to  one-seventh,  fer  his  wife  Jane  Ha- 
luardf  her  executors,  &&,  and  as  to  the  remaining  six- 
sevenths,  fi)r  all  his  children,  living  at  his  decease  or 
bom  in  due  time  afterwards,  in  equal  shares,  with  be- 
ne6t  of  survivorship  between  them,  in  case  any  should 
die  under  the  age  of  twenty-one  years,  with  remainder, 
in  case  of  the  death  of  all  such  children,  for  Jane  Ho" 
iBardj  her  executors,  &c.  He  appointed  his  wife,  and 
Gretton  and  Andrews,  executf  ix  and  executors,  and  de- 
clared 
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1818.       clared  that  the  provision  made  for  her,  was  intended  in 
full  satisfaction  of  her  dower  or  thirds. 

William  Howard  died  in  May  1809,  leaving  W^  Ha^ 
voard  the  younger  his  eldest  son  and  heir,  and  Jane 
Haward  his  widow,  and  five  younger  children. 

In  1811,  the  trustees  named  in  the  will  of  fV*  Ha- 
imrdi  and  his  widow  and  younger  children,  instituted 
the  present  suit  against  Elizabeth  Haward  the  surviving 
daughter  of  SerU  Edward  Haward,  George  Gardner  one  of 
his  grandsons,  William  the  eldest  son  and  heir  of  William 
Haward  deceased,  the  trustees  named  in  the  will  ofAnn 
Haward,  and  the  mortgagees ;  insisting  that  under  the  will 
of  Serle  Edward  Hccwardy  his  widow  Ann  Howard  took 
only  an  estate  for  life^  and  that  Willliam  Haward^  as  his 
heir,  was  entitled  to  the  reversion  in  the  devised  estates^ 
subject  to  the  life  interests  of  the  widow  and  of  the  other 
children,  or  if  the  children  took  estates  in  fee  ampler 
then,  that  W.  Haward  was  entitled  to  one-sixth  of  the 
devised  estates  in  his  own  right,  and  to  three-sixths  as 
heir  of  the  three  children  of  Serle  Edward  Haward  who 
died  without  issue. 

The  bill  prayed  that  the  will  of  William  Haward 
might  be  established,  and  the  trusts  carried  into  exe* 
cution ;  that  the  will  of  Serle  Edward  Haward  might  be 
established,  and  the  interests  taken  thereunder  by  the 
late  Ann  Haward  and  William  Haward  declared ;  and 
that  such  part  of  the  premises  as  passed  to  William  Ha- 
ward under  the  will  of  Serle  Edward  Haward,  or  as  his 
heir,  or  as  the  heir  of  his  other  children  deceased,  might 
be  sold,  and  one-seventh  of  the  produce  paid  to  Jcme 
Haward,  and  the  remaining  six-sevenths  to  the  trustees 
named  in  the  will  of  WiUiam  Howard,  in  trust  for  his 
chSdren. 

At 
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At  the  hearing  of  the  cause  on  the  5th  of  JtJ^  1813,  ^  1818. 
the  Master  of  the  Rolls  directed  a  case  for  the  opinion 
of  the  Judges  of  the  Court  of  Common  Pleas,  who  cer- 
tified, that  under  the  will  of  Serle  Edward  Haward^  his 
widow  Ann  Howard  took  an  estate  for  life  only  in  the 
devised  premises;  and  each  of  her  six  children  a  fee 
simple  in  remainder  expectant  upon  the  mother's  life 
estate,  in  one  undivided  sixth-part  of  the  premises,  as 
tenant  in  common  with  the  other  five  children,  (a) 

By  the  decree  on  th^  29th  of  July  1816,  the  rights 
of  the  parties  were  declared  conformably  to  this  certifi- 
cate {b) ;  and  it  was  farther  declared,  that  William  Hon 
wardy  at  the  time  of  making  his  will,  and  of  his  de^th, 
was  as  one  of  the  six  children,  of  Serle  Edward  Ha^ 
wardj  seised  of  the  reversion  of  one-sixth  part  of  his 
estates,  and  of  the  reversion  of  three  other  sixth-parts 
thereof,  as  the  only  surviving  brother  and  heir  of  £<f- 
ward^  FranciSf  and  James,  Howard  i  that  Elizabeth  Ha-- 
ward  was,  as  one  of  such  six  children,  seised  in  her  own 
right  of  one  other  sixth-part,  and  George  Gardner^  as 
the  onl^  child  and  heir  of  Ann  Gardner  (formerly  Ann  , 
Howard)  deceased,    of  the^ remaining  sixth-part;   the 
decree  also  declared,  that  the  children  of  JViUiam  Ha- 
ward  must  elect  whether  they  would  take  under  or 
against  the  will  of  Ann  Howard  ;  and  James  Howard^  and  infants  bdog ' 
Edward  Howard  being  infimts,  it  was  referred  to  the  ^"^^^^j^ 
Master  to  inquire  whether  it  would  be  for  their  benefit  or  against  a. 
to  take  under  or  against  the  will  (.)  tlf^ 

to  inquire 
(«)  6  Taumt.  94.  {h)  1  Mer.  448.  which  was  for 

Under  ^"^  '^^'• 

(c)  Some  variety  of  practice  appears  to  liave  prevailed, 
in  the  event  of  disability   (by  minority  or  coverture)  of 
the  person  bound  to  elect.    On  a  devise  to  a  younger  son, 
by  a  will  not  duly  attested,  contaimng  a  Gondngent  le- 
gacy 
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1818.  Under  this  decree,  the  adult  children  of  William 

G^ETT  M     Howard^  having  elected  to  take  against  the  wiU  of 

Hawabd. 


gacy  to  the  heir,  with  express  condition  of  forfeiture  if  she 
controverted  the  will,  the  heir  being  an  infant,  Lord  Hard- 
toicke  held  ''  that  she  could  not  judge  for  herself,  nor  could 
the  Master  judge  for  her,  it  being  on  several  contingencies, 
so  that,  until  she  came  of  age,  no  election  could  be  made;" 
and  he  directed  the  devisee  (being  restrained  from  com- 
mitting waste)  to  receive  the  rents  of  the  devised  estates, 
subject  to  farther  order.  Boughton  y.Boughton^  2  Ves.  12.  (a) 
According  to  Vernon's  report,  a  like  course  was  pursued  in 
Thomas  v.  Gt^lest  2  Vem.  232.,  but  from  the  Register  it  ap- 
pears, that  in  that  case,  the  rights  of  the  parties  werefoundecU 
not  so  much  in  the  doctriue  of  election,  as  in  express  con- 
tract between  the  testatrix  and  the  ancestor  of  the  infant 
heir.  In  Bor  v.  J5or,  3  Bro.  P.  C.  ed  TomL  173,  final  elec- 
tion by  the  heir  was  suspended  during  minority,  with  pro- 
visional election  by  his  guardian  in  the  interval ;  the  Lord 
Chancellor  o£  Ireland  having  decreed,  that  the  infant  should 
have  six  months  after  he  attained  the  age  of  twenty-ooe 
years  to  elect,  and  should,  in  the  mean  time,  receive  the  rents 
of  the  devised  or  descended  estates  at  the  election  of  his 
guardian,  without  prejudice,  and  subject  to  the  order  of  the 
Court.  In  Chettoynd  y. Fleetwood,  1  Bro.  P.  C.  ed.  Tond.  300., 
2  Schoaki  Sf  L^.  266,  an  infant  heir  being  under  an  obli- 
gation to  elect,  either  to  provide  for  the  payment  of  a  sum 
which  his  ancestor  had  covenanted  to  pay,  or  to  convey 
estates  which,  in  consideration  of  that  payment,  had  been 
settled  on  him,  Lord  Talbot  C.  directed  an  inquiry  which 
would  be  most  beneficial  to  the  infant,  and  on  the  Master's 
report  decreed  payment  of  the  sum ;  and  his  decree  was 
affirmed  by  the  House  of  Lords.    A  like  practice  seems  to 


(«)  The  proprie^  of  this  order  has  been  questioned,  not  without 
plausibility,  IM^'s  Supplement,  p.  848.;  posuUy  it  proceeded  on 
the  notion  that  the  disposition  of  the  will  should  not  be  distuibed 
except  by  actual  election  to  take  against  it,  and  that  any  inconve- 
nience consequent  on  the  suspense  of  election,  ought  to  aflbct  the 
individual  by  whose  disability  it  was  occasioned.  See  s  Vn. 
jm,  697. 

have 
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Ann  Hwaoard^  arid  the  Master  having  reported  that  the 
like  election  would  be  for  the  benefit  of  the  infisint ;  a 

petition 


1818. 


hare  been  adopted  in  Goodxoyn  v.  Goodtoyn^  1  Ves.  228. ; 
but  in  Streaifield  t.  Streatfieldj  Ca.  Temp.  Talb.  176,  the 
fame  judge  postponed  election,  on  the  ground  of  the  in- 
ability of  the  heir  to  elect  during  minority,  (see  the  decree 
post  p,  447.  (C) ) ;  and  in  Hervey  w,De$bouv€rie^  Ca.  Temp, 
Talb,  ISO.  reserved  the  election  of  an  infant  daughter  of  a 
freeman  of  London  to  take  by  the  will  or  the  custom,  until 
twenty-one  or  marriage. 

In  Ruskout  V.  Ruthout,  6  Bro.  P.  C.  ed  Toml.  89,  an  infant 
being  bound  to  elect  between  different  sums  (one  payable  at 
eighteen  or  marriage,  and  the  other  at  twenty-one  ormar-^' 
^^^)y  charged  on  distinct  funds,  Lord  Cowper  C.  decreed 
that  she  should  make  her  election  at  the  age  of  eighteen ; 
she  accordingly  at  that  age  (by  a  written  instrument)  elected 
to  take  the  latter  sum,  and  the  decree  was  affirmed  by  the 
House  of  Lords.  Lord  Redesdale  has  stated,  that,  in  this 
case,  **  it  was  considered  that  the  Court  was  bound  to  see 
what  was  for  the  benefit  of  the  infant,  and  make  election 
for  her,  for  otherwise  other  persons  might  be  injured  for 
want  of  that  election/'  ^  Schoales  Sf  Left.  267.  It  seems 
difficult  to  reconcile  this  statement  with  the  printed  report, 
according  to  which  the  infant  was  ordered  to  elect,  and 
actually  elected,  and  the  election  was  suspended  during  five 
years,  the  decree  to  elect  having  been  pronounced  in  1716, 
and  the  election  made  in  1721.  In  Bighndy,  Huddkstonef 
S  Bro.  C.  C.  285,  n.  the  Master  was  directed  to  inquire 
whether  it  would  be  for  the  benefit  of  the  infant  heir  to  take 
under  or  against  the  settlement. 

In  the  instance  of  disability  by  coverture,  'LoxiMardwUke 
held,  that  a  married  daughter  of  a  freeman  of  the  city  of 
London  could  not  declare  her  election  to  take  her  share  of 
her  father's  personal  estate,  under  his  will  or  by  the  custom, 
without  appearing  either  in  Court,  or,  if  resident  abroad, 
before  persons  named  as  commissioners ;  Parsons  v.  Dunne, 
2  V€s.GOf  Bek's  Supplement,  276. ;  and  a  case  was  on  that 
occasion  cited,  in  which  the  husbaad  and  wife  attending  in 

court. 
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1818.  petition  was  presented  by  Elizabeth  Howard^  stating,  in 
addition  to  the  preceding  facts,  that  the  estates  of  Serle 
Edward  Hawardj  were  let  at  rents  forming  a  total  of 
870i  2>^  annuniy  of  which  the  portion  devised  by  Ann 


court,  and  differing  in  election,  "  Vemei/,  Master  of  the  Rolls, 
referred  it  to  a  Master,  to  see  what  was  most  for  her  benefit." 
2  Ves.  61.     See  2  Ves.jun.  560.,  4  Ves.  626. 

In  Ardesoife  v.  Bennett  2Dich.A6X  the  receipt  during 
five  years,  by  a  married  woman,  of  interest  on  a  legacy 
bequeathed  to  her  separate  use,  and  manifestly  more  valuable 
than  the  estate  to  which  she  had  an  alternative  title,  was 
held  to  constitute  an  election  conclusive  on  her  heir. 

In  Ptdteney  v.  Darlingtony  Mrs.  Pulteney  was  ordered, 
within  a  limited  time,  to  signify  her  election  to  take  under 
the  will  of  Sir  William  Ptdteney,  or  under  the  will  of  General 
Ptdteney,  by  signing  the  Registrar's  book  by  her  clerk  in 
court ;  and  the  time  having  expired,  the  Master  was  directed 
to  inquire  which  claim  was  preferable,  and  election  was 
made  in  conformity  to  his  report.  7  Bro,  P.  C.  ed.  TomL 
546,  547.,   3  Ves.  385.,   2  Ves.  jun.  560. 

Lord  Rosslyn,  in  Wilson  v.  Lord  John  Totonshend,  2  Ves» 
jun.  693,  alluded  to  various  orders  in  the  instance  qfjemmes 
covertes  bound  to  elect,  directing  an  inquiry  by  the  Master, 
which  fund  would  be  most  beneficial ;  but  the  comparative 
value  of  the  funds  appearing  there  on  the  pleadings,  he 
decided  the  question,  and  dismissed  the  bill  without  a  re- 
ference. In  Vane  v.  Lord  Dungannon,  Lady  CharloUe  Kerr, 
tLjemtne  coverte,  was  directed  to  make  her  election  before 
the  Master  within  six  months.  2  Schoales  Sf  Lefr.  133. 

Lord  Eldon  seems  incidentally  to  admit  the  practice  of 
directing  an  inquiry  by  the  Master  as  established  in  the 
instance  of  coverture,  Davis  v.  Page,  9  Ves:  350. ;  and  it 
is  understood  as  established  in  the  instance  of  minority  also; 
(see  ante  p.  413. 4"  2  FonbL  Treat  on  Equity,  326,  n.),  though 
possibly  it  would  not  be  unreasonable,  in  the  latter  instance  at 
least,  considering  that  preference  may  be  determined  by  cir- 
cumstances independent  on  pecuniary  value,  to  distinguish 
between  cases  where  the  interests  of  third  persons  require  an 
immediate,  and  where  they  admit  a  suspendedi  election. 

Howard 
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Howard  to  the  petitioner,  amounted  tq  600/^  the  1818. 
remainder  being  by  her  devised  in  moieties,  (of  185/. 
each,}  oHe  to  George  Gardner^  the  other,  for  the  benefit 
of  Jime  Howard  and  }ier  children  by  William  Hawardf 
to  whom  the  testf^ix  had  ahK>  devised  her  own  estate 
-ax  Nine  ElmSf  of  the  annual  value  of  II SL^  and  who 
therefore^  under  her  disposition,  would  take  to  the 
amount  of  250/.  only;  that  by  the  decree,  the  petitioner 
and  George  Gardner^  take  each,  one-sixth  of  Serle  Ed" 
toord  Howard's  estBLtes^  amounting  to  1451.  per  atmumj 
axid  Jane  Howard  and  her  children  take  the  remaining 
feur-sixth  parts,  amounting  to  580L  per  annum^  by  which 
distribution,  Gardner  derives  a  benefit  of  lOLper  anmaoy 
and  Jane  Howard  and  her  children,  (independently  on 
the  Nine  Elms  estate  intended  for  them),  of  445/.  per 
annumj  while  the  petitioner  sustains  a  loss  of  ^55L 
per  annum.  The  petition  prayed,  that  the  petitioper 
might  be  declared  entitled  to  the  estate  at  Nine  Elms^ 
devised  by  Ann  Haaxxrd^  for  the  beneQt  otjane  Howard 
and  her  children,  by  way  of  compensation,  as  far  as  it 
would  extend,  for  the  loss  sustained  by  the  petitioner 
of  the  estates  devised  to  her  by  Ann  Hceaxtrd^  which 
JaneHceword  and  her  children  have  elected  to  tak9 
against  the  will  oi  Ann  Howard  \  and  that  in  taking 
the  accounts  directed  by  the  decree^  of  the  rents  of 
Serie  Edward  Haward^^  estates,  the  Master  might  allow 
to  the  petitioner  a  proper  sum,  in  compensation  for  the 
rent  of  the  estate  at  Nine  Elms,  from  the  death  of  Ann 
Howard,  till  the  petitioner  should  be  let  into  possession, 
CO  be  paid  from  the  share  of  Serle  Edward  HanoorSs 
estates,  to  which  Jane  Howard  and  her  children  should 
be  found  entitled. 

The  petition  having,  on  the  last  petition  day,   been         isig. 
ordered  to  stand  over  for  argument,  was  this  day  argued.      ^^2f  ^^* 

Vol.  I.  Ee  Mr. 
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1818;  Mr.  12brn«  and  Mr.  SiodiMB  for  the  pedtioo. 

•GmBTTON     '     ^^  ^^^^^  is  to  be  found  in  all  drcumstances  predsdy 
*•  similar  to  the  present,  but  die  petition  proceeds  on  the 

general  principle,  that  where  one  densee,  by  electing  to 
take  against  the  will,  frustrates  the  testator's  intention  in 
iavor  of  another,  the  benefit  designed  for  the  former 
shall  be  applied  in  satisfaction  of  the  latter.    Strea0ldd 
V.  StreatfieUL  {a)    The  petitioner  being,  by  the  election 
of  the  widow  and  children  of  WitUam  Hcntxard  to  assert 
their  prior  rights  under  the  will  of  the  grahdfitther, 
against  the  will  of  Ann  Hceaoardj  excluded  from  the 
estate  devised  to  her  by  the  testatrix,  is  entitied  to  be 
indemnified  pro  tanto  from  the  Nine  Elms  estate  destined 
for  them.     The  plaintiffi,  seeking  the  aid  of  a  court  of 
equity,  must  submit  to  its  rules,  and  cannot  compel  an 
inequitable  distribution.     The  situation  of  the  heir  is, 
for  this  purpose,  not  distinguishable  firom  that  of  the 
bther  children  of  William  HawareL     In  the  case  cited, 
the  Court  applied  the  doctrine  against  the  heir  claiming 
adversely,  though  in  that  character,  by  descent ;  here  the 
heir  appears  in  the  character  of  devisee^  electing  to  take 
under  the  will  of  his  grandfather ;  the  rule,  therefore, 
that  no  one  shall  claim  at  once  tmder  and  agunst  a 
will,  is  personally  applicable  to  him.  • 

Mr.  Wrm/t  for  William  Haward^  the  heir  of  his  lather, 
otAnn  Howard^  and  of  Serle  Edroard  HawtntL 

I  admit  that  where  the  ancestor  devises  to  his  heir  an 
estate  of  which  he  has  power  to  dispose  o(  and  to  a  third 
person  another  estate  settled  on  the  heir,  and  the  heir  as- 
serts his  rights  under  the  settlement,  he  shall  not  retain 
the  estate  given  to  him  by  the  will.  Here  the  estate 
which  the  petitioner  claims  was  devised  for  the  benefit, 
not  of  the  heir  alone,  but  of  the  widow  arid  all  the 

(a)  Ca.  Temp.  Tatb.  176. 

.  chiUren 
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thiUFeii  of  his  father;  and  it  is  by  khe  joint  eleelkm  of  I81«. 
those  persons^  not-  the  sin^e  dection  of  the  heir/ 
that  the  intentioa  of  the  testatrix  in  fiv^or  of  the  peti- 
tioner is  frustmted.  The  doctrine  of  oompensatioa  has 
jbeen  applied  in  bequests  of  personalty*  or  devises  dis- 
i^pointed  by  the  election  of  the  heir,  but  it  has 
never  been  extended  against  the  heir  in  the  instance  of 
devises  disappointed  by  the  decdcm  of  others.  The  de- 
visees electing^  to  claim  against  the  vUl,  the  estate  de« 
allied  for  them  beoomes,  in  the  event,  undisposed  o^ 
and  belongs  therefore  to  the  heir;  upon  what  principle 
can  the  Court  take  from  him,  for  the  benefit  of  the 
petitioner,  the  shares  of  that  estate  whidi  those  devisees 
hove  by  their  electi(»i  abandoned?  Admitting  that 
his  own  share  is  within  the  doctrine  supposed,  no 
case  has  decided  that  be  u  not  entitled  to  retain  the 
shares  which,  by  reason  of  the  election  of  others,  de- 
volve to  him  as  undisposed  o£  The  devise  on  trust 
caanot  a&ct  the  question ;  the  estate  in  the  trustees  is 
neutral,  and  the  point  must  be  determined  as  if  the 
leigal  estate  had  descended  to  the  heir. 

.  Another  question  is,  whether  the  Court  will  interfere 
in  the  instance  of  partial  disappointment?  A  course 
which  would  involve  great  difficulties  of  calculation* 
The  analogous  practice  under  the  statute  of  distribiitioni 
(the  practice  c£  bringing  into  hotchpot  sums  advanced 
durii^  the  life  of  the  intestate),  has  never  been  extended 
to  instances  of  partial  intestacy,  where  by  a  will  a&ct* 
in|f.only  a  portion  of  the  property,  benefits  are  given  to 
scune  of  the  children ;  the  Court  being  unable  to  ascer- 
tain whether  ^ther  the  particular  intention  of  the  party, 
or  the  equity  of  the  casCi  would  be  accbmplished  by  such 
an  arrangement,  and  declining  to  encounter  the  intri* 
caey  of  calcalation# 

E  e  It  A  tiiird 
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1818.  A  third  peculiarity  of  this  case,  and  a  distinct  ob- 

jection to  this  petition,  is,  that  the  petitioner  hersdf,  in 
efiect,  takes  against  the  will  of  her  mother ;  her  interest 
in  the  estat;^  of  Serk  Edward  Hemardj  devolves  on  her 
as  his  devisee ;  a  character  inconsistent  with  that  in  which 
she  claims  compensation. 

Mr  G.  WUson^  for  the  Phiintifls,  insisted,  that  if  ibe 
petitioner  was  entitied  to  the  estate  at  Nine  Elmsj  al- 
lowance roust  be  made  for  sums  expended  by  the 
Plalntiils  in  its  improvement. 

The  Master  of  the  Rolls. 

The  object  iii  directing  tiiis  petition  to  stand  over  for 
argument  was  to  discuss,  not  the  general  doctrine  of  elec* 
tion,  but  the  peculiarities  of  the  case,  and  the  question, 
on  which  few  authorities  occur,  what  disposition  is  to  be 
made  of  the  estate  relinquished  by  a  party  who  elects  to 
take  against  the  will?  The  principle  of  election  is  clear,  not 
merely  as  an  abstract  theory,  but  as  pursued  to  practical 
consequences.  When  a  party  elects  to  abide  by  the  will, 
the  practical  consequence  is,  that  he  must  relinquish  his 
own  estate,  of  which  the  will  purports  to  dispose;  and 
the  Court  has  in  some  instances  ^directed  him  to  execute 
a  conveyance,  in  conformity  to  the  intention  of  the  tes- 
tator, not  leaving  the  estate  to  pass  by  the  will,  which 
would  give  to  the  devisee  only  an  imperfect  title.  The 
doctrine  is  so  stated  by  Lord  Commissioner  Eyre^  in 
Blake  v.  Bunbury  (a),  (concurring  with  many  other  cases,) 
and  there  the  plaintffi,  electing  to  daim  <<  under  the  will, 
was  decreed  to  convey  the  rent  charge  to  the  uses  of  the 
will."  (&}  The  Court  imposes  an  implied  condition,  that 
if  the  party  accepts  the  estate,  which  the  testator  had 
power  to  give,  he  shall  convey  his  own,  over  which 
the  testator  had  no  power^  to  the  individual  to  whom  it 

(a)  1  Vet.jun,S2S.       ,  (b)  Id.  637. 

is 
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is  actually,  but  ineffectually,  devised.  If  he  refuses  to 
abide  by  that  condition,  and  preferring  his  own,  rejects 
the  estate  offered  to  him  on  the  terms  under  which,  if  at 
all,  he  must  take  it,  renouncing  the  will,  it  is  a  practical^ 
consequence  that  he  is  not  permitted  to  retain,  but  must 
relinquish,  the  benefits  which  it  purports  to  confer  on 
him.  So  far  is  clear;  not  as  an  abstract  proposition, 
but  as  a  practical  contrivance.  In  most  instances,  the 
party  has  elected  to  abide  by  the  will,  and  then  no  diffi- 
culty occurs.  This  case  presents  further  peculiarities, 
in  addition  to  the  circumstance  of  election  to  take 
against  the  will.  If,  however,  a  clear  rule  is  established^ 
no  theoretical  objection  can  be  suffered  to  interfere  with 
it;  if  no  rule  exists,  the  Court  must  on  principle  con- 
sider what  is  to  be  done  in  a  new  case.  Being  reluct- 
ant to  innovate^  more  especially  in  a  question  of  real 
property,  I  was  desirous  to  ascertain  whether  it  had  not 
been  settled  by  decision,  that,  in  the  event  of  election 
to  reject  the  will,  the  estate  relinquished  by  that  election, 
shall  be  taken  from  the  heir  at  law,  and  ^ven  to  the 
disappointed  devisee. 


18ia 


Nqys  V.  Mordaunt^  determined  in  1706,  i^  said  to  be 
the  first  case  on  the  subject  of  election;  and  a  great 
authority.  Chief  Baron  Enpre  (a). has  described  this  prac- 
tice of  putting  devisees  to  election,  however  reasonable^ 
as  a  strong  operation  of  a  court  of  equity.  I  cannot 
say  that  I  am  at  all  satisfied  that  the  mere  circumstance 
of  peculiarity  in  this  case,  that  the  heir  at  law  is  one  of 
the  individuals  who  have  made  election,  ought  to  dis- 
tinguish it.  Though  a  party  must  be  taken  to  have 
elected,  still  if  a  new  right  arises,  not  adverted  to  at  the 
time,  as  no  one  is  ever  compelled  to  elect  till  the  whole 
subject  matter  has  been  ascertained,  and  he  knows  all 


(a)  4  Bron  C.  C.  24.    l  Vet,jwu  BUS. 
Ee  3 
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1818.       his  rights  on  each  side,  the  Court  mold,  aeeocdn^lD 
its  habit,  indulge  him  with  farther  opportuni^  to  be  in* 
formed  of  his  interests.    It  is  to  be  oonsideffed  dao, 
that  the  heir  is  bound  to  elect,  and  has  made  election, 
not  in  the  character  of  heir,  but  between  two  instni- 
ments  in  neither  of  which  is  that  diaracter  concerned ; 
he  is  required  to  declare  whether  he  will  abide  by  the 
will  oiSerle  Edward^  or  by  the  will  of  Jbms  of  these  he 
prefers  the  former,  but  that  choice  has  no  connection 
with  his  claim  as  heir.    When  the  heir  asserts  his  paia* 
mount  tide,  no  court  is  authorised  a  priori  to  in^fxise 
any  condition  on  him.    Insisting  on  his  ri^t  before  the 
will  was  made,  and  dediningto  Accept  any  beuefit  under 
it,  what  authority  has  this  Court  to  annex  a  qualifi- 
cation ?  To  deprive  him  of  a  title  prior  to  any  will?  I 
think,  therefore^  that  neither  of  these  points  is  coi^ 
elusive;  but  the  fiiir  way  of  considering  the  questioii, 
and  the  true  test,  is  this ;  supposing  the  4idr  not  in- 
terested in  either  instrument,   nor  having  made  any 
dection,  to  advance  a  claim  to  this  hcerediias  jacenSf 
alleging  that  the  estate   not  being  accepted  by  the 
person  for  whom  the  testator  destined  it,  is  in  effisct 
given  to  no'one^  and  therefore  (as  a  dense  lq>sed  by  the 
death  of  the  devisee  in  the  life  of  the  testator)  devolves 
to  him  in  his  character  of  heir;  supposing  him  thus 
ncdther  affected  by  any  antecedent  acts,  nor  interested  in 
the  property  under  an  instrument  vluried  by  the  wills  of 
his  fether  or  grandmother,  how  would  the  Conrt  deal 
with  his  claim  ?  On  general  principles,  it  migfat  be  saidf 
that  the  estate  not  being  in  the  event  effisctnally  given, 
die  devisee  (who  cannot  be  permitted  to  enjoy  a  doable 
benefit,  both  the  property  devised  to  him,  and  pro- 
perty die  title  to  whidi  is  inconsistent  with  the  wjll]^ 
must  indeed  relinquidi  it,  bi^  that  iAmX.  is  then  to  be 
done  with  it,  is  a  quite  different  question.     The  doubt 
is,  does  it  pass  to  the  heir,  as,  in  the  actual  evoit,  un- 
disposed 
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di^KMed  og  the  will  being  frustrated ;  or  oome  into  the       I8I84 

hands  of  the  Court,  under  an  authority  to  apply  it  for 

the  benefit  of  the  person  who  has  been  disappointed  ?  I£ 

that  authority  has  been  constantly  exercised,  however     Hawabb^ 

disputable  in  its  nature,  it  cannot  now  be  impeached. 

.  Few  cases  are  to  be  found  on  the  subject,  but  it  must 
be  acknowledged  that  the  language  of  the  great  judges 
by  whom  it  has  been  discussed,  proceeds  to  the  extent 
of  ascribing  to  the  Court  an  equity  to  lay  hold  on  the 
estate  thus  taken  from  the  devisee  by  the  principle  of 
election,  and  dispose  of  it  in  favour  of  those  whom 
he  has  disappointed ;  not  merely  taking  it  from  one^ 
but,  such  is  the  uniform  doctrine,  bestowing  it  on  the 
other.  A  doctrine  not  confined  to  instances  in  which 
the  heir  is  put  to  etection^  and  which  may  be  said  to 
bring  him  within  the  operation  of  the  general  principle^ 
but  prevailing  as  an  universal  rule  of  equity,  by  which 
the  Court  interferes  to  supply  the  defect  arising  from 
the  circumstance  of  a  double  devise,  and  the  election  of 
the  party  to  renounce  the  estate  effectually  devised ;  and 
instead  of  permitting  that  estate  to  &11  into  the  channel 
of  descent,  or  to  devolve  in  any  other  way,  lays  hold  of 
it,  to  use  the  expression  d  the  authorities,  for  the  pur*« 
pose  of  making  satisfaction  to  the  disappointed  devisees 
a  very  singular  office;  for  in  ordinary  .cases,  whefe  a 
legatee  or  devisee  is  disappointed,  the  Court  cannot  give 
relief;  but  here  it  interposes  to  assist  the  party  whose 
claim  is  frustrated  by  election.  Such  is  the  language  of 
Lord  Chief  Justice  de  Gr^  cited  with  ^)probation  by 
Lord  Loughborough  s  ^*  the  equity  of  this  Court  is  to  se^ 
quester  the  devised  estate  quousque  till  satis&ctk>n  ia 
made  to  the  disappointed  devisee."  (a)  I  conceive  it 
to  be  the  universal  doctrine  that  the  Court  possesses 

(a)  Isdf  Cawm  v*  PuUeneyt  2  Vet.jun,  5S0. 

E  e  4  power 
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I81B«  power  to  sequester  the  estate  till  satisfaction  has  been 
made,  not  permitting  it  to  devolve  in  the  customary 
course ;  out  of  that  sequestered  estate  so  much  is  taken 
as  is  requisite  to  indemnify  the  disappointed  devisee;  if 
insuflScienty  it  is  left  in  his  hands.  In  the  case  to  which 
I  have  referred,  Lord  Loughborough  uses  the  expression, 
that  the  Court  *^  lays  hold  of  what  is  devised,  and  makes 
compensation  out  of  that  to  the  disappointed  party.'' 

A  distinction  has  been  attempted  between  real  and 
personal  property :  I  cannot  see  a  principle  on  which 
the  Court  could  think  itself  at  liberty  to  sequester 
and  distribute  personalty,  in  the  event  not  given  to 
the  individual  intended,  that  would  not  apply  equally 
to  realty ;  the  object  being  to  direct  the  devolution  of 
the  property  in  a  course  prescribed  by  equity.  Un- 
doubtedly in  the  instance  of  personalty,  satisfaction  has 
been  repeatedly  given.  In  a  case  not  reported  (the  name 
of  one  of  the  parties  I  recollect  was  Brodie)  the  pro- 
perty being  divided  into  eleven  parts,  the  Court  followed 
it,  for  the  purpose  of  satis&ction ;  and  in  several  cases, 
anticipating  either  contingency,  the  decree  has  provided 
for  the  event  of  election  to  take  against  the  will,  by  a 
direction  for  making  compensation  out  of  the  estate. 
It  would  be  too  much  now  to  dispute  this  principle^ 
established  more  than  a  century,  merely  on  the  ground 
of  di£Sculty  in  reducing  it  to  practice^  and  disposing  of 
the  estate  taken  from  the  heir  at  law  without  any  will 
to  guide  it ;  for  to  this  purpose  there  is  no  will ;  the 
will  destined  to  the  devisee^  not  this  estate  but  another : 
he  takes  by  the  act  of  the  Court;  (an  act  truly  described 
as  a  strong  operation ;)  not  by  descent,  not  by  devise^ 
but  by  decree;  a  creature  of  equity. 

If  this  doctrine  were  now  advanced  for  the  first  timc^ 
some  objections  might  seem  to  occur  to  it.    The  dis- 
appointment 
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appointment  of  the  devisee  not  arising  from  any  wrong  1818. 
done  to  him,  or  any  right  withheld  from  him,  but  rest- 
ing in  the  loss  of  a  gift,  from  a  want  of  title  in  the  tes- 
tator to  dispose  of  what  is  given,  how  does  it  afford  any 
claim  to  compensation  in  a  court  of  justice  ?  The  tes- 
tator might  have  anticipated  and  provided  for  this  event, 
and  have,  in  such  case,  substituted  one  estate  for  the 
other ;  and,  perhaps,  if  he  were  now  living,  this  is  what 
he  might  wish  to  do;  but  not  having  expressed  any  such 
intention  in  his  will,  how  can  the  Court  supply  the 
omission,  and  make  a  new  will  for  him,  giving  one 
estate  not  devised,  in  lieu  of  the  estate  which  was?  In 
what  way  too  is  this  to  be  effectuated,  so  as  to  invest 
this  disappointed  devisee  with  a  clear  and  indefeasible 
title  in  the  estate  thus  given  him  by  the  Court  ?  Did 
the  estate  pass  under  the  devise  or  did  it  not  ?  If  in 
consequence  of  the  election  and  the  noncompliance  with 
the  implied  condition,  the  devisee  is  precluded  from 
taking  the  estate^  and  no  other  disposition  of  it  is  made 
by  the  will,  must  it  not  devolve  on  the  heir  at  law  as 
being  in  event  undisposed  of;  and  if  so,  what  equity  is 
there  against  the  heir,  supposing  him  no  party  to  the  elec- 
tion, to  restrain  him  from  recovering  in  ejectment;  or  if 
not  restrained,  how  is  any  defence  to  be  made  against  his 
claim  under  the  devise,  which  the  devisee  is  precluded,  by 
his  election,  from  availing  himself  of,  as  well  in  law,  ac- 
cording to  Lord  Bedesdale  (a),  as  in  equity  ?     How  too 

ia 

(a)  *'  The  rule  of  election,  I  take  to  be  a  rule  of  law,  aa 
well  as  of  equity ;  and  the  principal  reason  why  courts  of 
equity  are  more  frequently  called  upon  to  consider  the  sub- 
ject (particularly  as  to  wills)  than  courts  of  law,  I  apprehend 
is,  that  at  law,  in  consequence  of  the  forms  of  proceeding, 
the  party  cannot  be  put  to  elect;  for  in  order  to  enable  a 
Court  of  law  to  apply  the  principle,  the  party  must  either 
be  deemed  concluded,  being  bound  by  the  nature  of  the 
iostcument,  or  must  have  acted  upon  it  in  such  a  manner,  as 

to 


«i6  CASES  IN  CHANCERY. 

161 6»  b  the  devisee  ever  to  obtain  the  legal  estate^  or  to  per- 

*J~-  -^  feet  his  title  without  a  oDOveyance  from  the  heir  at 

GuraaN  ^                                in 

tu  law? 


to  be  deemed  concluded  by  what  be  bas  done ;  that  is,  to 
bave  elected.  This  frequently  throws  the  jurisdiction  into 
equity,  which  can  compel  the  party  to  make  an  election, 
and  not  leave  it  uncertain  under  what  title  he  may  take." 
2  Sehoales  S;  Le/r,  450. 

Lord  Ratslyn,  also  is  reported  to  have  said,  **  The  prin- 
ciple of  these  cases/'  (cases  of  election)  ^*  is  very  clear. 
The  application  is  more  frequent  here ;  but  it  is  recognized 
in  courts  of  law  every  day.  You  cannot  act,  you  cannot 
come  forth  to  a  court  of  justice,  claiming* in  repugnant 
rights."  2  Ves.  jun,  696.  Lord  Mansfield^  in  a  judgment 
the  authority  of  which,  on  every  point,  has  been  strongly  ques- 
tioned, Sugden  on  Potoersy  498.,  et  seq.^  professed  the  same 
opinion.  4  T.  A.  743.  n.  See  Goodiitkv.  Baiky,  Caoap.S^. 
That  no  court  will  enforce  rights  which  it  recognises  as 
repugnant,  may  be  admitted  probably  for  an  universal  proposi- 
tion; but  courts  which  differ  in  the  rights  which  they  recognise, 
necessarily  differ  in  the  recognition  of  repugnancy.  In  no 
instance  it  is  believed,  (with  the  exception  of  the  anomalous 
cases  last  cited),  has  a  court  of  law  adverted  to  a  clause  by 
which  a  testator  assumes  to  dispose  of  the  property  of  hk 
devisee,  in  favour  of  i^  third  person,  for  the  purpose  of  de- 
claring the  right  of  the  devisee,  to  the  benefit  offered  by 
the  willy  repugnant  to  his  right  to  retain  the  propierty  of 
which  that  clause  purports  to  dispose.  It  is  obvious  that 
8uch  a  clause,  proceeding  from  one  who  is  not  the  owner, 
cannot  transfer  the  legal  interest  in  the  property;  bemg 
distinct  and  unconnected,  without  words  or  necessary  im- 
plication of  reference,  it  cannot  qualify  the  prior  clause  of 
devise  as  a  condition  ;  nor  can  it  operate  by  estoppel,  against 
the  devisee,  no  party  to  the  will,  and  whose  title  to 
his  own  estate,  is  not  derived  from  the  testator:  failing, 
therefore,  to  ^ect^  it  serves  only  to  denote,  the  purpose  of 
its  author ;  and  becomes  the  peculiar  subject  of  the  juns- 
'  diction  of  a  court  of  equity,  which,  in  administering  the 
rights  of  its  suitors,  by  enforcing  the  obligations  affecting 
17*  their 
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law  ?    And  if  there  be  no  eqoity  agahist  him,  how  is  a        1818. 
court  of  equity  to  compel  him  to  part  with  his  inherits 

ance, 

their  con8cience>  executes  the  intention  in  which  those 
obligations  originate. 

The  instances  in  which  coitrts  of  law  have  applied  the 
maxim  attegaru  contraria  non  est  audiendtUy  are  instances  of 
inconsistent  titks^  whether  to  the  same  subject,  (as  a  contempo- 
raneous estate  for  life  and  in  tail,  in  the  same  land ;  see  Jenkins, 
cent.  1  •  case  27*9  or  the  claim  of  a  tenant  under  and  against  his 
landlord,  mentioned  by  Lord  Rosslyn^  2  Ves.  jun.  696.) 
or  to  difierent  subjects,  (as  dower  at  once  in  the  land  taken, 
and  in  the  land  given  in  exchange;  see  the  case  cited, 
SLeon.97l.  Perk.  s.Sl9.)  the  assertion  of  one  title  being 
incomplete,  without  a  negation  of  the  other.  It  is  a  maxim, 
not  of  morality,  but  of  logic ;  and  compels  election  between 
claims,  in  respect,  not  of  tHe  injustice,  but  of  the  technical 
impracticability,  of  their  contemporaneous  assertion. 

In  courts  of  law,  the  snitor  is  permitted  to  assert  rights, 
which,  so  far  as  the  intention  of  the  parties  constitutes  re* 
pugnancy,  are  confessedly  repugnant.  **  If  a  man  make  a 
feoffment  in  fee  of  lands  or  tenements,  either  before  or  after 
marriage,  to  the  use  of  the  husband  for  life,  and  after,  to 
the  use  of  A.  for  life,  and  then  to  the  use  of  the  wife  for 
fife,  in  satisfaction  of  her  darner^  this  is  no  jointure,  within 
the  statute,  &c.  and  albeit  in  that  case,  A.  should  die,  living 
the  husband,  and  after  the  death  of  the  husband,  the  wife 
entreth,  yet  this  is  no  bar  of  her  dower,  hut  she  shall  have 
her  dower  also.  Co.  lAtt.  S6.  i.,  and  see  4  Co.  2.  i.,  WUmat 
Opinions^  p.  188.,  9  Mod.  182.  So,  if  A.  disseises  i?.,  tenant 
for  life  or  in  fee,  of  the  manor  of  Dale,  and  afterwards  gives 
the  manor  of  Sale  to  B.  and  his  heirs,  in  full  satisfaction  of 
all  his  rights  and  actions  which  he  has  in  or  for  the  manor 
of  Dakt  which  B.  accepts,  yet  i?.  may  enter  into  the  manor 
ofDale^  or  recover  it  in  any  real  action.    4  Co,  1.  £• 

No  legal  principle  is  better  established,  than  that  on 
which  these  decisions  proceed,  namely,  that  a  freehold  right 
shall  not  be  barred  by  collateral  satisfiiction,  CcLitt.S.  3., 
Doctrina  Plac.  17.  The  like  assertion  of  rights  morally  repug-  . 
nant|  has  been  sanctioned  in  many  of  die  cases  in  which  tiie 

couM 
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courts  have  overruled  a  plea  of  accord  and  satisfaction. 
See  Peytm'^  case,  9  Co.  77.,  Grymes  v.  Blofidd^  Cro. 
El.  541.,  Co.  LUt.  212.  The  Plaintiff  being  permitted,  on 
technical  grounds,  to  enforce  a  claim  for  which  he  had  re- 
ceived a  compensation. 

A  devise  or  bequest  of  that  which  is  not  the  property 
of  the  testator,  is  void  at  law.  Bransby  v  Grdnthamy  Pload. 
525,  526.,  LUt.  *.287-,  Co.  Litt.  185.  A.,  Perk.  <.526.,  Go- 
dolpfu  Orph.  Leg.  part%.  c.6.  s.5.,  Smnb.  on  fViUs^  partS. 
s.  S.  n.  8.  s.  5.  ptdpejin.  $.  6.  n.  17.,  Dr.  Sf  Student,  1. 2.  c.  25. 
p.  126.  *^  If  a  man  bequeath  to  one,  another  man's  horse, 
in  the  law  of  the  realm,  the  legacy  is  void  to  all  intents, 
and  he  to  whom  the  legacy  is  made,  shall  neither  have  the 
horse,  nor  the  value  of  the  horse."  Id.  1. 2.  e.  55.  p.  300., 
and  see  S  Co.  29.  a.  To  suppose  that  more  favor  would  be 
shown  to  a  clause  in  a  deed,  purporting  to  pass  the  property 
of  a  stranger,  would  be  to  contradict  the  established  prin- 
ciple of  construction.  Being  void,  therefore,  to  aU  intents, 
such  clause,  whether  in  a  deed  or  in  a  will,  is  inoperative 
at  law,  either  for  transferring  the  subject,  or  for  qualifying 
a  previous  valid  gift.  To  convert  it  into  a  condition,  accord* 
ing  to  the  equitable  practice,  by  incorporation  with  a 
distinct  clause,  to  which  in  terms  it  contains  no  reference, 
would  be  inconsistent  with  the  rule,  that  conditions  imposed 
by  the  particular  intention  of  the  individual,  (as  distin- 
guished from  conditions  founded  in  the  nature  of  the  rela- 
tion or  contract  between  the  parties,  and  by  us  denominated 
conditions  in  law)  must,  conformably  to  the  feudal  principle, 
Craig.  Jus.  Feud.  L  2.  dieg.  5.  s.  -V.  be  expressed.  Co. 
Liu.  201.  a. 

Many  decisions  may  be  found  on  the  question,  what 
words  annexed  to  the  clause  of  gifl,  for  the  purpose  of 
connecting  it  with  a  distinct  clause,  constitute  a  con« 
dition;  ea  intentiane,  ad  effectum,  sufficient  in  a  will,  (Co* 
Litt.  236.6.),  are  not  sufficient  in  a  deed;  (Co.  LiU. 
204'.  a.) ;  but  in  no  case,  it  is  believed,  has  a  court  of 
law  inferred  a  condition  from  words  applicable  only  to 
another  subject,  and  void  in  their  obvious  sense,  as  purport- 
ing 
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If  the  other  alternative  is  taken,  the  only  way  of 
avoiding  the  apparent  contradiction  of  considering  the 

estate 

ing  to  pass  an  estate,  not  the  property  of  the  author  of  the 
clause. 

The  general  principle  of  the  law,  on  the  subject  of  re- 
pugnant rights,  is  illustrated  by  the  decisions  on  the  con- 
current claims  to  jointure  and  to  dower. 

The  Statute  of  Uses  (27  H.  8.  c.  la)  having  transferred 
the  legal  estate  to  the  ceitui  que  use,  all  women  then  married, 
would  have  become  dowable  of  lands  held  to  the  use  of 
their  husbands,  retaining  theic  title  to  lands  settled  on  them 
in  jointure.  To  prevent  this  injustice,  it  is  by  that  statute, 
{s.  6.)  declared,  that  a  woman  having  an  estate  in  jointure 
with  her  husband,  (five  species  of  which  are  enumerated) 
shall  not  be  entitled  to  dower;  and  a  subsequent  clause 
(«.9.)  reserves  to  the  wife,  a  right  to  refuse  a  jointure 
assured  during  marriage.  See  WUmofs  Opinumsy  p.  184v 
et  seq.  It  has  been  decided,  that  the  species  of  estates 
enumerated,  are  proposed  only  as  examples,  and  the  courts 
have  in  construction  extended  the  operation  of  the  sta* 
tute,  to  other  instances,  within  its  principle,  though  not 
within  its  words.     Vernon'^  case,  4  Co.  1. 

By  the  effect  of  this  statute,  therefore,  no  widow  can 
claim  both  jointure  and  dower:  jointure  before  marriage,  is 
a  peremptory  bar  of  dower ;  jointure  after  marriage,  she 
has  an  option  to  renounce. 

Lord  Redesdale,  in  support  of  the  proposition,  that  election 
is  a  principle  of  law,  (2  Schoales  Sf  Lefr*  451.)  has  referred  to 
3  Leonard  27S.  That  report  (which  is  cited  in  1  Eq,  Ca.  Ab. 
Dotoer  B.)  contains  only  the  argument  of  Egerton  Solicitor- 
general  ;  but  the  case  (Butler  v.  Baker)  is  fully  reported  in 
S  Co.  25.,  Poph.  87.,  1  And.  S48.,  and  the  decision  proceeded 
on  the  construction  of  the  statute.  The  passage  to  which  Lord 
Redesdale  refers,  (3  Leon.  272.  not  273.)  is  no  qiore  than  a 
dictum  ofEgerion,  in  his  argument.  It  is  true,  however,  that 
tlie  demandant  in  a  writ  of  dower,  might  be  bai^red  by  plea 
of  entry  and  acceptance  of  lands  settled  in  jointure  after 
marriage,  (Doctrina  Plac.  p.  149,  see  the  form  of  plead- 
ing, Co.  Entr.  172.  a.),  but  it  is  also  true,  that  that  plea  is 
founded  on  the  act  of  H.  8.     The  act  having  dechired 

jointure 
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estate  to  pass  by  the  wHI  for  one  parpese^  and  not  to 
pass  for  another,  is  to  squonate  the  legal  estate  from  die 


jointure  a  bar  to  dower,  but  reserved  to  the  widow  the 
optioa  of  refusing  a  jointure  made  after  marriage,  the  ques* 
tioB  in  that,  case  was,  **  whether  the  widow  had  accepted  or 
refused  the  jointure  ?*'  If  she  had  not  refused  under  the  9th, 
she  was  barred  of  dower  by  the  6th,  section^  The  accept- 
ance of  the  jointure  constituting  the  case  there  specified* 
the  widow  was  barred,  not  by  her  agreement,  but  by  the 
statute,  D^er^  317.  «• ;  and  it  is  abundantly  dear,  that  ac* 
ceptaace  alone,  without  the  operation  of  the  statute,  would 
Bot  have  formed  a  bar«  Vemon'n  case,  ^  ComI*  DucAea  ^ 
Somenei'^  case,  1>^.^7.  b. 

In  Goslmg  V.  Warbu9i<nt^  {Cro.  £/•  128i,  reported  under 
various-  names,  1  Leout  136.,  Owen,  154*)  also  cited  by 
Lord  RedeMU^  and  also -referred  to  in  Eq*  Co*  Ab^  vbi 
tmprai'  a.  rent  diarge  was  devised,  expressly  *'  in  reoom- 
penoe  of  dower;*'  and  the  decision  estd>lishes  only,  that 
such  a^benefit  so  devised,  is  a  jointure  within  the  extended 
constiruotion  of  the  statute,  and  cannot  be  elained  after  a 
recovery  of  dower. 

The  series  of  decisions  under  this*  statute,  (the  only  in<* 
stances  iawhidi  the  doctrine  of  eleeti<m  has  been  applied 
at  law,  in  a  manner  analogous  to  its  ^plication  in  equity,) 
being  founded  expressly  on  the  provisions  of  the  statute, 
in  contrast  to  the  rulea  of  the  common  law,  constitute^  it  is 
conceived,  a  conclusive  proof  that  the  doctrine  of  election 
is  equitable  only;  and  one  of  the  earliest  instances  (Laaf'9. 
And^soUfatdef  p.  398,  n.)  in  which  that  equitable  doctrine  was 
enforced,  is  the  case  of  a  copyhold  estate,  devised  and  ac- 
cepted, in  satisfaction  of  dower,  which  not  being  widun 
either  the  strict,  or  the  extended,  import  of  the  statute,  a 
jointure,  wquid  not  have  constituted  a  bar  at  law ;  and  the 
aid  of  equity  was  requisite,  to  prevent  the  disappointment  of 
the  testator's  express  intention. 

Accordingly,  many  authorities  occur,  in  which  the  doc* 
trine  of  election  is  described  as  exclusively  equitable.  In 
the  report  of  Ntn^  v.  MordautUf  by  Chi^  Baron  GUhert^  it 
is  distinctly  stated,  that,  <'  althou|^  the  three  dan^hteia 

shall 
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toieficial,  and  to  allot  the  fermer  only  to  the  deviiet,        1818. 

and  reserve  the  latter  for  the  difi{KMition  of  the  Coutt; 

but  where  is  the  ground  for  that  separation ;  the  will,  if 

it  is  to  operate  at  all,  having  given  both  the  legal  -and 

the  equitable  interest  to  the  same  ^ertoa^  and  laid  no 

ground  in  the  intent  of  the  devisor   for  any  distinction 

in  their  destination  ? 

The  devisee's  election  to  abide  by  his  own  estate  may 
properly  operate  to  preclude  his  taking  the  devised  estate ; 
but  how  can  it  make  him  take  in  a  different  character, 
and  convert  him  into  a  trustee  for  another,  to  whook  the 
testator  has  not  expressed  any  intention  to  give  it  ?  The 
disappointed  devisee  in  respect  to  the  estate  devised  to 
another  has  no  title  whatever  to  that  estate,  eith^  under 
or  dehors  the  will ;  What  equity  then  has  he  to  it  ? 

These  are  some  of  the  difficulties  which  might  have 
been  urged  by  way  of  objection  to  this  part  of  the  doc- 
trine of  dection^  had  it  been  now  open  to  discussion ;  in 
the  present  case,  however»  some  of  these  difficulties  are  ob« 


shall  at  law  take  their  proportion  of  the  entailed  lands^  as 
coheirs  in  tail,  yet  the  eldest  daughter  in  equity  ishall  have 
an  equivalent  out  of  the  fee-simple  lands/*  Rep,  in  Eq*  S» 
Lord  Hardmcke  repeatedly  refers  to  thatcase,  which  he  con- 
sidered the  first  of  the  kind,  as  founded  on  equity  (1  Ves.  SOG., 
8  Bro.  P.  C.  ed.  Toml.  178,  179.)  a  benevolent  equity, 
(3  AtL7l5*)9  and  describes  the  right  to  compel  election  as 
derived  from  an  equity  of  the  Court  of  Chancery,  (2  Aik,629.). 
That  description  is  in  substance  adopted  by  Lord  Eldon'f 
(6  X)(me  179.)  Lord  Chief  Justice  de  Grey  has  accurately 
distinguished  between  the  mode  of  indirectly  disposing  of 
the  property  of  a  stranger,  by  express  condition  at  law,  or 
by  implied  condition  in  equity,  S  Vet.  ^30.  Attd  Lord 
Commissioner  £|yrf  describes  the  practice  of  putting  devisees 
to  election,  as  a  strong  operation  of  a  court  of  equity* 
4Bni,  CC.24^,  1  Ves.jun.52S. 

viated. 
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I818»       mted,  and  the  doctrine  in  its  full  extent  has  been  toa 
long  considered  as  settled  to  make  it  safe  to  disturb  it« 

The  question  then  is,  will  the  circumstances  in  whidi 
Elizabeth  Hcpvoard  is  placed,  prevent  the  application  of 
this  doctrine  ?  Taking  a  benefit  by  the  election,  not  of 
herself  but  of  another,  her  situation  is  certainly  in  some 
degree  peculiar.  Under  the  election  of  the  widow  and 
children  of  William  Haaard,  to  abide  by  the  will  of  his 
father  Serle  Edward  Hawardj  the  estates  of  the  latter 
becoming  divisible^  the  petitioner  takes  one-sixth ;  the 
question  is,  whether  having  by  the  election  of  other  par- 
ties, acquired  a  right  not  intended  for  her  by  her 
mother,  she  can  now  insist  on  satisfaction  for  the  disap- 
pointment of  the  devise  contained  in  her  mother's  will, 
while  she  enjoys  a  benefit  which  has  come  to  her  against 
that  will  ?  That  question  is  certainly  new ;  no  case  has 
occurred  in  which  an  individual  in  part  satisfied,  deriv- 
ing from  one  source  a  partial,  has  been  declared  entitled 
to  additional,  compensation.  It  has  been  ingeniously 
argued,  that  as  the  doctrine  of  bringing  into  hotchpot 
antecedent  portions,  is  not  applicable  to  a  case  of  partial 
intestacy,  the  doctrine  of  compensation  cannot  be  ap- 
plied to  partial  disappointment;  but  that  analogy  will 
not,  in  my  opinion,  justify  a  departure  from  the  ordinary 
rule.  If  the  petitioner  is  the  only  individual  disap- 
pointed, being  deprived  of  an  estate  of  GOOL  a-year 
destined  to  her,  and  taking  an  estate  of  1452.  a-year 
only,  and  if  the  estate  at  Nine  Elms  is  now  in  the  hands 
of  the  Court,  has  not  the  established  practice  deter- 
mined that  it  is  to  be  applied  in  satisfaction  of  her  as  a 
disappointed  devisee  ?  To  the  extent  of  the  difference 
between  145/.  and  600/.,  she  sustains  that  character. 
Difficulties  in  the  calculation  of  quantity  may  be  re- 
moved by  a  reference  to  the  Master ;  plus  or  minus 
cannot  vary  the  rule;  her^  is  disappointment;  and  I 

think 
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think  that  the  circumstftnoei  of  novelty  cannot  lo  en-       1818. 
trench  on  the  entirety  of  the  principle  as  to.aothorife 
me  in  refusing  compensation,  (a) 

The 

(a)  The  effect  of  election  to  take  against  the  deed  or  will» 
has  been  the  subject  of  much  doubt;  and  though  no  contradic- 
tion, it  is  believed,  exists  in  the  decisions  on  that  point,  it 
seems  not  very  easy  to  reconcile  all  the  dicta.  The  prin* 
cipal  question  is,  whether  such  electioh  induces  absolute 
forfeiture,  or  only  imposes  an  obligation  to  indemnify  the 
claimants  whom  it  disappoints  ?  Whether  a  devisee,  asserting 
his  right  to  property  of  which  the  will  assumes  to  dispose, 
must  relinquish  the  whole  of  the  benefits  designed  fbr  him, 
or  so  much  only  as  is  requisite  to  compensate,  by  an  equiva- 
lent, the  provision  which  he  frustrates  ? 

Such  of  the  dicta  as  appear  authorities  for  the  doctrine  of 
forfeiture,  consist,  with  one  exception,  of  general  expressions 
only,  not  of  direct  opinions  on  the  question.  Thus  it  has 
been  said,  that  a  party  cannot  take  under  and  against  a  will . 
that  he  must  abide  in  Mo  by  the  will,  or  by  his  inconsistent 
title ;  that  no  one  taking  under  a  will  can  contravene  it ;  that 
he  must  part  with  his  own  estate,  or  not  take  the  bounty ; 
Cowper  V.  Scott,  SP.W.UB.  Cookes  ▼.  Hdlier,  1  Ves.  2S5. 
Morris  v.  Burroughs,  1  AtL  404.  Pugh  v.  Smith,  2  Atk.  43. 
Wilson  V.  Mounts  3  Ves.  194.  Wilson  ▼.  Lord  John  Totonshend, 
2  Ves.jun.  697.  Broome  v.  Monck,  10  F«.609. ;  expres- 
sions which,  (considering  that  a  party  electing  to  take  against 
a  will  on  the  terms  of  compensation,  takes  the  surplus  after 
compensation,  under  it)  in  strictness  authorise  the  doctrine 
of  forfeiture:  but  it  maybe  reasonably  doubted,  whether 
in  these  dicta  the  Court  adverted  to  that  complete  case  in 
which  alone  the  question  arises  (a).  Their  real  import  seems 
to  be  no  more  than  the  general  proposition  on  which  the 
doctrine  of  election  rests ;  that  a  party,  claiming  under  one 


(a)  The  distinction  appears  to  have  escaped  the  attention  of  the 
learned  and  acute  author  of  the  Systematical  View  of  the  Laws  of 
Enghndf  after  stating;  that  '*  a  devisee  must  either  acquiesce  in  the 
will,  or  renounce  any  benefit  thereby,"  he  subjoins  the  substance 
of  the  decree  in  SireaffiM  v.  Strea^kld,  without  observing  the  im- 
portant qualification  there  introduced.    3  Woodd.  Lect.  491.  .  ; 

Vol.  I.  F  f  chiuse 
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The  (Maly  remaining  question  is,  on  what  terms  must 

Obrtok     '^^Dnp^i^sa^i^t  be  made?  From  what  time  is  tlie  estate 

«.     ^                                                                                      at 
Hawaad. 

clause  in  a  will  to  his  advantage,  shall  not  treat  as  a  nullity 
another  clause  at  his  expense,  where  the  two  clauses  are,  in 
the  intention  of  the  testator,  parts  of  one  scheme  of  dispo- 
sition ;  shall  not  assert  at  once  the  whole  of  his  claims  under 
the  will,  and  the  whole  of  his  claims  against  it ;  a  mean- 
ing less  equivocally  expressed  by  Lord  Talbot  in  Hervey  v. 
JDesbouverie ;  "  it  would  be  unreasonable  to  admit  a  latitude 
of  taking  by  the  will,  as  far  as  that  makes  for  the  party,  and 
likewise  by  the  custom,  as  far  as  that  will  go,  and  waive  the 
other  part  of  the  will  which  makes  against  him.*'  Ca.  Temp. 
Talb.  136.  In  none  of  these  cases  did  the  precise  question 
of  forfeiture  or  compensation  arise ;  it  does  not  appear,  that 
the  fund  relinquished  was  more  than  sufficient  to  compensate 
the  disappointed  clmmants ;  there  is  no  suggestion  of  the 
existence  of  a  surplus ;  in  which  event  only  the  efiect  of  com- 
pensation would  differ  from  the  effect  of  forfeiture. 

The  words  of  Lord  Camden,  in  Villareal  v.  Lord  Galway, 

1  Bro.  C.  C.  292,  n.  and  of  Lord  Erskine,  in  ThMnnon  v. 
Woodfordy  13  Ves.  220,  221,  (see  2  Mer.  93.)  incline,  cer- 
tainly, to  the  doctrine  of  forfeiture ;  but  in  those  cases,  as  in 
the  former,  tlie  question  was  not  distinctly  presented  to  the 
Court.     The  judgment  of  Lord  Eldon,  in  Green  v.  Green, 

2  Mer.  86,  has,  however,  been  generally  understood  as 
sanctioning  that  doctrine ;  and  it  cannot  be  denied,  that 
some  expressions  in  the  printed  report  intimate  such  an 
inclination  of  opinion,  and  form  by  far  the  strongest  au- 
thority on  that  side  of  the  question ;  but  it  must  be  recol- 
lected, 1.  That  those  expressions  amount  neither  to  a  de- 
cision, nor  to  a  positive  opinion.  2.  That  the  case  stated 
by  the  Court  for  the  purpose  of  raising  the  question,  was  a 
case  of  express  contract,  as  distinguished  from  an  implied  con- 
dition imposed  by  the  form  of  a  will,  and  that  no  dissent 
was  intimated  from  the  authorities  cited,  sanctioning,  in  the 
latter  instance,  the  doctrine  of  compensation.  S.  Thai  the 
very  ungracious  character  of  the  claim  advanced  by  the  De- 
fendant, presented  a  strong  inducement  to  the  Court  to 
Uniggle  against  him,  and  not  to  decide  iki  hit  ftmur  till 
satisfied  that  no  other  decision  could  be  reconciled  with  it$ 
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at  Nine  Elms  to  be  given  up  to  tke  petitioner?  Tbe 
election  is  retrospective ;  reverting  to  the  time  of  the 
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judicial  duty.  4.  That  on  a  subsequent,  as  well  as  on  a 
former,  occasion,  Lord  Eldon  has  d»tinctly»  in  the  instance 
of  wills  at  least,  sanctioned  the  doctrine  of  compensation. 
That  doctrine  seems  conclusively  established  by  the  follow-^ 
ing  series  of  dicta  and  decisions. 

lb  fFebsier  v.  Mitford,  {June  1708,)  the  testator  directed 
the  sum  of  4000^.  to  be  invested  in  the  purchase  of  lands;- 
one  knbiety  of  the  rents  of  which  was  to  be  paid  to  his  wi^ 
dow,  and  the  other  moiety  to  E.  J^i  and «/.  i?.  during  theif 
lives,  with  remainder,  after  the  determinatibn  of  those  estates,^ 
to  M.  H.  and  W.  W.^  and  an  express  proviso  that,  if  hifr 
widow  insisted  on  her  marriage-agreement,  the  bequest  toi 
her  shoiild  be  void,  and  in  such  case  the  moiety  originally 
devised  to  her  was  limited  to  £.  W.  and  J.  JR.,  and  aflei^ 
their  deaths  to  descend  as  the  other  moiety :  the  wido^ 
electing  to  take  a  moiety  of  her  husband's  personal  estate,^ 
to  which  she  was  entitled  under  her  marriage-sMlemetit^ 
and  that  demand  having  caused  a  deficiency  in  tlie  funds  fbr 
payment  of  legacies,  the  Court  directed,  that  sikth  partd^ 
the  profits  of  Uie  sum  of  4000^  as  by  the  will  was  iiiteiidei 
for  the  widow,  should  be  applied  during  her  life  tow*afd^ 
supplying  the  deficiency.  In  tins  case  the  widow's  election, 
by  the  express  wdrds  of  the  will,  operated  a  forfdture,  yet 
the  Court  assumed  jurisdiction  to  qualify  the  effect  Of  tliat 
forfeiture ;  and,  instead  of  permitting  it^  by  determinitig  her 
interest,  to  accelerate  the  enjoyment  of  the  estates  iti* 
remainder,  sequestered  her  interest,  for  comf^ensatidn  to* 
those  whom  her  election  disappointed;  and  assumed  duM? 
jurisdiction,  according  to  the  only  printed  note  of  the  judg- 
ment, on  general  principles  of  equity.  ^<  The  wife's  wainng 
Ae  devise,  and  being  let  in  upon  the  personal  estate,  Wrougl^t 
a  deficiency  in  the  legacy.  Lord  Chancellor  thought  it 
the  highest  equity,  that  B.,  who  had  by  the  waiver  gfdned 
the  possession  of  an  estate,  6f  which  he  Would  have  had 
but  a  reversion  if  the  wife  had  accepted  the  devise,  riiould 
contribute  what  he  was  benefited  by  the  waiver,  towards 
raising  a  fiind  for  payment  of  the  legacies-;  ahd  Hhi  Lord- 
diip  thought  4000/.  in  reversion  worth  but  SOOO/.  in  posses^ 
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will,  the  parties  elecdng  rgect  all  that  comes  under  it ; 
consequently  they  have  in  the    interval  enjoyed  the 

pro- 

sion,  and  decreed  that^  according  to  this  estimate,  the  value 
of  the  lands,  being  settled  by  the  Master,  should  be  charged, 
if  the  legacies  required  it."  2  Eq.  Ca.  Ab,  363,  marg. 
This  decision,  therefore,  established  the  principle,  that  the 
fund  forfeited,  though  under  an  express  proviso,  by  election 
to  take  against  the  will,  should  be  sequestered  for  compens- 
ation to  those  whom  that  election  disappointed.  A  state- 
ment of  the  case  (which  in  other  respects,  particularly  in  its 
analogy  to  Leais  v.  Madocks^  8  Ves,  150.  17  Vet.  48. 
19  Ves.66*f  and  Prebbk  v.  Boghurst^  ante,  p.  309,  appears 
not  unin^ortant)  extracted  from  the  roister,  is  subjoined^ 
p.  449,  (D.). 

In  Sireatjield  v.  Streaffidd,  1735,  Ca.  Temp.  Talb.  176» 
the  testator  having  devised  to  his  daughters  an  estate  of 
which,  under  a  settlement  in  pursuance  of  articles  before 
marriage,  he  was,  in  the  consideration  of  a  Court  of  Equity, 
tenant  for  life  only,  and  to  his  grandson,  the  infant  tenant  in 
tail  under  the  articles,  other  estates  of  which  he  was  seised 
in  fee ;  Lord  Talbot  C*  decreed,  that  the  heir,  on  attaining 
majority,  should  make  his  election  between  the  articles  and 
the  will,  and  that  if  he  elected  to  take  under  the  former,  a 
sufficient  part  of  the  rents  of  the  lands  devised  to  him  accru- 
ing during  his  life,  should  be  invested  in  the  purchase  of 
freehold  estates,  of  which  so  much  as  should  be  of  equal 
value  with  the  lands  comprised  in  the  settlement  and  dev^ed 
to  the  daughters,  should  be  conveyed  to  them  in  fee.  See 
the  declaratory  and  mandatory  parts  of  the  decree  from  the 
register,  post  p.  447,  (C). 

.  This  decision  is  adistinct  authority  for  the  doctrine  of  com- 
pensation, applied  by  means  of  pecuniary  appreciation  to 
specific  devises.  The  surplus  value,  after  compensation ^o 
the  disappointed  devisees,  was  not  forfeited,  but  devolved 
to  the  infant  heir,  in  the  character  of  devisee ;  the  Court 
interfering  with  his  title  under  the  will,  so  far  only  as  was 
necessary  to  indemnify  those  whom  his  election  disap* 
pointed. 

.  In  Bar  v.  Bor,  1756,  3  Bro.  P.  C.  etU  Toml.  167,  the 
decree  pronounced  by  the  House  of  Lords  declared,  that  the 
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property  of  another ;  to  retain  the  past  rents  and  profits       J818; 

which  thw  have  received  with  no  other  title  than  that     ^^'  -  '    ' 

con-  «,. 

Hawabd. 


express  proviso  in  the  will,  prevented  the  implied  condition 
by  which  the  appellant,  electing  to  take  against  the  will, 
wonld  have  been  compelled  to  convey  to  the  devisee  whom 
he  disappointed,  so  much  of  the  lands  devised  as  should  be 
equal  in  value  to  those  of  which  he  was  deprived  by  the 
election,  (p.  177.  Lords'  Journals,  v.  28,  p.  456.)*  The 
argument  of  Lord  Hardroicke,  indeed,  on  which  this  decree 
was  founded,  states  the  rule  thus :  that  if  the  elder  son  de- 
feats the  will  in  any  part,  he  shall  not  at  the  same  time  tAe 
any  benefit  under  it  (3  Bro.  P,  C.p.  178,  n.) ;  expressions  in. 
strictness  inconsistent  with  the  doctrine  of  compensation,, 
though  probably  employed  in  a  general  sense,  and  without 
reference  to  the  distinction  in  question;  but  in  instances 
of  contradiction  between  the  judgment  and  the  decree^ 
the  rules  of  interpretation  evidently  require  that  credit 
should  be  given  to  the  decree,  as  the  latest  and  the  most  au-' 
thentic  evidence  of  the  meaning  of  the  Court. 

In  Ardesoife  v.  Bennett  1772,  2  Dkk.  46S,  the  heir,  to 
whom  the  testator  had  bequeathed  a  legacy  of  500tf*,  dis- 
puting the  validity  of  a  devise  of  copyhold,  and  the  devisee ; 
olaiming.to  be  satisfied  out  of  that  legacy,  the  value  of  the. 
copyhold  estate,  in  case  the  devise  was  void,  Sir  Thomas ' 
Setvdl  declared  the  administrator  of  the  heir  entitled  to  the  - 
legacy,  subject  to  any  satisfaction  which  be  might  be  liable  ' 
to  make  to  the  devisee  respecting  the  copyhold  premises. ; ' 
and  by  consent  1600/.  were  transferred  to  the  accountapt- 
general  ''  to  make  good  to  the  devisee  what  she  might  be 
deemed  entitled  to,  in  case  she  should  lose  the  benefit  of  the 
devise."    It  was  afterwards ,  declared,  that  the  heir  had., 
elected  to  take  the  legacy,  and  that  the  devisee  was  entitled 
in  equity.    Whether  that  case  involved  the  question  of 
election  may  be  doubted^  for  the  devise  seems  valid;  (see 
the  cases  collected  by  Mr.  Cox^  3  P.  W.  360,  n.  ].)  but  the 
Court  proceeded  on.  that  assumption,  and  the  provisional 
order  clearly  adopted  the  principle  of  compensation ;  a  por- 
tion of  the  legacy  bequeathed  to  the  heir  being  appropriated 
to  indemnify,  the  disappointed  devisee,  his  administrator  was 
declared  entitled  to  the  residue. 
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conferred  by  the  will,  virould  be  to  claim  under  it ;  re- 
nouncing the  will,  tb^  admit  that  they  have  been  in 


In  Lmis  v.  King,  1789,  2  Bro.  C.  C.  600,  Lord  Thurloxv 
18  represented  to  have  said,  the  testator  *'  has  disposed  of 
the  estate  of  another  person,  giving  Uiat  person  other  pro- 
perty;  then  the  party  taking  that  property  disposed  of,  must 
give  up  that  which  was  ^ven  in  exchange  for  it,  to  retm- 
biirse  the  devisee  for  his  disappointment.  Every  thmg  the 
Kings  take  should  be  brought  into  Court  as  a  securi^  for 
the  purposes  of  the  will/'  p.  6QS«  Expressions  descriptive 
not  of  absolute  forfeiture,  but  of  sequestration  for  the  pur- 
poses of  the  will',  and  to  the  extent  of  compensation  only, 
and  not  inchiding  therefore  the  surplus  after  compensatioii ; 
and  such  seems  to  have  been  the  doctrine  of  Lord  Alvanle^. 
Freke  v.  Lord  Barringim,  3  Bro.  C.  C.  284,  386.  Whigtler 
V.'  JVebgier,  2  Ves.  jun.  872,  and  Ward  v.  Baughy  4  Ves. 
627.  (fl) 

In  PuUeneyv,  Darlington  the  doctrine  of  compensation 
is-explicitly  propounded  by  Lord  Chief  Justice  de  Gre^{b)y 

and 


(a)  In  Macnamara  y.Jtmes,  1785,  the  testator's  daughter  claim- 
ing a  8um  of  10,000/.  under  a  marriage-settlement,  and  aiM>  benefits 
under  the  will,  which  contained  a  direction  that  the  anmiities»-Ac- 
thereby  given  should  be  in  satisfaction  of  all  demands  wfaiob  tlie 
several  takers  had  on  the  testator's  estate,  the  decree  declared  that 
the  daughter  mqst  elect  to  take  under  thewill,  or  to  insbt  on  her 
oth^r  claims,  "  in  which  case,  all  which  she  might  claim  under  the 
said  will,  and  which  she  hath  received  or  might  hereafter  receive 
by  virtue  thereof,  must  be  accounted  for,  and  applied  to  make 
good  to  the  other  residuary  devisees  the  expense  of  satisfying  the 
said  claims."  1  Bro,  C.  C.  ed.  Belt,  482.  n.  This  declaration  seems, 
at  the  first  view,  an  authority  for  the  doctrine  of  sequestration  for 
the  purpose  of  compensadon,  but  upon  examination  of  the  state- 
ment of  the  case,  it  may  be  doubted  whether  it  assumes  more  than 
the  common  principle  of  elecdon ;  the  will  disposing  of  the  whole 
of  the  testator's  property  to  the  resyduaiy  devisees,  the  extinctiQii 
of  the  claims  under  die  settlement,  by  the  effect  of  that  princi|)l^ 
operated  in  their  favour. 

(b)  Ante,  p.  485.  A  full  report  of  Lord  Chief  Justice  dt  Cfrey*t 
judgment  on  the  question  of  election  is  an  important  desideratum. 
The  obscurity  of  this  veiy  complex  case  has  been  much  augmented 
by  the  imperfection  of  the  reports.    The  will  of  Sir  ^jKom  Atftr- 
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retrospective  account  of  rents  and  profits,  and  an  ao-     V"^'* 

count  V. 
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and  recognised  by  Lord  Rossljfn  (a).  The  decree  indeed 
declared,  that  Frances  PuUeneify  in  case  she  should  elect  to 
take  an  estate  tail  under  the  will  of  Sir  William  Pukeney^ 
would  not  be  entitled  to  anjr  estate  under  the  will  of  General 
Harry  Pulteney  {b) ;  expressions  which  may  be  understood 
as  implying  forfeiture ;  and  to  that  apparent  contradiction 
between  the  explicit  doctrine  of  the  judgment  and  the  im- 
plied principle  of  the  decree,  the  observation  of  Lord  Eldon 
on  that  case  seems  directed  (c).  It  is  clear,  however,  Uiat 
the  decree  was  not  framed  on  the  principle  of  forfeiture. 
Mrs.  PuUeney  having  long  delayed  her  election,  a  reference 
to  the  Master  was  directed  to  inquire,  whether  it  would  be 
more  beneficial  for  her  to  take  under  the  will  of  Sir  William 
Pulienej^,  or  of  General  Harry  PtUteney ;  the  Master's 
report,  that  it  would  be  more  beneficial  to  take  under 
the  former,  must  have  been  founded  on  pecuniary  appreci- 
ation, and  on  the  conclusion  that  the  benefits  conferred  by 
that  will  were  more  valuable  than  those  relinquished;  in 
which  case,  no  surplus  existing  after  compensation,  the 
question  of  forfeiture  could  not  arise.  By  a  subsequent  ar- 
rangement, the  benefits  given  to  her  by  Sir  William  Pukeney*s 
will  were  estimated  at  61,000^.,  and  that  sum  she  secured 
in  trust  for  the  uses  of  the  will  of  General  Harri/  Pulieney, 
by  a  charge  upon  the  estates  of  Sir  William  PuUeney  {d) ;  an 
arrangement  founded  on  the  principle  of  compensation. 

The  expressions  of  Chief  Justice  Eyre^  in  Blake  v.  Bun- 
bury  (e),  1792,  explicitly  recognise  thai;  principle,  and  have 
been  repeated  with  approbation  by  LordJSMon  {/) ;  and,  on 
this  foundation,  the  decree  in  that  case  rests,  {g) 


ney,  upon  which  the  question  arose,  is  not  stated  by  Mr.  Broum, 
(P.  C.  V.  7'  p.  530.  cd,  Toml,)^  an  omission  which  renders  his  report 
unintelligible.    The  will  may  be  found  in  3  Feti'Jun.  544. 

(a)  2  Ves.jwt.  S&6.''  (b)  7  Bro.  P.  C.  ed.  Toml.  546. 

(c)  2  Mer.  94.  (rf)  S  Vet.  585. 

le)  1  Vei.jun,  521.  ante,  p.  (/)  6  Ihwe,  187. 

(g)  1  Ve$.iun.  527. 
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count  of  sums  expended  for  melioration  of  the  estate, 
which  must  be  reimbuned. 

His 


In  Vane  v.  Lord  Dungannon  (a),  Lord  Redesdale  decided, 
that,  under  a  will  implying  in  the  testator  an  erroneous  sup- 
position of  the  interests  of  some  of  his  devisees  in  a  distinct 
fund,  settled  by  a  different  instrument,  devisees  asserting 
their  actual,  in  preference  to  their  supposed,   rights  in  that 
fund,  must  renounce  all  benefit  of  the  will.    It  seems  doubt- 
ful, whether  the  Court  designed  forfeiture  or  compensation 
as  the  effect  of  election  to  take  against  the  will ;  the  decree 
directs  that  the  benefits  intended  for  the  recusant  devisee, 
should  be  accumulated  for  the  benefit  of  the  disappointed 
claimants,    in  '  proportion  to   their  interests  in  the  fund 
claimed  (i),  without  limitation  of  amount,  or  provision  for  a 
surplus;  the  judgment  imports  (c),  that  the  devisee  must 
relinquish  what  the  will  gave  in  order  to  compensate  the  loss 
sustained  by  the  other  daughter.    The  distinction  between 
forfeiture  and  eompensation  seems  not  to  tiave  been,  nor  did 
the  circiunstances  of  the  case  require  that  it  should  be,  an  ob- 
ject of  attention.    The  interest  taken  under  the  settlement 
being  pecuniary  only,  if  the  benefits  offered  by  the  wDl  were 
more  valuable,  (in  which  event  tilone  the  question  could 
arise,)  it  cannot  reasonably  be  supposed  that  the  devisee 
would  elect  to  take  against  the  will. 

Lord  Eldon*B  elaborate  judgment  in  Lord  Randy fft  v.  Par" 
kynst  1818, 6  Doti^,  149,  containing  one  of  the  latest  dicta  on 
the  question,  explicitly  adopts  the  doctrine  of  compensation. 
<'  If  I  choose  to  devise  my  real  estate  to  the  Noble  Marquess 
opposite,  and  in  the  same  will  I  dispose  of  an  estate  which 
is  not  mine  but  his,  a  court  of  equity  will  say,  that  he  diaO 
take  no  benefit  from  that  will,  unless  he  makes  good  the 
whole  of  the  will :  and  the  Noble  Marquess  would  not  take 
therefore  unless  he  allows  the  whole  of  the  will  to  be  effec- 
tual, %•  e.  suffers  his  own  to  be  disposed  of  according  to  the 
will,  or  makes  compensation  £oT(d)  as  much  as  he  takes 

of 


(a)  t  Sckoal.  4-  Lrfr.  118.  (b)  P.  134.  (c)  P.  150 

(d)  The  term  **  for"  teemf  not  perfectly  correct,  unless  undentood 
at  synonymous  with  the  phnue  **  to  the  extent  of." — Compensation 
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His  Honor  doth  order  that  the  said  Master's  said 
report,  bearing  date  the  20th  day  o(  May  1818,  be  oon« 

nmed, 


i8l& 


of  mine,*'  p.  179.  This  passage  is  in  conformity  with 
the  previous  dictum  of  the  same  distinguished  judge,  that 
**  where  a  case  of  election  is  raised,  it  does  not  give  a  right 
to  retain  the  thing  itself;  tho\igh  it  may  give  a  right  to 
compensation  out  of  something  else."  Dashtoood  v.  Pey* 
ton,  18  re$.^9(a). 

The  doctrine  of  compensation  has  been  thus  stated,  with 
characteristic  precision,  by  Sir  William  Grant.  **  That  an 
heir,  to  whom  an  estate  is  devised  in  fee,  may  be  put  to  an 
election,  although,,  by  the  rule  of  law,  a  devise  in  fee  to  an 
heir  is  inoperative,  I  should  have  thought  perfectly  clear, 
independently  of  Lord  Cotvper's  decision  in  the  case  in 
Gilbert  {b)  ;  for  if  the  will  is  in  other  respects  so  framed  as 
to  raise  a  case  of  election,  then,  not  only  is  the  estate  given 
to  the  heir  under  an  implied  condition,  that  he  shall  confirm 
the  whole  of  the  will,  but  in  contemplation  of  equity  the 
testator  means,  in  case  the  condition  shall  not  be  complied 
with,  to  give  the  disappointed  devisees  out  of  the  estate, 
over  which  he  had  a  power,  a  benefit  correspondent  to  that, 
of  which  they  are  deprived  by  such  noncompliance.  So, 
that  the  devise  is  read,  as  if  it  were  to  the  heir  absolutely, 
if  he  confirm  the  will ;  if  not,  then  in  trust  for  the  disappointed 
devisees  as  to  ao  much  of  the  estate  given  to  him,  as  shall 
be  equal  in  value  to  the  estotes  intended  for  them/'  WMif 
V.  Welbyy  2  Ves.  Sf  Bea.  190,  191. 

This  deduction  of  authorities  appears  (in  the  instance  at 
least  of  election  under  wills  and  deeds  of  donation)  to  esta- 
blish two  propositions;  1.  That,  in  the  event  of  election  to 


18  made  for  that  which  the  devisee  retains  of  his  own  contrary  to  the 
dengn  of  the  will,  but  (if  necessary)  to  the  extent  of  that  which  he 
derives  from  the  tesUtor.  The  former  i»  the  subject  for  .which  com« 
pensation  is  given,  the  latter  the  fund  fi'om  which  it  i»  taken^ 

(«)  The  judgment  of  Lord  JBltUm,  in  Ker  v.  Watiehepe,  1819, 
(l  BUghf  1.),  published  while  these  noten  were  in  their  prc^esfr 
through  the  press,  contains  dicta  to  the  same  effect  Sec  p.  S5,  S6. 

(b)  Anon.  GUb.  Co.  in  Eq.  15. 

take 
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firmed,  and  His  Honor  doth  declare  that  the  petiUoner 
EUzab^h  Howard  is  entitled  to  the  estate  of  the  testatrix 
Ann  Howard^  widow,  in  the  pleadings  named,  situate  at 
Nine  Elmsy  &c.,  in  and  by  her  will  devised  to  or  for  the 
benefit  of  the  Plaintiff,  Jane  Hanwrd^  widow,  and  her 
children,  as  and  by  way  of  compensation  to  the  said 
Elizabeth  Hanmrd^  as  far  as  the  same  will  extend,  for 
the  loss  sustained  by  her  of  the  estates  and  benefits  de- 
vised to  and  intended  for  her,  in  and  by  the  will  of  her 
mother  the  said  Ann  Haward,  widow,  which  the  said 
Jane  Howard  and  her  children  have  elected  to  take 
(under  the  decision  of  this  Court)  against  the  said  will ; 
and  it  is  ordered  that  the  said  Elizabeth  tiaward  be 

forth- 


take  against  the  instrument,  courts  of  equity  assume  jurisdic- 
tion to  sequester* the  benefit  intended  for  the  refractory 
donee,  in  order  to  secure  compensation  to  those  whom  his 
election  disappoints :  2.  That  the  surplus,  aflcr  compensation, 
does  not  devolve  as  undisposed  of,  but  is  restored  to  the 
donee,  the  purpose  being  satisfied  for  which  alone  the  Court 
controlled  his  legal  right. 

Assuming  that  the  doctrine  of  election  is  equitable  only  (a), 
the  infliction  of  forfeiture  on  a  devisee  electing  to  take 
against  the  will,  beyond  the  extent  of  compensation  to  those 
whom  his  election  disappoints,  would  be  inconsistent  with 
the  principle  on  which  the  doctrine  rests*  By  the  assump- 
tion, the  devise  of  the  testator's  property  has  vested  the  legal 
estate  in  the  devisee ;  but  a  court  of  equity,  (in  the  contem- 
plation of  which  his  conscience  is  affected  by  the  implied  con- 
dition) interfering  to  control  his  legal  right  for  the  purpose 
of  executing  the  intention  of  the  testator,  is  justified  in  its 
interference  so  far  only  as  that  purpose  requires.  In  the  com- 
mon case  of  election  to  take  against  a  will  containing  a  devise 
of  the  property  of  the  testator  to  his  heir,  and  a  second  de- 
vise of  the  property  of  the  heir  to  a  stranger,  the  express  in- 
tention of  the  testator,  that  the  heir  should  enjoy  the  subject  of 


(tf)  VideanUj  p.425.&seq.  n. 
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forthwith  let  into  pcMsesftion  of  the  said  estate  at  Nme 
Elms  aforesaid,  and  into  the  receipt  of  the  rents  and 
profits  thereof  accordingly;  and  it  ordered  that  the  said 
Master,  in  taking  the  accounts  of  the  rents  and  profits 
of  the  testator  Serle  Edward  Haward^s  estates,  which  are 
directed  by  the  decree  made  in  this  cause,  fix  and  allow 
to  the  said  Elizabeth  Hawird^  as  between  her  and  the 
said  Plaintiff,  Jane  Hamard  and  her  children,  such  sum 
as  the  said  Master  shall  think  proper,  by  way  of  com* 
pcnsation,  in  the  nature  of  occupation  rent  for  the  said 
estate  at  Nine  Elmsj  from  the  death  of  the  said  testatrix, 
Ann  Howard^  widow,  until  the  said  Elizabeth  Howard 
shall  be  so  let  into  the  possession  thereof  as  hereinbe- 

.  fore 


i8i8. 


the  first  devise,  and  the  stranger,  the  subject  of  the  secQDd>  is 
defeated  by  the  refusal  of  the  heir  to  convey  the  latter  ;«nd  a 
court  of  ec^uity  therefore  restrains  him  in  the  ei\|oy»eDt^^of  the 
firsts  till  the  condition,  under  which,  in  the  contemplation  of 
that  Court,  it  was  conferred  on  him,  is  satisfied*  The  inten* 
tion  of  the  testator,  having  become  impracticable  in  the 
prescribed  fimn,  is  executed  by  approximation,  ot  in  the 
technical  phrase,  cy  pres.  The  devise  to  thc^  stranger,  ren* 
dered  void  as  ti  gift  of  the  specific  subject,  is  effectnated  as 
a  gift  of  value,  and  efiectuated  at  the  expense  of  the  heir 
by  whose  interference  its  strict  purport  has  been.defeated* 
By  thiB  arrangement,  the  intention  of  the  testator  in  fitvouT 
of  the  stranger,  though  defeated  inform,  is,  in  substance, 
accomplished;  his  intention,  in  fiivpur  of  the  heir,  equally 
express,  remmns  to  be  considered. 

If  the  value  of  the  estate  retained  by  the  heir  exceeds  the 
value  of  the  estate  designed  for  him,  his  own  act  is  his  in» 
demnity ;  the  benefit  which  he  enjoys  transcends  the*  ioten-* 
tion  of  the  testator;  but  ifthe  value  of  the  esUte  of  which  the 
Court  deprives  him,  exceeds' the  value  of  the  estate  of  which 
he  deprives  the  devisee,  what  disposition  is  to  be  made  of 
the  surplus  ?  Considered  as  a  gift  of  value,  (and  on  that  prin- 
ciple the  equitable  arrangement  is  founded,)  the  dm'ise  to 
the  stranger  entitles  him  to  an  equal  amount,  but  is  no  au-  ^ 
thortty  for  bestowing  on  him  more;  and  the  undisputed  In- 
lention  of  the  testator  being  that  the  subjects  of  |>€tb  de- 
vises 
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fore  directed;  and  it  b  ordered  that  the  said  Maafter  do 
take  an  account >  of  aU  sums  of  .money  which  he  shall 
find  to.  have  been  laid. out  and  expended  by  the  said 
Plaintiff  and  her  childrep^  in  repairs  and  improvements 
of  the  said  estate  and.  premises  situate  at  Nine  Elms 
aforesaid,  since  the  decease  of  the  said  Ann  Howard, 
during  the  time  they  have  been  in  possession  thereof 
and  it  is  ordered  that  the  said  Master  do  deduct  the  same 
from  what  he  shall  certify  to  be  due  from  the  said  Plain- 

tii& 


vises  should  be  ei\joyed  by  the  heir  and  the  devisee,  what  is 
not  transferred  to  the  devisee  must  remain  with  the  heir. 

A  court  of  equity,  which  assumes  jurisdiction  to  mitigate 
the  rigor  of  legal  conditions,  and  iBubstitute  for  a  formal  a 
substantial  performance,  •  would  act  with  little  consistency 
in  Enforcing,  by  the  technical  doctrine  of  fbrfeiturey  to  the 
eventual  disappointment  of  the  testator's  intention,  a  con- 
dition, not  expressed,  in  the  will,  but  supplied  by  the. con- 
struction of  the  Court,  for  the  single  purpose  of  executing 
that  presumed  intention 

In  the  instance  of  pecuniary  claims,  the  question  can 
scarcely  arise,  since,  in  a  choice  between  two  sums  of  money, 
no  probable  motive  exists  for  electing  the  smaller;  but  sop- 
posing  that  case,  as  a  gift  to  a  stranger  of  the  benefit  of  a 
settlement  under  which  the  heir  of  the  testator  was  entitled 
to  lOOO^M  and  a  bequest  of^OOtf.  to  the  heir,  and  decdon 
by  him  to  take  under  the  settlement ;  by  the  deduction 
of  lOOOl.  from  the  bequest,  in  satisfaction  of  the. disap- 
pointed legatee,  and  by  payment  to  the  heir  of  the  reroaino 
ingiOOO/.,  together  widi  the  sum  due  under  the  settlement, 
the  intention  of  the  testator  would  be  executed  in  substance, 
though  not  in  form ;  the  hehr  would  take  SOOOl.  and  the 
legatee  10002.:  by  any  other  arrangement  that  intentioB, 
which  must  inevitably  be  violated  in  form,  would  be  sub- 
stantially defeated.     .       . 

The  case  of  specific  gifts  may,  indeed,  involve>some  diffi- 
culty of  appreciation,  by  the  existence  of  local  attachments, 
which  admit  neither  accurate  .estimation  nor  adequate  com- 
pensation ;  but  it  is  on  the  principle  of  appreciation  that 
the  Oourt  interferes,  to  transfer  to  one  party,  that  which  ia 
expressly,  and  at  law  effectually/given  to  another;  and  the 

dif- 
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tifi  by  way  of  such  oocupatioiHrent  as  aforesaid ;  and 
it  is  ordered  that  the  Piaintifis  and  the  Defendant,  Wil- 
Ham  Hctward^  do  pay  unto  the  said  Elizabeth  Havoard 
what  the  said  Master  shall  so  certify  to  be  due  to  her 
in  respect  of  such  occupation-rent  as  aforesaid^  after 
such  deduction  as  aforesaid*  —  R^*  Lib.  A.  1818.  fol. 
1173  —  1175. 
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difficulty  has  been  repeatedly  encountered,  (a)  Should  any 
case  present  impediments  of  this  nature  practically  insur- 
mouhtiabley  the  doctrine  of  compensation  might  become,  in 
that  instance,  inapplicable,  but  would  not  for  that  reason 
cease  to  be  the  general  rule  of  the  Court. 

By  the  doctrine  of  compensation^  and  the  process  of  se* 
questration  for  executing  it,  (though  justly  described  as  a 
strong  operation,)  the  intention  of  the  testator  is,  so  far 
as  circumstances  admit,  effected ;  by  the  doctrine  of  for- 
feiture that  intention  would  be  defeated. 


(A) 

LACY  V.  ANDERSON.  (A) 

Wrbrxas  the  said  Plaintiils  exhibited  their  bill  into  this 
court,  against  the  Defendante,  for  stay  of  their  proceeding 
in  a  writ  of  dower,  for  that,  as  the  Plaintifis  suppose,  the  said 
Margaret^  one  of  the  Defendants,  had  certain  copyhold 
lands  to  her  devised,  in  recompence  of  her  dower,  which 
she,  after  the  death  of  her  former  husband,  of  whose  lands  she 
seeks  to  be  endowed,  accepted,  and  entered  into,  and  has 
eojoyedabove  the  space  of  twenty  years ;  for  as  much  as  this 
Court  was  this  present  diay  informed  by  Mr.  of 

counsel  on  the  Plaintiils'  behalf,  that  the  Defendants  had  de- 
murred to  the  said  bill,  for  that  the  Plaintifis  confess  her  to  be 
dowable  by  law ;  and  that  the  said  copyhold  lands,  so  to  her 
the  said  Margaret  devised,  can  be  no  bar  of  dower ;  and  for 


(a)  In  Wehtter  v.  Mitford,  Streatfield  v.  StreatfiM,  Ardeto^e  r. 
Senntt,  PuUeney  v.  DarHng^on;  and  lep  Bor  v.  Bor;  Grettom  v. 
Howard. 

{b)  Vide  mie,  p.  998.  n. 

that 
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that  abb  it  seefned  to  this  Court,  that  the  said  Margnrd  ia 
not  In  contcience  to  have  both  her  dower  and  the  said  oopy* 
hold  lands  also,  which  she  had  only  in  recompence  of  dower ; 
it  is  therefore  ordered,  that  if  the  said  Defendants  shall  not, 
by  Friday  next,  show  unto  this  Court  some  sufficient  cause 
to  the  contrary,  then  a  subpoena  is  awarded  against  them,  to 
make  perfect  and  direct  answer  to  the  said  Plaintifis*  bill  of 
complaint.  —  Reg.  Lib.  A.  1581.  fol.'SSl. 

14  June  1583.  The  Defendants  were  permitted  to  pro- 
ceed  to  judgment  in  the  trial  at  li^w,  with  stay  of  execution, 
and  a  subpoena  was  awarded  to  the  Plaintiffs,  conmianding 
them  to  show  cause  why  the  Defendants  ^should  not  have 
execution.  —  Reg.  Lib.  A.  1582.  fol.  569. 

The  register  of  1584  and  1585  has  been  searched,  without 
discovering  any  further  entry  in  this  cause. 


(B) 

EDWARD  ROSE,  Plaintiff,  EDWARD  REYNOLDS, 
and  ROSE,  his  Wife,  Defendants,  (a) 

For  as  much  as  this  Court  was  this  present  day  informed 
on  the  said  Plaintiffs  behalf,  by  Mr.       '  being  of  his 

counsel,  that  the  said  Defendants  have  now  of  late  brought 
a  writ  of  dower  at  the  common  law  against  the  Plaint, 
whereby  the  said  iRo^^  seeks  to  be  endowed  of  the  lands  and 
tenements  o£  Edward  RosCy  her  late  husband,  deceived,  albeit 
she  heretofore  had  a  lease  for  certain  years,  yet  enduxingi 
assured  unto  her  by  her  said  late  husband}  in  recompence  of 
her  dower,  which  she  agreed  to  accept,  and  has  abo  enjoyed 
accordingly  from  the  death  of  her  said  lajte  hiishand,  b^^g 
about  twelve  years  since ;  and  albeit  a  decree  was  made  in 
this  case,  the  6th  day  of  February,  in  tbe  ninth  yeiur  of  her 
majesty's  reign,  that  the  said  Defendants  shpuld  not  (in  re* 
spect  Uie  same  lease  was  proved  to  be  assured  as  aforesaid) 
claim  or  challenge  any  dower, .  neither  against  one  Pahmet 
and  others,  who  were  Plaintiffs  in  the  said  decree,  and  had  pur- 
chased certain  of  the  lands  whereof  the  Defendant  sought  to 
be  endowed,  neither  of  any  of  the  lands  or  tenements  whereof 
the  said  late  husband  of  the  said  Defendant,  RoeCf  was  seised 


(«)  Vide  «fi/r,  p.  598.  n. 
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during  the  coverture,  it  i&  tlierefore  ordered,  ibal  tt8ubp<9iit 
be  awarded  against  the  Defendants,  returnable  uiigit^dktfiy  t4 
show  cause  wherefore  they  should  not  be  enjoined  as  well 
from,  any  demand  of  dower  against  Jtbe  Plaintiff  (being  heir 
to  the  said  late  husband  of  the  said  Rose)  as.  tbey  were 
against  the. said  purchasers  wlio  were,  Pfaiintifis  ia .the  said 
decree  ;  if  it  be  true  that  there  was  such  an  agreewient,  thai 
the  said  lease  should  be  accepted,  and  was  assured,  in  4re^ 
conipence  of  the  said  i^oftf  as  aforesaid.  —  Reg  Lib.  A.  15B0. 
fol.  204.  . 

Injunction  granted  to  stay  the  action  at  law,  the  Defend* 
ants  not  having  appear  to  the  subpoena.  —  Reg.  Lib.  A»  1580. 
fol.  252.  (a) 


lais. 


(C) 
STREATFIELD  v.  STREATFIELD.  (b\ 

'*  His  Lordship  doth  declare,  that  the  will  of  th^  said  .tes« 
tator,  Thomas  Sheatfield,  is  well  proved,  and  that  tlie  Plain- 
tiff, Thomas  Streatfield,  is  entitled  in  equity,  to  an  estate  tail 
in  possession*  in  the  houses  and  lands  mentioned  in  the  set- 
tlement of  the.  5th  of  April,  1698 ;  but  in  regard  the  said 
testator,  the  PlaintifTs  grandfather,  has  taken  upon,  himself 
to  devise  the  said  houses  and  lands  by  his  will,  and  the  said 
Plaintiff  is  an  infant,  and  therefore  cannot  declare  his  con* 
sent  to  submit  to  the  said  will ;  His  Lordsliip  doth  order  that' 
the  said  Plaintiff,  within  six  montlis  after  he  comes  of  age, 
do  signify  to  this  Court  whether  he  consent  to  waive  his 
editable  right  to  the  said  houses  and  lands,  under  the  said 
articles  9f  the  Sist  of  i^foy,  1677,  and  the  said  settlement VE>f 
the  5th  day  of  Aprils  1698 ;   and  in  case  the  said  Plaintiff 


(a)  The  interference  of  the  Court  in  this  instance  was,  perhaps, 
founded  rather  in  expreM  contract,  than  in  the  general  doctrine  of 
election.  So,  "  27  Car.  2.  in  Oladttone  v.  Hipiey,  Lord  NoUittgham 
held,  first,  that  a  jointure  of  a  copyhold  is  no  bar  of  dower  at 
common  law ;  secondly,  that  an  agreement  precedent  to  marriage 
to  accept  it  as  such,  makes  it  a  bar  in  equity;  and  therefore  be 
staid  the  suit  at  law.'^  Lord  Nortkingion,  8  Eden^  S9, 60. 

{h)  Videim/e,p.496.n. 

shall 
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diall  signify  sach  his  codsent,  then  the  several  estates  devised 
by  the  said  will,  are  to  be  held  and  enjoyed  by  the  respecthre 
devisees,  according  to  the  limitations  in  the  sud  will ;  but  in 
case  the  said  Plaintiff,  T.  S.  shall  neglect  or  refuse  to  signify 
such  his  consent,  within  the  time  before  mentioned,  then  it  b 
ordered  and  decreed,  that  the  possession  of  the  houses  and  the 
lands  comprised  in  the  said  settiement  of  the  5th  of  AprU 
1696,  be  then  delivered  to  him,  and  that  all  proper  parties;  as 
Mr.  S.  one  of  the  Masters,  ftc.  shall  direct,  do  join  in  convey- 
ing die  same  to  him,  and  the  heirs  of  the  body  of  his  father 
begotten  on  the  body  of  his  mother,  and  that  he  and  they 
be  quieted  in  the  enjoyment  thereof  from  thenceforth,  until 
such  conveyance  shall  be  made ;  and  in  that  case,  it  is  or- 
dered that  the  said  Master  do  see  a  sufficient  part  of  the 
rents  and  profits  of  the  other  estates  devised  by  the  will 
of  the  said  T.  S.,  the  Plaintiff's  grandfather,  to  the  Defend- 
ants, Heniy  5.,  Thomas  S^  and  William  &,  in  trust  for  the 
Phuntiff  T.  S,  for  his  life,  which  have  arisen  or  shall  grow 
due  during  the  life  of  the  said  Plaintiff  T.  S.  (but  with- 
out prejudice  to  what  shall  be  allowed  for  the  said  Pliuntiff 's 
maintenance  during  his  minority),  be  invested  in  the  pur- 
chase of  freehold  houses  or  lands  of  inheritance  in  fee 
simple,  and  so  much  of  them  as  shall  be  of  equal  value  to 
such  of  the  houses  and  lands  devised  to  the  Defendants, 
Margaret  S.  and  Martha  Polhilly  in  possession,  as  are  com- 
prised in  the  said  settiement  of  the  5tii  of  AprU  1698,  are  to 
be  conveyed  to  the  said  Defendants,  M*  8.  and  M*  P.  and 
their  heirs,  as  tenants  in  common,  and  the  residue  thereof 
are  to  be  conveyed  to  the  like  uses,  and  upon  the  like  trust, 
as  the  lands  devised  to  the  Defendants,  H.  5.,  T.  S.,  and 
W,  S.,  are  limited  by  the  said  will.*'  An  account  was  ordered 
of  the  rents  and  profits  received  by  the  Defendant  //.  5.,  out 
of  the  lands  devised  to  him  and  T.  S*  and  IV.  S.  witii-the 
usual  directions ;  an  allowance,  to  be  settied  by  the  Master, 
for  the  maintenance  of  the  Plaintiff  T.  5.,  to  be  paid  out  of 
the  rents  of  the  estates  devised  to  H.  S.,  T.  S.,  and  fF.  S^ 
and  the  surplus  to  be  invested  in  government  or  real  secur- 
ities. '«  And  in  case  the  said  Plaintiff  T.  S.  shall  signify  his 
consent  as  aforesaid  within  the  time  before  mentioned,  then 
it  is  ordered  that  the  surplus  of  such  rents  and  profits,  over 
and  above  what  shall  be  allowed  for  bis  maintenance,  and 
the  produce  thereof  be  paid  and  delivered  to  him ;  but  in 

case 
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I  the  said  Plaintiff  shall  neglect  or  refuse  to  consent,  then 
the  same  are  to  be  applied  according  to  the  directions  before 
given ;  and  in  case  Uiere  shall  be  any  residue,  the  same  is 
likewise  to  be  paid  to  him."    Reg.  Lib.  B.  1735.  £ol  205.  > 
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(D) 

ELIZABETH  WEBSTER,  Widow,  JANE  RICHARD- 
SON, Widow,  and  Others         -         -         Plaintiffs. 
MARGARET  MITFORD,  and  Others,  -  Dbfsndants. 

Upon  the  hearing,  ^c*  the  substance  of  the  Plaintifli'  bill 
appeared  to  be,  thai' Michael  Mitfordy  late  brother  of  the 
Plaintiffs,  £•  Webter  and  </.  Richardson  ^  and  the  Defendant, 
Margaret  Mitford*B  late  husband,  did,  in  February  1706, 
make  his  will  in  writing,  and  reciting,  that  upon  his  marriage 
with  the  Defendant,  Margarety  he  did  make  some  articles  or 
agreement  for  securing  1200/.  which  he  had  in  portion  with 
her,  or  leaving  her  some  other  consideration  in  lieu  thereof, 
therefore,  in  full  performance  of  the  4said  articles  of  agree- 
ment, he  did  devise  unto  the  said  Defendant,  Margarety  his 
wife,  the  lease  of  his  bouse  at  Clapham,  and  all  his  estate 
and  interest  in  the  said  house,  and  all  his  plate,  rings,  linen, 
bedding,  and  other  household  goods  whatsoever^  and  also 
100/.  per  annum  issuing  out  of  the  Exchequer,  which  he 
purchased  for  the  said  Defendant,  Margaret'sy  Hfe,  upon  the 
act  of  parliament  for  tonnage,  with  the  order  and  tally ;  and 
idevised  unto  his  executors  (George  Mertins,  Thomas  Nis' 
hett  and  William  Mitfordy  whom  he  also  appointed  trustees) 
the  sum  of  4000/.,  upon  trust  that  his  said  executors  should, 
with  all  convenient  speed  after  his  decease,  purchase  lands 
of  inheritance  in  fee-simple  of  the  yearly  value  of  200/.,  or 
thereabout,  in  some  Northern  county,  within  sixty  miles  of 
N€wcadle''upon'Tyney  where  he  was  born,  to  be  settled  in 
such  manner  as  might  best  answer  his  will ;  and  that  the  in- 
terest and  proceeds  of  the  said  4000/.,  until  such  purchase 
made,  should  be  paid  to  such  persons,  and  in  such  manner, 
as  the  rents  and  profits  of  the  lands,  when  purchased,  w&re 
devised  and  were  made  payable,  and  did  devise  one. moiety 
of  the  rents  and  profits  of  the  lands. so  to  be  purchased,  unto 
the  Defendant,  Mar^ar^,  his  wife,  for.her  Ufe,  subject,,  ne*.- 
vertheless,  to  the  proviso  in  the  .will,  and  hereafter  mca^ 
.  -  Vol.  I.  G  g  tioned. 
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Iftlil.  donec^  and  the  other  moiety  to  the  PUdMifik,  E.  W^iatir 
8Dd  J.  RiiAardson^  hill  tW6  4AU€t^  for  lift,  ^uvUty  to  be  d». 
tided  between  them,  and  to  be  by  |:faem  held  and  enjoywi 
severally  as  tenants  in  common,  without  benefit  of  somvor- 
ship,  and  from  the  determination  of  the  said  several  estates, 
and  as  the  same  should  severally  drop  by  the  deaths  of  the 
said  parties,  such  part  immediately  to  descend  and  come  to 
the  Plaintifi,  Maiy  Harrison  and  Winifred  WAsUtj  his 
two  nieces,  to  be  equally  received  and  enjoyed  between 
them ;  bat  in  case  the  PlaintiiF,  Mary  Harrison^  should 
marry  any  person,  who  by  his  family  should  be  a  gentlemaa 
of  the  name  of  Mit/brd  or  Midford,  by  birth,  then  all  and 
sfttgular  the  said  premises  so  to  be  purchased  as  aforeMud* 
should,  after  the  respective  deaths  of  the  defendant,  Mm^ 
garet^  and  of  the  Plaintiflb,  Elizabeth  and  Jane,  descend  and 
come  to  and  be  enjoyed  by  the  said  Mary,  and  such  husbaiid, 
for  and  during  their  natural  lives  and  the  lifo  of  the  longar 
liver  of  them,  and  from  and  after  theh-  decease,  to  the  tot 
son  ^f  the  body  of  the  said  Mary  by  such  husband,  whidi 
flm  aon  he  desired  might  be  christened  by  the  name  of  Mt* 
ckaelf  and  to  the  heirs  male  of  the  body  of  such  first  son, 
and,  for  default  of  such  issiie,  to  the  second  and  6very  otiMr 
son  and  sons  of  the  body  of  the  said  Mary  by  such  husband, 
and  the  heirs  male  of  the  body  of  such  sons  succeasivetly  m 
tail  male,  provided  that  if  the  said  Plaintiff,  Mary,  ahould 
not  by  her  first  marriage  intermarry  with  one  of  the  namb 
and  fiunily  aforesaid,  or  in  case  she  should,  and  sucfi  hus- 
band should  happen  to  die  without  such  issue  male  m  «fore> 
said,  then  the  said  premises  so  to  be  purchased  as  aforesaid, 
should  descend  and  come  to  the  Plaintiff,  Win^ed^  upon 
the  same  terms;  and  in  aise  neither  of  his  said  nieotfs 
should,  by  their  first  matria^,  intermar^  with  one  of  <lhe 
name  and  Aunily  afof^tfaid,  or  if  diey  should  both  happen  to 
die  without  such  issue  male  as  aforesaid,  then  the  aald. pre* 
Aiisite  so  to  be  purchased,  shbuld  descend  andooitie  to  lib 
CbiiiiB,  the  Plaintiff,  Midhael  Miffbrd,  for  life,  nadto  Iha 
flm,  «Bcond,  and  every  other  son  and  sons  of  the  iM  Plain- 
tiff,  Miahiael  MiifMt,  and  the  heirs  male  of  the  iHidy  of^aioh 
ions  successively  in  tail  male,  and  for  n^ant  df  such  iasno,  in 
hia  own  right  heirs  for  ever;  and  the  testator,  by  ftia  laid 
wiU,  declared,  that  the  said  bequests,  tfaer^  given  toMa 
irffo,  Aould  be  in  foil  recomptoee  of  what  afae  a^ght^r 
cooM  ebim  by  virme  of  dm  aaid  aitiokB  ^  agprcaaent,  ^ 
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0tbeK^i9je  hpwsoQTer ;  ond  thai  if  she  refi^d  tp  3cc^t  the 
«ftine,  then  4U  and  every  the  devises  and  bequests  afpre68i4 
should  become  absolutely  void  as  to  bis  said  wife,  and  in 
such  case^  he  devised  the  moiety  of  the  rents  and  profits  of 
thfe  premises  to  be  purchased  and  devised  as  afore^d,  to  ]^ 
wife,  to  the  Plainti^,  E.  Wfihsitr  and  «/.  Richardson^  ia 
such  manner  as  jthe  other  mpiety  is  devised  to  them,  and 
after  their  d^ths  to  descend  and  go  in  such  manner  as  the 
said  other  moiety  is  limited ;  and  as  to  the  other  leg^ci^ 
devised  to  his  ,wife  (in  case  the  same  became  void  9»  afore- 
^d)  ^e  sam^  to  go  to  the  PlaintilTs,  his  two  sisters  and  pwxf 
wi^es-equaMy  amoi^itham^  apd  gave  to  his  said  two  sisters  ^1^ 
tbfi  survivor  of  them  the  ^«  per  annum  which  ^  purcb^i^ 
i^  ^eir  mmes  and  for  their  lives  upon  the  act  of  parliament 
for  tonnage,  with  the  tally  and  order  for  the  same,  and  5Qif« 
a-*.pi0ce  to  buy  thepi  ,]f;aovu;ning,  and  to  the  Plaintiff^  Mary 
Harmon,  600/.,  and  to  the  Plaintiff,  Winifred  fVebster,  ^QOl.^ 
tp  ibe  pfMd.at  their,  re^^cdve  ages  of  twenty -oiiie  years  or  mar*- 
ri^e,  whioh  cfh^uld  first  happen  ;.|md,  if  either  of  them  s^iouhl 
4ie  befpsre.ipacriage,  her  legacy  to  go  tp  the  survivor;  an4  if 
«ich^r  iii  them  should  marry  without  the  <:onseQt  of  her  iqo*- 
ther,  if  living,  to  fpifeit.aiid  lose  o^^halfof  herlegftcy,  which 
W4^  tp  go  {uid  he  pl^d  to,h^  sister ;  and  that  the  said  several 
aimns  should  be  .pqt  ovt  ^  iqterest,  upon  good  ^cucity  to  be 
Ififtroved  jby  the  executors,  until  ,the  same  ahpuld  hecoioe 
p^#>.ie,;fmd  the  ,H&tecest  th^re^»  in  the  inean.time,  to  be 
aHPiif^d  Ipr  their  mfu^ten^nce ;  ^a^id  after  several  other  lega« 
^^ffxefit/^  other  per^ns  in  the  bill  namedy  he  gave  all  the 
r^st  9114  ire#idue  pf  his  re^  ai^  persopal  .estate,  unto  his  said 
wife,  .tivo  fislers,  fuKl  t^p  piu^ces,  .equally  amqng  them,  shm^ 
aofi  Ahare  jalike,  au^d  to  the  ;f)iinf^  ^d  churchwardens  qf 
thjB  jprish  whe^e  h^  fhpuid.^ie,  #[)/.,  .tp  be  Ifud  put  in  suqh 
imiiii^  And  .fpr  ^uoh  us^s  ^  in  the  .w;iU  is  ptarticularly  41* 
i^t^d.;  laudip  Augfift  1707,  <the^d  Miq^ael  MUford,^^ 
Witbplit  i9tm ;  .Hh^  l>elm^m/^,  ^^w-and  Nisbeit  two  qf 
))|p  ,«|tAQi||cM;8,  iiTOv^d  ihis  ;»"U.,  /sad  tpok  upon  them  Jij^ 
m^^illiipp  Ihwpof ;  !ihat  .ip  JS^E^^^c^r  1694?,  th^  .said  .(M9- 
W%T  ip«4  iipt4>  fth^  A»phequ?r,  as  ,a  ppntribptipo,  .Ijbff 
wjn  #f  ^fjHi*  St.*  M»  .ppoa  m  #ct  pf  pa]:liament  ,thmi 
tal^  iPMBS^y  M  gr»ntii\g  ./^v^al  ra^es  and  duties  ^ 
tmqilgp  lOf  vship^  m^  >r§s8^,  fpr  whiph  j^iid  «iwi  of 
9fiBJ»  ^,  9fl.  fthie  #Md  ffi^m^  Ml  a  tally  ja^d  pr^er  out  of 
1^  ifiMhequer,  to  entitle  him  to  receive  the  annual  sum  of 
6  g  2  251. 
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251  during  the  lives  of  the  Plaintiflfe,  E.  Websier  and  J.  Ru 
chardsoUf  his  two  sisters,  and  the  life  of  the  longer  liver  of 
them,  who  were  nominees  for  him  in  the  said  order ;  and  the 
said  testator,  designing  the  benefit  of  the  said  annuity  for 
them  after  his  decease,  did,  by  deed  poll,  under  his  hand  and 
seal,  dated  the  30th  of  Mai/  1695,  declare  and  agree,  that 
the  said  annuity  should  be  to  the  use  and  benefit  of  himself 
for  life,  and  after  his  decease,  to  the  use  and  benefit  of  his 
mother,  Mary  Miiford,  and  the  PlaintifiF,  E,  Webster^  equally, 
and  after  the  death  of  his  said  mother,  then  to  the  use  and 
benefit  of  his  said  two  sisters,  E.  Webster  and  J.  Richardson, 
equally  between  them ;  that  th^  said  Mary  Mitford^  the 
mother,  died  in  the  life-time  of  the  testator,  and  the  said 
testator  being  also  dead,  the  Plaintiffs,  £.  Webster  and«7. 
Richardson^  are  advised  tliat  they  are  entitled  to  the  sdd 
25/.  annuity  in  their  own  right,  by  virtue  of  the  said  deed- 
poll  ;  that  the  Defendants,  the  executors,  having  possessed 
themselves  of  the  said  testator's  personal  estate,  and  of  the 
said  tally  and  order,  the  Plaintiffs  expected  that  they  would 
have  applied  the  same  according  to  the  testator's  will ;  but 
the  Defendants,  by  contrivance  together,  pretend  that  the 
said  will  cannot  be  performed,  in  regard  by  an  agreement 
made  by  the  testator  on  his  marriage  with  the  Defendant, 
Margaret^  he  did  agree  to  leave  her'  one  full  moiety  of  his 
estate,  and  that  the  said  will  cannot  bind  the  said  Defendant, 
Margaret^  or  exclude  her  from  the  benefit  of'  the  said  mar- 
riage agreement,  whereas  if  any  such  agreement  was  made, 
the  same  was  voluntary,  and  subsequent  to  the  testator's 
marriage,  and  unfairly  obtained ;  and,  therefore,  that  the  De- 
fendants, the  executors,  may  deliver  to  the  Plaintiflb,  E. 
Webster  and  J.Richardson,  the  aforesaid  tally  and  order, 
and  to  have  a  discovery,  and  an  account  of  the  said  testator's 
personal  estate,  and  that  the  same  may  be  applied  according 
to  the  directions  of  the  said  will,  and  to  be  relieved  in  the 
premises,  is  the  scope  of  the  Plaintiff's  bill.  Whereunto  it 
was  insisted,  by  the  Defendant's  counsel,  that  the  Defendant, 
Margaret  Mitford,  by  her  answer  says,  she  believes  that  the 
■aid  Michael  Mitford,  her  late  husband,  was,  at  the  time  of 
his  death;  possessed  of  a  plentiful  personal  estate,  and  that 
before  his  death,  he  made  his  will  in  writing,  to  the  efiecft 
in  the  bill  set  forth, '  but  •  insists  that  the  said  will  ought  not 
in  anywise  to  affect  this  Defendant,  for  that'  before  her  inter- 
marriage 
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marriage  with  the  said  testator,  viz.  in  or  about  the  6th  of 
December  1686,  the  testator  did  enter  i];ito  an  agreement  by 
deed-poll,  whereby,  in  consideration  of  the  intended  mar- 
riage with  this  Defendant,  and  of  her  marriage  portion,  he 
did  covenant  and  agree  with  this  Defendant,  and  with  P.  IV. 
and  «/.  0.,  that   he  the  said  Michael  Mitford  should  and 
would,  in  and  by  his  last  will  and  testament,  or  by  good 
and  sufficient  assurances  and  conveyances  in  the  law,  or. 
otherwise,  before  his  death,  (if  this  Defendant  should  him 
survive),  give,  grant,  convey,  assure,  and  leave,  for  the 
use  of  the  Defendant,  the  one  full  and  clear  moiety  or. 
half  part,  of  all  his  estate,  in  lands,  houses,  hereditaments, 
goods,  chattels,  money,  and  estate  whatsoever,  as  he  the  said 
Michael  MUfordy  or  any  other  person  or  persons  whatsoever^ 
for  him  or  to  his  use,  should  stand  or  be  seised  or  possessed  by 
any  ways  or  means  whatsoever,  and  that  in  such  ample  and 
beneficial  manner,  as  that  this  Defendant,  her  heirs,  execu- 
tors, administrators,  or  assigns,  at  all  times  after  the  death 
of  the  said  Michael  Mitford^  should  and  might  quietly  hold 
and  enjoy-  and  dispose  of  the  same  as  her  and  their  own 
proper  estate,  without  any  let  or  molestation  whatsoever ; 
and  saith,  that  the  said  deed-poll,  or  marriage  agreement,  was 
precedent  to  the  said  marriage,  and  in  consideration  of  a 
marriage  portion,  and  to  the  intent,  as  is  expressed,  in  and  - 
by  the  said  marriage  settlement ;  and  therefore  she  hopes 
she  shall  not  be  compelled  to  accept  the  provision  made  her 
by  the  will,  or  be  excluded  from  the  benefit  of  the  said  mar- 
riage agreement ;  and  saith,  that  she  is  willing  to  come  to  a 
fair  account  with  the  Plaintiffs,  touching  her  late  husband's 
personal  estate,  and  is  willing  that  the  same  shall  be  applied 
according  to  his  will ;  deducting  first  a  moiety,  according 
to  the  said  marriage  agreement ;   and  that  the  said  will 
should  be  performed  as  to  the  other  moiety  as  far  as  may  b^, 
and  the  Plaintiffs  have  the  benefit  thereof.  And  the  Defend- 
ants, Merlins  and  Nisbett,  by  their  answer  do  say,  that  they 
believe  that  the  said  Michael  Mitford  did  make  his  will  as  in 
the  bill  is  set  forth,  and  appoint  these  Defendants,  and  the 
Defendant,  William  Mitford,  executors  thereof,  and  that  the 
smd  Defendant,  William  Mitford,  the  other  executor,  beio^ 
at  the  time  of  the  testator's  death  in  the  North  of  England^ 
at  a  great  distance  from  London,  these  Defendants  did 
therefore  prove  the  said,  will  without  him,  and  did  possess 
G  g  3  them- 
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diemselves  of  such  ptfrt  of  the  testHtOf *8  personal  estate  is 
they  could  come  by,  and  they  have  defrayed  the  charges  of 
the  testator's  fiineraly  and  paid  several  debts  owing  by  the 
taid  testator ;  and  say,  that  in  a  schedule  annexed  to  their 
answer,  they  have  set  forth  a  true  account  of  the  goods, 
chattels,  and  personal  estate  of  the  said  testator,  which  has 
any  way  come  to  their  hands,  as  also  an  account  of  what 
Sights  they  have  paid,  and  what  debts  are  still  owing  by  the 
testator,  and  likewise  an  account  of  the  funeral  charges ; 
tod  that  among  the  debts  owing  they  have  inserted  a  bond 
eiitered  into  by  the  testator  to  her  majesly,  of  2000/.  pe- 
nalty, conditioned  for  Mr.  C.  C,^  faithfully  demeaning  him- 
self iii  his  employment  of  commissioner  of  prizes  at  Leghorn  ; 
and  these  Defendants  do  insist  to  retain  so  much  of  the 
testator's  assets  in  their  hands,  as  shall  be  sufficent  to  an- 
swer that  demand,  in  case  the  crown  shall  have  occasion  to 
tesort  to  them  for  the  same,  or  otherwise,  that  these  De- 
fendants may  be  effectually  indemnified  against  the  said  de- 
mand, as  also  against  another  bond  of  300/.  penalty  to 
Jf.  C,  and  say  that  they  were  willing  to  have  performed 
the  said  will,  as  far  as  was  in  their  power ;  but  the  Defend- 
ant, Margaret  Miifordy  has  produced  and  does  insist  on  her 
ibarriage  agreement  in  her  answer  before  set  forth,  where- 
by she  claims  a  moiety  of  the  said  testator's  estate,  where- 
ibre  these  Defendants  crave  the  direction  and  judgment  of 
tiiis  Court  touching  the  construction  of  the  said  will,  and 
the  .application  of  the  siud  testator's  personal  estate;  and 
ihese  Defendants  believe,  that  the  said  testator  did  pay  into 
the  Exchequer ,^as  a  contribution,  208/.  Ss.  Sd.^  uponsecuri^ 
of  the  act  of  parliament  in  the  bill  mentioned,  and  that  he 
had  an  order  tod  tally  for  receiving  25/.  per^  annum  daring 
the  lives  of  the  Flainti&,  E.  IVehster  and  J.  Bkhardsony  as 
nominees  for  the  testator,  which  said  tally  and  order  are  in 
these  Defendants'  custody,  and  that  the  said  testator  did 
execute  such  deed-poll,  concerning  the  said  annui^  as  ia 
the  bill  is  set  forth,  and  that  therefore  these  Defendants 
Submit  to  the  judgment  of  this  Court,  whether  &e  Plaintifi, 
JE.  tVebster  and  «7.  Aichardion^  are  become  entitled  in  dieir 
own  right  to  the  said  annuity,  or  whether  the  same  is  to  be 
^k^emed  part  of  the  said  testator's  estate.  And  theDefend- 
tot,  William  Mitford^  by  his  answer  says,  that  being  named 
toe  of  the  executors  of  the  said  Mkkad  MHfor9%  will,  h« 
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has  proved  the  said  will,  and  mtenda  to  iu;t  as  an  executor 
so  far  as  to  see  the  said  will  performed^  fu;cording  to  tl^e 
directions  and  true  meaning  thereof,  ppd  pursuant  to  the 
trust  reposed  in  hinit  for  the  beneQt  of  all  p^urti^  con- 
cerned therein,  but  says  that  he  has  not  hitherto,  at  any 
time  possessed  himself  of  any  part  of  the  said  testator's 
personal  estate,  or  of  any  of  the  rents  or  profits  of  the 
real  estate,  or  any  way  intermeddled  therewith,  otherwise 
than  by  proving  the  will  as  aforesaid,  and  that  he  is  ready 
to  do  as  this  Court  shall  direct,  being  indemnified  by  ihe 
diecree  of  this  Court.  Whereupon,  and  upon  reading  fhe 
will  of  the  said  testator,  Michael  Mitford,  the  figreement  or 
'deed-poll  made  by  the  said  testator  before  his  marriage  with 
the  Defendant,  Margaret  Mii/ardf  dated  the  6th  o£ December 
1686,  and  Ae  deed  executed  by  the  said  testator  cqncemii^p 
the  annuity  of  25/*  per  annum  issuing  out  of  the  Exchequ^, 
as  also  the  proofe  taken  in  this  cause,  and  hearing  wh|it  w^ 
alleged  by  the  counsel  for  all  the  said  parties,  this  Court  de- 
clared, that  basmuch  as  the  Defendant,  Margaret  Mitfartl, 
has  renounced  ail  benefit  by  the  testator's  will,  and  do^ 
'insist  upon  the  agreement  or  articles  made  by  the  said  tes^ 
tator,  before  and  in  consideration  of  his  marriage  with  her, 

•the  said  Defendant,  Margaret  Mifftnrd^  ought  to  have  one 
full  moiety  of  the  said  testator'^  estate,  after  his  debts  and 
funeral  charges,   and   the  Mf  to  the  parish  ef  Clapham 

'  iiereafter  mentioned,  paid  accordJAg  to  the  said  agreement, 
and  doth  therefore  order  and  decree,  that  it  be  referred  to 
Samud  Kerk^  esq.,  to  take  an  account  of  the  estate  whereof 
the  said  testator,  Michael  Miifard^  died  seised  or  possessed, 
and  that  the  Defendants,  the  eioputors  do  severally  account 
before  the  said  Master  fpr  whajL  thereof  has  in  any  way 
come  to  their  respective  hands  or  jK)Ssessioo,  or  to  the 
hands  or  possession  of  any  other  person  or  persons,  to  or, 

-fior  dieir  or  either  of  their  iis^,  or  in  trust  for  them,  to 
their  knowledge,  by  4ieir  procurement  or  with  their  privity ; 

'in  the  taking  of  which  account,  the  said  Master  is  to  majke 
to  the  said  executors  all  just  allowances ;  and  the  said  De- 
fendants the  executors,  and  also  the  Defendant,  Margaret 
Mkfordf  the  widow,  are  to  be  examined  up<m  inter;ro|^9* 
tones  before  the  said  Master,  lor  the  better  discqviiry 
thereof,  aad  of  other  the  personal  es^tf  of  Ijhe  4»id  tfs- 
in  thie  taking  </  which  accoiint;  the  ^ud  it^atjot  is 
Gg  4  te^ 
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uy  make  unto  the  said  other  Defendant  all  just  allowmcer; 
and  the  said  Defendant,  William  Mit/brdy  one  oif  the  said 
executors,  is  to  haf  e  notice  from  time  to  time,  to  the  end 
that  he  may  attend   the  Master  upon   the  said  account, 
if  he  shall  think  fit,  and  this  Court  now  declared  that  the 
two  annuities  of  100/.  and  25/.  per  annum^  issuing  out  of  the 
eltcbequer,  are  to  be  looked  upon  and  taken  as  part  of  the 
said  testator's  personal  estate,  and  are  to  be  brought  into  the 
account  thereof;  and  the  said  Master  is  to  examine  and  cer- 
tify what  the  said  testator's  debts  and  funeral  charges,  with 
tHe'legacy  to  Clapham  parish,  do  amount  unto,  and  to  make 
a  deduction  thereof,   and  what  the  said  testator's  whole 
estate  (after  a  deduction  of  the  said  debts,  and  legacies,  and' 
funeral  charges)  shall  amount  unto,  it  is  ordered  and  de- 
creed, that  the  Defendant,  Margaret  Mitford^  shall  receive 
and  enjoy  one  full  moiety  thereof  according  to  the  said 
marriage  agreement ;  and  in  case  the  said  Defendant,  Mar- 
garet  Mitford,  should  desire  to  have  any  part  of  the  said  per- 
sonal estate,  which  was  specifically  devised  to  her  by  the 
will,  she  is  to  have  the  same  at  the  appraised  value  in  part 
of  her  said  moiety ;  and  as  to  the  other  moiety,  it  is  ordered 
and  decreed,  that  4000/.  thereof,  or  so  much  as  the  other 
moiety  shdl  amount  to  of  such  4000/.,  be  laid  out  by  the  De- 
fendants, the  executors^  and  trustees  in  the  purchase  of 
lands,  to  be  settled  according  to  the  uses  and  limitations  in 
the  will  in  all  respects,  which  purchase  is  to  be  approved  of 
by  the  said  Master ;  and  the  said  executors  are  hereby  in- 
demnified in  the  making  thereof,  except  as  to  that  part  of 
the  said  4000/.  to  be  laid  out  by  the  said  will,  which  by  the 
said  will  was  to  be  enjoyed  by  the  Defendant,  Margaret  Mti-^ 
Jbrd^  for  her  life ;  and  in  case  the  tnoiety  of  the  said  testa- 
tor's estate  (which  the  said  testator  had  power  to  dispose  of 
by  will)  shall  not  be  sufficient  to  answer  and  make  good  the 
said  4000/.,  then  the  several  legatees  in  the  will,  whose  lega- 
cies are  above  10/.,  are  to  defalke  in  proportion  out  of  their 
respective  legacies  to  make  up  the  said  4000/.,  but  there  is 
to  be  no  defalcation  out  of  any  legacy  of  the  value  of  10/. 
or  under  already  paid,  or  hereafter  to  be  paid ;  and  as  to 
such  part  of  the  profits  and  benefit  of  the  said  4000/;  which 
by  the  said  will  was  intended  for  the  Defendant,  Margartt 
Mitfordf  during  her  life,  it  is  ordered  and  decreed,  that  the 
same  do  go  and  be  applied  during  the  said  Defendant,  ikfoir- 

garefh 
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g^rei^B  life,  towards  making  good  to  the  several  legatees 
what  shall  be  so  defalked  out  of  their  legacies  for  the  making 
up  the  said  4000/.;  and  as  to  the  2000/.  bond  entered  into 
by  the  testator  to  the  crown  upon  the  account  and  as  security 
for  C.  C  in  the  pleadings  named,  it  is  ordered  and  decreed, 
that  the  Defendant,  Margaret  Mitford^  do  give  security  to  be 
approved  by  the  said  Master  to  indemnify  the  defendants, 
the  executors,  as  to  one  moiety  of  the  said  bond  or  demand ; 
and  that  the  Plaintiffs,  E,  Webster,  J.  Richardsouy  Marj, 
Harrison,  and  Winifred  Webster  do  give  security  also  to  be 
approved  of  by  the  said  Master,  to  indemnify  the  said  De- 
fendants, the  executors,  as  to  the  other  moiety  thereof; 
the  said  securities  are  to  be  also  agamst  any  dormant  debts 
of  the  said  testator ;  and  it  is  hereby  referred  to  the  said 
Master  to  approve  and  take  the  security  so  to  be  given  for 
the  said  parties ;  and  as  to  the  50/.^  legacy  given  by  the  will 
to  the  parish  where  the  testator  died,  it  is  ordered  and  de- 
creed, that  the  same  be  paid  out  of  the  said  te§tator's  per- 
sonal estate  unto  the  minister  and  churchwardens  of  the 
parish  of  Clapkam,  to  be  by  them  laid' out  in  the  purdiase  of 
lands  for  the  uses  and  fi^urposes  directed  by  the  said  will; 
and  it  is  further  ordered,  that  the  Master  do  tax  all  parties 
their  costs  of  this  suit  which  are  to  be  paid  to  them  respec- 
tively out  of  the  estate  in  question,  as  also  the  costs  of  the 
said  account ;  and  for  what  the  executors  shall  act  or  do 
in  pursuance  of  this  decree  they  are  hereby  indemnified* 
22d  June  1708.    Reg.  Lib.  B.  1707.  foi.  352. 


1818. 


Webster 
mtfird. 


DIXON  V.  SMITH. 


March  \9* 


_  <    •      I      I       . 

^T^HE  Defendant,  Smith,  occupied  a  farm   at  Hoh  Under  a  se- 

beach   in   Lincolnshirej   as   tenant    to    Sir  Joseph  ^^^"S^ljj 

Banks  ;^and'one  year's  rent,  amounting  to  55/.,  became  b  entitled  to 

due  at  Lady-day ISl'e^    A  sequestration  having  been  ^JJ^'J*"^®^ 

issued  at  the  suit  of  the  Plaintiff,  the  sequestrators,  on 

the  10th  oijubf  1816,  entered  on  the  &rm  at  Holbeachy 

!and  took  possession' of  the  fanning  stock  and  other 

effects 
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effects  of  Smiik.  On  the  same  day,  and  a  few  koun  after 
the  seqnestration  was  so  execated  on  the  Defendant's 
effects,  the  agent  of  Sir  Joseph  Banks  caused  a  distnss 
to  be  made  on  the  farm,  for  the  arrears  of  rent,  (amount- 
ifigi  after  a  deduction  of  51.  lOs.  for  the  landlord's  pro- 
perty-tax, to  49/.  10s.)  and  a  notice  in  writings  addressed 
to  Smith  (who  was  then  a  prisoner  in  the  fleet)  to  be 
affixed  on  one  of  the  gates  of  the  farm,  signifying  that 
such  distress  had  been  made;  and  also  delivered  to  the 
solicitors  for  the  Plaintiff  a  notice  of  the  rent  due.  The 
sequestrators  refusing  to  pay  tbe  rent,  proceeded  to 
aell  the  crc^  and  other  effects,  and  the  agistment  of  all 
the  pasture  of  the  &rm  until  Latfy-day  1817;  and  paid 
into  court  the  money  arising  from  the  sale. 

A  motion  was  now  made  in  behalf  of  Sir  Jostph 
BankSf  that  out  of  the  money  bo  prodnced  and  standing 
in  the  name  of  the  Accountant-general,  the  smn  of 
104/.  105.  might  be  paid  to  him,  for  two  years'  rent, 
due  at  Lady^dat/  1817,  or  that  he  might  be  at  liberty  to 
eome  in  before  the  Master  to  be  examined  pro  irUarestt 
mio^  in  the  sequestered  mon^  and  premises, 

Mr.  Heald  in  support  of  the  modon. 

Before  the  removal  of  the  goods  under  a  seques- 
tration, the  landlord  by  the  equity  of  the  statute  of 
Jbine  (a),  is  intitled  to  be  paid  all  arrears,  not  exceed- 
ing one  yearns  rent  His  l^al  remedy  by  distress  he 
cannot  enforce  against  sequestrators^  more  than  against 
a  receiver. 

Mr.  Wdherd^  for  the  Plaintiff^  and  Mr.  (hpen^  for 
the  Defendant,  against  the  motioii. 


(•)  %4$m.e.i4. 
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It  has  never  yet  been  decided  that,  under  a  seques- 
tration, the  landlord  is  intitled  to  a  year's  rent  in 
priority ;  in  other  words,  that  a  sequestration  is  an  exe- 
cution within  the  statnte.  On  any  question  of  right  in 
property  sequestered,  the  only  safe  course  is  an  examin- 
ation bf  the  party  before  the  Master,  pro  inieresse  siso. 

The  LoitD  CHAVCteLLOtU 

In  a  clear  case^  the  Court  will  not  send  parties  into 
the  Master's  office,  merely  that  they  may  return  with 
their  rights  as  plain  as  when  they  went.  The  fiu^s  are 
not  disputed ;  and  a  question  of  law  is  more  fitly  dis- 
cussed here  than  before  the  Master.  The  order  must 
be  made. 

**  His  Lordship  doth  order  that  it  be  refecred  to  Mr. 
CaXf  one,  &c.,  to  tax  the  said  Sir  Joseph  Banks  the  costs 
of  this  application ;  and  it  is  ordered*  that  out  of  the 
sum  of  10002.  cash,  remaining  in  the  bank  on  the  credit 
of  this  cause,  such  costs,  when  taken,  be  paid  to  Mr. 
Z).  M.^  his  solicitor,  and  thereout  also  it  is  ordered, 
that  the  sum  of  104/.  lOs.  be  paid  to  the  Right  Honor* 
able  Sir  Joseph  Batiks^  Bart,  for  two  years'  rent  of  the 
farm  iuid  lands  in  the  pleadings  mentioned,  due  at 
hady^ay  1817;  and  for  the  purpose  aforesaid,  the 
said  Accountant-general  is  to  draw  on  the  Bank,  Scc'^ 
Reg.  Lib.  A.  1817.  foL  936. 
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April  16, 85. 


JACKSON  V.  SEDGWICK. 


lowance  in 
lieu  of  profits 
since  the  last 
annual  ac- 
count, propor- 
tioned to  the 
amount  of  his 
share  of  pro- 


Stipulations  Tl  Y  articles  of  partnership,  dated  the  29di  of  Jkfey 
partnership  "^  1809,  between  Richard  Cookes  (since  deceased) 
StUmenS  ^^^^  ^'^^  Jackson,  and  John  MiUhorpe  Maude,  after 
accounts,  and  reciting  that  Cookes  and  Jackson  had,  for  several  years^ 
to  tK^repre-  ^^''^^^^  ^^  ^^  trade  of  ship-agents,  ship-brokers,  and 
sentativesofa  insurance-ibrokers,  as  partners,  and  that  it  had  heen 
n^  of  an  al-  agreed  that  their  partnership  should  be  dissolved,  and 
that  Cookes,  Jackson,  and  Maude,  should  'enter  into 
partnership,  in  that  business  for  the  term  of  seven 
years,  to  be  computed  irom  the  1st  of  Jtdy  then  last, 
and  that  their  capital  should  be  10,000/.,  6,000L  to 
be  brought  in  by  Cookes,  and  2000/.  by  each  of  the 
fitSfduriiigtwo  other  parties;  and  further  reciting,  that  the  shares  of 
ing,  are  waived  certain  ships,  the  property  of  Cookes  and  Jackson  had 

in  equity  by      X^qqh  valued  at  different  sums,    amountini;  to  1,I40£> 

omission  ,  . 

through  seve-    which  was  to  be  considered  as  so  much  capital  brought 

ttfeann^al     '^^^^  ^®  trade  by  them,  in  part  of  their  proportions,  and 

accounts,  and    to  bear  interest  from  the  1st  of  Jtdy  then  last  \  the  parties 

in  buMi^\o    covenanted,  that  they  would  be  co-partners  in  the  busi- 

which  the  sti-  ness  of  ship-agents,  ship-brokers,  and  insurance-brokers, 

not  be  applied  &nd  in  all  things  incident  thereto,  and  in  all  such  other 

without  injus-  business  as  they  should  afifree  upon^  for  the  term  of 

tice;  and  an  ^  o  r  —^ 

injunction  was  seven  years,  to  be  computed  from  the  Jst  of  JuUf  then 

S^^cre^  last ;  that  the  capital  of  the  partnership  should  consist 

presentatives     of  10,000/.,  which  should  remain  therein  during  its  con- 

paitneTfrom     tinuance,  unless  Cookes  should  happen  to  die  before  its 

proceeding  OS  expiration,  in  which  case  4,000/.  were  to  be  repaid  to 
a  bond  given 

by  the  sunriv-  ' 

ing  partners, 

for  repayment  of  his  share  according  to  the  articles,  before  the  setdement  of  ac- 
counts of  tnmsactions  pending  at  ms  decease,  on  which  a  loss  was  subsequently 


his 
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his  executors  or  administrators,  in  the  manner  therein-        1818. 
after  provided ;  and  that,  as  Cookes  had  brought  in  and       j    ^  '  ' 
would  continue  in  the  co-partnership,  during  the  conti-  «. 

nuance  thereof,  or  so  long  as  he  should  be  living,  4,000/.,  Sedgwick. 
being  part  of  the  6,000/.  above  mentioned,  over  and 
above  the  proportions  which  Jackson  and  Maude  had 
brought  in,  the  joint  stock,  profits,  and  effects,  should 
be  liable  to  the  re-payment  thereof;  and  in  case  the 
same  should  be  deficient,  the  other  parties  should  make 
good  a  proportion  thereof  out  of  their  private  property. 
The  articles  then  provided,  that  all  losses  which  should 
arise,  by  reason  of  bad  debts,  fire,  or  other  accidents 
in  carrying  on  the  trade,  and  all  expenses  of  the  co- 
partnership, should  be  defrayed  as  follows ;  50/.  annually 
by  Cookes^  out  of  his  separate  estate,  and  the  residue 
out  of  the  profits  of  the  trade,  or  by  the  parties,  in  the 
proportions  of  three-eighths  by  Cookes^  three- eighths 
by  Jackson^  and  two-eighths  by  Maude. 

The  articles  further  provided  that  the  parties  should, 
on  the  31st  December^  in  each  year,  or  as  soon  after 
as  possible,  make  up  and  pass  an  account  in  writing  of  all 
their  dealings  and  transactions,  and  make  a  settlement 
or  balance  thereof,  so  that  the  true  state  of  the  same 
might  appear,  and  of  the  profits  of  the  trade^  and  how 
much  was  coming  to  each  of  the  partners ;  (the  amount 
of  each  partner's  share  of  the  profits  to  be  carried  to  his 
separate  account  in  the  partnership  books,-  and  there  to 
be  at  his  disposal,  and  to  be  drawn  out  of  the  trade 
when  he  pleased,  each  partner  being  intitled  to  recover 
interest  upon  the  amount  of  his  capital  in  the  business, 
before  any  division  of  the  profits) ;  that  the  same  should 
be  written  in  three  several  books,  •  each  of  'which  should 
be  subscribed  by  all  Che  parties ;  and  that  such  accounts, 
so  passed  and  subscribed,  should  not  be  opened  or  called 
in  question,  .but  should  be  binding  on  all  parties,  th^ 

executors 


46C  CASES  IN  CHANCERY. 

1^18.  fifecnton  fund  admini^traton^  ttnle«9  toioe  special  emnr, 
to  the  amount  p(  SOL  or  upwards^  sl^ould  appear  plainly 
to  bave  escaped  their  notice,  and  sbpuld.  be  discovered 
within  three  years  from  the  malsing  up  such  accounts^ 
and  in  case  either  of  the  parties  should  refuse  to  attend 
to  take  such  accounts,  and  sign  the  same,  for  the  spaoe 
of  ten  days  after  being  require<^  it  ahould  be  lawful  for 
the  other  or  other3  of  them  to  proceed  to  take  fuch 
acGounty  and  to  sign  the  sasney  and  fo  ^11  to  bis  or 
their  aaaistaace  such  other  i|hip<-agent»  pr  shippbrolwy 
pr  pqlipy  or  iosuraqce-bvoker^  ^  ba  or  they  soif^ 

«;hoo^;«n4  such  acopimteb  if  taken  .9^  sigoed  by  (h^ 
other  paprty  or  parti^  witfiin  jthlrty  daji^s  j)^Et  flift«r 
the  espiiraition  ei  such  tm  day^,  .should  hie  fioal  Aod 
binding,  afid  not.b^  i^ned  or  .unravelled  by  the  part* 
ner  or  partners  making  MmlU  but  bemnsidered  canr 
elusive  agiupst  him  or  jtbeio^  provided  a  copy  of  sock 
account  be  delivered  to,  PT  lefl  with  bim  or  i^dm  Mtbim 
thirty  days,  accompanied  ,with  an  affidavit,  that  to  the 
\mt  of  the.knowl^ge  and  Mi^rof  tb^  f»iff  4v  forties 
ao  s^gpi^g  spcb  acicpHnts,  they  ww^  ija^  m^  tci^e  f^ 

The,art¥:le8  next  jNPovidedf  Aajtiio^booi^^tof  mrwirqrr 
«bip  9bpuld  faie  t^n  by>wy  of  th^  p^ti^  4p  ^cpfle  ^ 
death;  and  that  if  Cfiph^  o€JMp$(m  should  >4i^  49iwc 
the  ,cantiimw«(e  of  j^be  partne^sbip^  thfiir  tiwfimmB  m^ 
^ininMtK^rsjsbo^ldiie'f^fitled  to  m  f^^^^i^^sm 
Xhe^surwrQi^^iOr  frpm.^i^i^^ppe  i^^iwi^.fff  b0|hi|hdif 
d^^s,  dming  this  .r^m/aioder  of  \ikp  pam^M^it^mff 

i)mt  8^fi^red,^  xnwnfirttbcr^  dk««M}»  viA  npttmt 
(to  Ae  slwieof  thp  p^rtj^a^cpr  jpartp^»^ilg  diuvig  ^ 
jpiMlM<mliw»rpf  t(b^  >mt  ^tofikff9r|HPfibi;taiid  JfiMrtfc^  bi» 
f^aneputprs  ,or  admPMif  ^MW3  rweneintidad^iiiaJUo^Krfa^ 

provide^ 
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prarid%  diat  an  oMe  any  of  tlie  parties  thodd  die  intli  lfii#. 
in  the  ipaitBeisbip  term,  Us  eocecoton  or  admiiiMtrakoR 
shonU  be  colitled  to  Teeeive  fifom  the  Wurman  on  dU 
lowesce  in  lieu  m£  all  profits,  from  Abe  dqr  of  the  tlwa 
Int  adaal  rest,  to  tlie  dsy  of  isnch  deceaee,  m  peopoition 
to  the  AiBOimt  qf  the  pn^fits -which  the  party  djring 
should  baue  received,  or  been  intided  to  receive,  out  of 
the  profits  of  the  trade  from  Ae  ccHnmencemcBt  of  the 
partDciakip  to  the  then  last  rat,  incBsetwo  fid'jpean 
shooid'ODt  hai^e  elapsed  fbom  l!be  comDaKement  of  llie 
eo-paatnership^  but  in  case  -two  yearn  shoald  iuam 
elapaed  prior  to  i8Ddi)hiSt«est,  th0n:in{)KcpoetioBto  dbe 
profits  aoGruing  in  reelect  of  soch  two  years  immediafeety 
preceding  such  last  rest:;  and  thatfinchallo»anoe  shooid 
be  paid  widiin  «ix  tmonkhs  rto  the  rcspedhm  execnton  .or 
administntNTs  of  Owftes  and  Jackumf  ror  «odl&  of  them  as* 
should  die  within  the  term  aforesaid,  land  should  ako-fae 
secured  in  the  manner  therein  directed,  with  respect  to 
the  share  of  a  partner  ^riag  daring>ldbe  oo^partnerailip 
in« the  joint  teffoots. 

After  a  pnmaion  for  diminishing  ;die  annnal  aUosr^ 
ance  to  the  .flepretentativgss  of  a  'deceased  iparianec^  lim 
proportion  lothe  defisiencyiof  im  ^capital,  the  axtiokii 
deekuflsd,  that  upon  the^  death  iof:aayjofithe  parties  idniu 
ing  the -partnership,  his  share  in ':die  joint  8tock,spBofiti^ 
aad  efiects,  up  to  die  SIst  December  immediately^pre- 
oediag  his  deeeaae,  orihe^vahie  thcoeo^  shouldibe.paid 
er  secnred  to  bis  elEecutanjradminiatiatonB  .in  manner 
fidlowing:  mx^  as  to  SOeoZ.,  'piast  thaeeo^  one-third 
part^fwithdnteoestat  S  fer  cint.:fer  mmumf  (to'bexixm- 
puted  from  the  expiration  of  the  oofpartnership  tn-m  <cf 
n^en  lyears,)  lit  die  andof  six^noiiths,  one  other  thud 
past  airith  interest,  at  the  'and  of  itMvehe  montha,  aad 
die  ^reaiakiiBg  third  pavt,  with  .intensst,  :at  'the  isnd 
of  tfiglitetti  .iq^MitfaB,    enam]i|g   the  axpiratioa  «f  .iha 

CO- 
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1818.  cxv-partnership  term ;  and  the  suryiving  party  or  pUties 
should  be  intitled  to  retain  the  same  in  the  business  until 
such  respective  times,  upon  giving  the  security  there- 
inafter mentioned ;  and  as  to  all  such  sums. of  mcMiey, 
estate,  and  effects,  as  should  belong  to  such  .deceased 
partner,  above  the  said  20002.,  and  particularly  as*  to 
4000/.  which  Cdokes  had  brought  in  more  than  Jackson 
and  Maude,  the  same  respectively  should  be  paid  to  the 
executors  or  administrators  of  such  deceased  partner  or 
partners  in  manner  following:  viz.  one-third  part 
thereof,  with  interest,  from  the  day  of  his  death,  at  the 
expiration  of  six  months ;  one-third  with  interest  at  the 
expiration  of  twelve  months ;  and  the  remaining  one- 
third  with  interest,  at  the  expiration  of  eighteen  months, 
from  his  decease ;  and  the  same  should  be  secured  to  be 
paid  in  the  same  manner  as  the  20002.  and  interest,  and 
the  annual  allowance. 

:  It  was  finally  provided,  :that  on  the;  decease  of  any 
of  the  partners  during  the  partnership,":  the  last  rest  or 
balance  of  account  signed  by  the  deceased  partner,  and 
the  survivor  or  survivors,  i  should'  be  referred:  to,  and 
what  should  then  appear  ^  to  have  been  the  amount  of 
the  capital  of  such  deceased  partner  ^t  such  last  rest, 
should  be  considered  as  his  capital,  and  should  not, 
under  any  pretence  whatever,  be  disputed,  or  called 
in  question;  and  that  in  case  any  of  the  partners 
should  die  during  the  partnership,  and  upon  or  after- 
such  decease,  his  representatives  should  become  ^  in- 
titled  under  the  previous  provisions,  to  the  payment 
of  his  share  of  the  capital  stock  and  profits,  and  to 
the  payment  of  such  annual  allowance  as  afiiresaid, 
then  for  securing  the  payment  of  so  much. money  as 
the  full  value  or  diare  of  such  deceasl>d  partner  would 
amount  to,  in  such  capital,  stock,  aiid  profits,  at  the  time 
therein  mentioned  for  payment  tl^ereo^  with,  interest, 
16  and 
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and  nlso  for  securing  payment  of  the  annual  sum  therein        1818. 
agreed  to  be  allowed  to  the  executors  ,or  admmistrators     '  '   '  *  ^ 
of  the  party  so  dying,  the  surviving  partner  or  partners  v. 

should,  within  one  month  after  his  decease,  with  one  Skdowick. 
other  sufficient  surety,  become  bound  to  his  executors 
or  administrators,  in  one  or  more  bonds  with  double 
penalty,  conditioned  for  payment,  to  such  executors  or 
administrators,  of  such  monies  or  interest  and  allow- 
ances at  the  time  theran  mentioned ;  and  should  also 
become  bound  to  such  executors  or  administrators  in 
one  or  more  bonds  of  sufficient  penalty  for  indemnifying 
them  irom  all  debts  and  duties  which,  at  the  time  of 
such  decease,  were  jointly  owing  by  the  partners,  on  ac- 
count of  the  partnership,  and  from  all  actions,  suits,  and 
expenses  for  or  about  the  same,  which  debts  and  duties 
the  surviving  partners  agreed  to  pay  and  satisfy  in  con- 
venient time ; '  and  that  the  executors  or  administrators 
of  the  party  so  dying,  upon  the  sealing  and  delivery  of 
«uch  bond,  s{iould  release  to  the  surviving  partner  or 
partners  all  right  and  interest  in  all  the  estate  and  effects 
(other  than^  such  debts  as  were  next  thereinafter  men- 
tioned) and  profits  of  the  partnership  which,  at  his  death, 
were  due  and  belonged  to  the  parties  on  account  of  the 
said  business ;  and  that  in  case  any  of  the  parties  should 
die  during  the  partnership,  all  such  bad  and  desperate 
debts  owing  to  or  on  account  of  the  business,  as  should  not 
have  -been  accounted  a  good  estate,  and  as  such  included 
in  the  yearly  account  or  accounts  to  be  made  up  and 
stated  as  aforesaid,  (if  any  such  account  should  have 
been  stated)  should,  with  all  convenient  speed,  be  divided 
between  the  surviving  paitners,  and  the  executors  or 
administrators  of  the  deceased,  in  proportion  to  their 
respective  shares  in  the  profits  of  the  business,  and 
thereupon  the  surviving  partners,  and  the  executors  and 
administrators  of  the  deceased,  should  give  to  each  other 
and  (lis  -and.  their  executors  and  administrator's,  fiiU 
Vol.  I.  H  h  power 
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rSlS.       power  to  sue  for  and  recover  their  respective  shares  of 

*-  -  '- '     such  bad  debts. 
Jackson 

V, 

Sedgwick.  ipj^^  partnership  commenced  on  the  1st  otjidy  1808^ 
and  continued  till  the  death  of  Cookes  on  the  10th  of 
January  18]  5.  At  that  time  the  books  c{  the  partner- 
ship were  in  arrear;  no  accounts  had  ever  been  signed 
by  the  partners,  or  considered  as  closed ;  sketches  or 
drafts  of  the  general  dealings  of  the  partnership,  and  of 
the  profit  or  loss,  had  been  made  for  the  years  from  1 808 
to  1812,  but  not  until  after  the  expiration  of  twelve  or 
eighteen  months  beyond  the  close  of  the  year  to  which 
they  respectively  refer ;  but  no  account,  or  sketch,  or 
draf^  of  an  account,  had  been  made  for  the  years  1813 
and  1814. 

Previously  to  the  31st  of  December  Idli,  the  part- 
ners had  engaged  in  various  adventures  by  shipment  of 
goods  and  otherwise,  which»  at  the  death  of  CookeSt 
were  depending,  and  the  result  of  profit  or  loss  unascer- 
tained. In  some  instances  a  loss  was  then  probable, 
and  had  since  occurred. 

On  the  27th  of  July  1815,  Jackson  and  Mdudef  to- 
gether with  E.  M,f  as  their  surety,  executed  to  the  exe- 
cutors of  Cookes,  a  bond  in  the  penalty  of  10,60(ML,  re- 
citing that  Jackson  and  Maude  had  paid  to  the  executors 
the  proportion  of  the  annual  sum  of  4002.  in  the  articles 
stipulated  to  be  paid  in  case  of  the  death  of  CookeSf  and 
also  the  sum  of  1333/.  6s.  8(L  being  one-third  of  40002. 
with  interest  from  his  death,  pursuant  to  the  articles, 
but  that  no  other  payment  had  then  been  made  to  them ; 
that  the  partnership  term  of  seven  years  expired  on  the 
1st  Juhf  then  instant,  and  that  the  accounts  of  the  part* 
nership  were  not  made  up  and  passed  upon  or  after  the 
81st  December,  in  each  year,  as  agreed  by  the  articles^ 

so 
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so  that  the  true  state  of  the  same,  and  of  the  profits  of  1818. 
the  trade,  and  how  much  was  coming  to  the  repre- 
sentatives ofCookes  did  not,  at  the  time,  appear;  but 
that  it  had  been'  agreed  that,  in  pursuance  of  the 
articles  of  co-partnership,  Jackson  and  Maudej  with 
E.M^  as  their  security,  should  execute  the  bond; 
with  condition  to  be  void,  if  Jackson  and  Maude 
should  pay  to  the  executors  the  several  sums  of  money 
at  the  several  times  thereinafter  mentioned ;  viz.  666L 
135.  4dl,  bdng  one-third  of  the  SOOO/L,  with  interest  at 
5  per  cent,  per  annum  to  be  computed  from  the  1st  July 
then  instant,  on  the  Ist  o!  January  1816;  GS6L  ISs.  Ad. 
with  like  interest,  on  the  1st  July  1816;  and  6G61. 
ISs.  ^  with  like  interest,  on  the  Ist  of  January  1817 ; 
133S2.  65.  S<2i,  another  third  part  of  the  sum  of  4000/., 
with  intenest  at  the  same  rate,  from  the  10th  o(  January 
then  last,  on  the  10th  of  Jantiai^  1816;  and  the  further 
sum  of  13SS/.  6&  Sd.  with  like  interest,  on  the  10th  July 
1816;  and  also  if  Jackson  and  Maude  should  pay  to  the 
executors  at  the  times  and  in  the  manner  stipulated  in  the 
articles,  and  with  interest  as  therein  mentioned,  all  such 
sums  of  money  as  should  belong  to  and  be  the  share  of 
Cookes^  above  the  sums  of  2000/.  and  4000/.,  in  the  joint 
stock  and  effects,  and  the  profits  of  the  trade  or  other- 
wise howsoever^  by  virtue  of  the  stipulations  in  the  ar- 
ticles, and  not  exceeding,  together  with  the  sum  of 
lS3S/.fo.  Sd.  before  mentioned,  the  sum  of  1 0,000/.  (to 
which  last-mentioned  sum  the  bond  was  limited  for  the 
purpose  of  ascertaining  the  stamp  duty  thereon) ;  and 
in  case  upon  settling  the  accounts  of  the  partnership, 
it  should  be  found  that  the  representatives  of  Cookes 
were  not  intitled  to  receive  so  much  money  as  the  whole 
of  the  sums  of  2000/.  and  4000/.,  a  proportionable 
abatement  should  be  made  from  the  last  of  the  pay- 
ments therein  concUtioned  to  be  made. 

H  h  2  The 
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The  sumYing  partners  paid  to  the  exeouton  €iF 
Cookesj  on  account  of  this  bond,  9ums  amountiiig  to 
about  S400L9  and  the  executors  having  since  commenoed 
an  action  on  the  bond,  the  bill  was  filed  by  the  surviv- 
ing partners  and  their  co-obligor  in  the  bond^  insisting^ 
that  the  balan^  of  profit  and  loss  on  the  co-partnership 
concern,  up  to  the  3 1st  of  December  1814,  ought  to  be 
ascertained -by  consulting  the  result  of  all  engagemeata 
in  which  the  firm  was  then  embarked,  and  for  which  it 
was  responsible;  that  the  losses  sustained  in  consequence 
of  such  engagements  should  b^  brought  into  the  account 
between  them  and  the  executors ;  and  that  after  the  just 
deduction,  in  respect  of  such  losses.  Cooked  share  io 
the  business  did  not  exceed  3000/,,  being  less  than  the 
sfim  already  paid  by  the  Flainti£E»  on  account  of  the 
bpnd. 


The  bill,  charging  that  unless  the  acoounts  were  taken 
the  Plaintifis  could  not  prove  at  the  trial  that  die  bond 
had  been  satisfied,  prayed,  an  account  of  thd  partner* 
ship  transactions ;  that  the  share  of  CookeSj  at  his  deaths 
might  be  ascertained ;  an  account  of  all  sums  paid  hy 
the  Plaintifis  in  respect  of  his  share;  that  the  I>efeiid«> 
ants  might  repay  what  should  appear  to  have  been  over- 
paid to  them,  and  might  deliver  the  bond,  upon  being 
paid  what,  if  any  thing,  remained  due ;  uid,  in  the 
mean  time^  be  restrained  from  proceeding*  at  law» 


The  Defendants,  by  their  answer,  submitted  that  ac- 
cording to  the  true  construction  of  the  articles,  the  ac- 
counts of  the  co*partnersliip  transactions  should  be 
settled  on  or  down  to  the  31st  December'  1814,  as  the 
transactions  stood  on  that  day,  and  that  such  accounts,' 
when  so  a^usted,  should  be  conclusive  on  all  parties; 
unless  an  accidentlil  error  to  the  amount  of  50/.  and  up- 

6  wards 
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wards  should  be  discovered  thereio^  and  that  no  subse-  1818. 
quetit  transactkms,  whether  of  profit  or  loss,  or  any 
sobseqnent  losses  or  profits  of  the  then  depending  ad« 
ventures,  should  be  brought  into  the  account  either  to 
the  debet  or  credit  of  Cookesj  or  of  any  partner  who 
died  before  the  expiration  of  the  term ;  and  that  they 
ought  not  to  be  charged  with  any  part  of  the  loss  occa> 
sioned  by  the  bankruptcy  of  persons  indebted  to  the 
imrtnership  at  the  death  of  Cookeif  and  &eh  bdieved 
to  be  solvent. 

On  this  day  the  Plaintifls  moved  for  an  injunction  i<>     April  is. 
restrain  the  Defendants  from  proceeding  in  the  action 
on  the  bond. 

Mr*  Hart^  Mr.  BM^  and  Mr.  CoUinson  in  support  of 
the  motion. 

Sir  Samuel  Bomilbf^    and  Mr.  Boupelj  against  the 
motion.  ' 

7^  Lord  Chancellor. 
The  articles  of  partnership  seem  to  refer  only  to  the 
trade  of  ship-ageuts  and  brokers ;   and  it  is  diilicult  to 
apply  them  to  trade  of  another  description.     The  ques- 
tion will  be  whether  the  proceeding  de  anno  in  annum 
without  settling  the  accounts,  and  the  engaghig  in  bus!** 
ness  not  contemplated  by  the  articles,  are  not  evidence 
of  the  intention  of  the  parties  lo  waive  the  agreement  ? 
Partnership  accounts  may  be  taken  in  various  ways;  the 
distinction  is,  that  in  the  absence  of  a  special  agreement, 
the  accounts  must  be  taken  in  the  usual  way ;  but  where  P^enhtp 
a  special  agreement  has  been  made,  it  mnstlie  abided  ^^i^^^^^ 
by,  provided  that  the  parties  have  acted  on  it ;  if  not,  clauws  for 
I  always  understood  that  the  articles  are  read  in  this  acoouatfyon 

Hh3  court  ^W?^^* 

ptrtiei  have 
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1818.        Cburt  as  not  containing  the  clauses  on  which  the  parties 
^-^v""''      have  not  actedl     There  would  be  no  difficulty  in  apply- 
„,  '       ing  the  articles  to  the  particular  business  with  reference 
Sedgwick,     ^q  which  they  were  framed,  but  if  the  parties  engaged 
notacted,read  in  business  in  which  their  application  would  work  injus- 
thoM^'auses     ^^*  ^  ^  importation  or  exportation,  where  the  returns 
^  were  ex-  could  not  be  ascertained  at  the  period  limited,  then,  I 

P""gc  •  ggy^  ^1,3^  these  articles,  though  they  contain  a  general 

reference  to  other  business,  are  not  such  as  would  have 
been  prepared  with  relation  to  that  specific  busintes; 
and  that  engaging  in  that  business  affords  a  reason  for 
not  performing  the  stipulations.  Considering  the  diffi- 
culty  of  now  making  up  the  account,  afler  an  interval 
of  four  or  five  years,  I  cannot,  at  present,  think  the  ex- 
ecutors of  the  deceased  partner  entitled  to  insist  on  the 
'  articles.     I  will  read  them;   but  unless  I  intimate  a 

change  of  opinion,  the  motion  must  be  granted* 


April  25.  On  this  day  the  Lord  Chancellor  declared,  that  afier 

reading  the  articles  of  partnership,  and  the  bond,  he  re- 
tained the  opinion  which  he  formerly  expressed,  and 
granted  the  injunction. 


The  order  restrained  the  Defendants  from  all  fiirther 
proceedings  in  the  action  against  the  plaintif&,  *<  until 
the  bearing  of  this  cause,  and  the  farther  order  of  this 
Court."    Reg,  Lib.  A.  1817,  fol.  1387. 
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1818. 


^     WILSON  V.  GREENWOOD.  AprU  le.iB. 

July  17. 

JOHN    Greenwood^    Jonas    Whiiaka\    and    WiUiam  Articles  of 

EUiSf    having  agreed  to  becoine  partners  in  the  JJ[^j°^^^*^ 

business  of  cotton  spinners,    by  indenture  dated  the  vjded,  that  on 

IJOthof  Octabet*  1812,  covenanted  that  the  partnership  £S"noiic? 

should  continue  for  four  years  from  the  SOth  of  Jiz/i^  ormisconduct, 

preceding  (determinable  by  death,  misconduct,  or  no*  the  remi^ng 

tice) ;  but  if  not  dissolved  by  the  death  of  any  of  the  part-  P"^"^" 

^  ,       .  ,  .        .      >  .        ,    should  have 

ners,  or  for  such  misconduct  as  therein  after-mention^^d,  the  option  of 

or  if  none  of  the  partners  should  give  twelve  months'  5^"^^^*^ 
notice  in  writing,  of  his  intention  to  terminate  it  at  the  luation/pay- 
expiration  of  that  period,  die  partnership  should  not  fnstahnenuin 
then  cease,  but  should  continue  until  one  of  the  partners  ^^  course  of 
should  give  twelve  months  previous  notice  in  writing,  andThafon' 
of  his  intention  to  dissolve  it ;  and  thereupon,  at  the  *^®  ^°^' . 
expiration  of  such  twelve  moiiths,  tlie  partnership  should  solvency  of  a 
ceas^  as  to  the  partner  giving  such  notice.  'wrtnerh!'^ 

bhould  be  iin* 
The  articles  of  partnership  farther  provided,   that  '^^fo&;hy 
immediately  after  the  determination  of  the.partnership,  ^  ^^^»  ^our 
either  by  the  death  of  any  of  the  partners,  or  by  notice,  q^nVthe^ 
or  for  misconduct  as   thereinafter  mentioned,  a  final  ^1*^7  ft*' 
account  should  be  made  and  settled  of  the  co-partner-  recital  that 
ship,  and  the  property  belonging  thereto,  and  all  the  fntOTtiOT  b^'*^ 
debts  then  owing  by  or  on  account  thereof;  and  the  the  articles), 
excess  of  capital  which  any  partner,  or  the  executors  or  cvairofteok. 
administrators  of  any  partner,  might  then  have  in  the  ruptcy  or  in- 
partnership,  above  the  share  of  the  other  partners,  or  ISImc  wrangc- 

inent  should 
be  practised  as  on  dissolution' by  death,  notice,  or  misconduct:  one  of  the  part- 
ing haying,  become  bankrupt  within  a  few  months  after  the  execution  of  the  latter 
deed,  his  assignees  are  not  bound  by  it.  Whether  a  provision  in  articles  of  partner- 
ship, that  on  the  bankruptcy  of  a  partner  his  share  shall  be  taken  by  the  solvent 
partners,  at  a  sum  to  be  fixed  by  valuation,  and  payable  by  instalments  in  a  course 
of  years,  is  not  void  by  the  statutes  concerning  l^inkrupts.    Qwere, 

H  h  4  their 
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1818.        their  executors,   should  be  discharged  out  of  the  put- 
*-"  -  "^      nership  effects ;   and  all  the  effects  (including  the  real 
9.  estate)  of  the  co-partnership,  should  be  valued  by  three 

GwBHwooo.  inclifFerent  persons,  one  to  be  named  by  each  of  the  part- 
ners, or  by  the  executors  or  administrators  of  a  deceased 
partner;  and  in  case  any  of  the  paitners  should  refiose 
to  join  in  sudi  nominati<Hi,  the  three  referees  should  be 
•  named  by  the  other  or  others  of  the  partners  ibterestad 
in  the  valuation ;  and  the  determinaticMi  of  the  referees 
(who  were  empowered  to  employ,  at  the  expense  of  tke 
co-partnership  estate,  competent  persons  to  esthnate  the 
value  of  the  respective  properties,)  should  be  canclasive 
as  to  the  value;  and  upon  wath  valuation  being  per- 
fected, the  surviving  or  continuing  partner  ;or  partner^ 
should  have  the  optbn  of  purchasing  the  share  of  the 
partner  so  dying  or  withdrawix^,  at  .the  price  aacer- 
tained  by  such  valuation,  and  should  be  allowed  two 
months  from  the  date  of  the  valuation,  fiir  making  soch 
election;  and  in  case  of  any  difference  in  jodgment 
between  the  referees,  they,  or  any  two  of  them,  aboold 
appoint  an  umpire^  whose  judgment  shoold  be  con- 
clusive ; .  and  the  determination  of  the  referees^  or  any 
two  of  them,  should  bind  the  several  partners,  didr 
respective  executors  and  administrators,  to  complete  the 
sale  and  purchase  of  the  share  of  every  partner  ao  dying 
or  withdrawing,  by  making  and  accepting  a  release  and 
assignment  thereof,  at  the  price  so  ascertiuned;  hot 
such  partners  or  partner,  continuing  to  carry  on  the 
trade,  and  becoming  the  purchasers  or  purchaser  of  the 
share  of  the  .partner  dying  or  withdrawing,  shonhi  be 
allowed  the  term  of  sevoi  years  for  the  payment  of  the 
price  or  purchase-money  thereof,  by  equal  yearly  install 
ments,  with  interest  for  the  purchase-money,  or  the 
unpaid  part  thereof^  from  the  determination  of  the  part- 
nership until  payment  of  the  instalments  respectively ; 
and     the     purchase-mon^    and   interest   should     be 

effect- 
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efiectually  secured  by  a  mortgage  of  the  share  so  sold,        1818. 

and  such  bond  or  further  assurance,  as  by  such  retiring     ^\^'  ^^ 

partner,    or  the  executors  of  such   deceased   partner,  t^ 

should  be  reasonably  required;   and  in  such  bond  or   ^»»»*^^*- 

other  assurance,  should  be  inserted  a  proviso,  whereby, 

if  de&ult  should  be  made  in  payment  of  any  of  the 

instalments  for  the  space  of  one  month,  the  whole  of  the 

purchase-money  should  become  an  immediate  debt ;  und 

if  the  partners  so  continuing  to  carry  on  the  trader 

should  refuse  or  n^lect  for  two  months  from  the  date  of 

the  valuation,  to  declare  their  intention  of  becoming  the 

purchasers  of  the  share  of  the  partner  so  dying  or  vdth- 

drawing,  at  such  valuation,  the  parties  would,  within 

two  months  after  such  refusal  or  neglect,  join  in  a  sale 

of  the  entirety  of  the  effects  of  the  partnership^  by  pfub* 

lie  auction ;  and  it  was  declared,  that  the  parties  were 

joint  and  equal  partners,  as'weU  in  the  mills  and  other 

effects,  as  in  all  profits  of  the  trade,  and  that  they  would 

bear  equally  all  losses. 

It  was  further  declared,  that  if  any  of  the  partners 
should  become  bankrupt  or  insolvent,  the  partnership, 
with  respect  to  such  partner,  should  be  immediately 
void ;  and  that  upon  the  ceasing  of  the  partnership, 
a  final  account  in  writing  should  be  taken  and  entered 
in  the  co-partnership  b6oks,  of  the  property  belonging 
to  or  employed  in  the  trade,  and  also  of  all  debts  and 
engagements  due  from  or  entered  into  by  the  partner- 
ship ;  and  true  copies  of  such  accounts  should  be 
delivered  to  each  of  the  parties,  or  their  respective  heirs, 
executors,  or  administrators,  the  same,  and  the  copies 
thereof,  to  be  signed  by  all  the  partners,  testifying  their 
settling  and  approving  thereof;  and  that  thereupon  the 
co-partnership  estate  and  etkcts  should  be  sold  and  con- 
verted into  money ;  and  after  payment  of  the  debts  and 
engagements  of  the  partnership,  the  residue  should  be 

equally 
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1818.       equally  divided  between  the  parties,   according  to  tbeir 

shares  in  the  co-partnership ;  but  if  the  monies  arising 

from  such  sale  should  not  be  sufficient  to  satisfy  the 

Gbbbmwooo.  j^^  im^j  engagements,  the  partners  should  sustun  such 

deficiency  equally. 

The  partnership  continued  till  the  9th  of  Naoem- 
ber  1816,  when  a  joint  commission  of  bankruptcy  was 
issued  against  ElUs^  and  certain  persons  with  whom  he 
was  connected  in  a  business  distinct  from  that  in  which 
Greenwood  and  Whitaker  were  interested. 

The  bill  filed  by  the  assignees  of  EUis  against  Green' 
wood  and  WkUakqr^  prayed  a  declaration,  that  the  part- 
nership under  the  articles  of  October  1812,  was 
determined  by  the  bankruptcy  of  EUis^  and  that  the 
Piaintiffi,  as  hit  assignees,  were  entitled  to  have  all  the 
partnership  property,  as  well  real  as  personal,  sold ;  and 
an  account  of  the  particulars  of  which,  at  the  date  of  the 
commission,  it  consisted,  and  of  the  subsequent  applica- 
tion or  disposition  thereof  by  the  Defendant ;  that  the 
outstanding  debts  might  be  collected,  and  all  the  part- 
nership accounts  liquidated;  that  the  clear  surplus  of 
the  partnership  property,  and  the  proceeds  thereof,  and 
of  the  profits  of  tlie  concern  to  the  issuing  of  the  com- 
mission, might  be  ascertained,  and  the  share  due  to  the 
bankrupt's  estate  paid  to  the  PlaintiiBi;  and  that  if  it 
should  appear  that  the  Defendants  had,  since  the  issuing 
of  the  commission,  carried  on  the  trade,  or  used  the 
partnership  property  for  their  own  benefit,  they  might 
be  compelled  to  account  to  the  Plaintiffs  for  a  moiety 
of  sudi  profits,  or  interest  on  the  amount  of  the  bank- 
rupt's share  from  the  date  of  the  commissioi^,  at  the 
option  of  the  Plaintiffs;  and  a  receiver  or  manager  of 
the  partnership  property. 

On 
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On  this  day  the  Plaintiffs  moved,  on  affidavit  before        1818. 
answer,  for  a  receiver  and  manaeer.  ^  '^  -^ 

The  affidavit,  in  opposition  to  the  motion,  stated,  that  Gexbnwoop. 
by  indenture  dated  the  8d  of  Jufy  1816,  between  ^prHie. 
Greewwoodj  Whitakerj  and  EUis^  after  reciting  the 
articles  of  co-partnership,  and  that  the  parties  conceived 
they  had  not  thereby  (altliough  their  original  intention 
was  so  to  do),  in  the  case  of  bankruptcy  or  insolvency  of 
any  one  of  the  parties,  or  in  those  cases  followed  by 
notice  amounting  to  a  dissolution  of  the  co-partnership, 
sufficiently  provided  for  the  circumstance  of  any  two  sol- 
vent partners,  or  any  two  partners  desirous  to  continue  as 
between  themselves  the  co-partnership,  carrying  on  the 
same  on  the  terms  and  conditions  annexed  to  the  two  cases 
of.  a  partner  dying  or  withdrawing  voluntarily  firom  the 
co-partnership ;  and  that  the  parties,  being  desirous  to 
place  every  case  of  a  dissolution  of  the  partnership, 
which  should  apply  to  or  arise  upon  the  going  out, 
voluntarily  or  involuntarily,  of  any  one  of  the  partners, 
on  the  same  footing,  should  the  silme  happen  by  death, 
under  a  notice  of  withdrawing^  from  bankruptcy,  insol- 
vency, or  for  any.  other  reason  mentioned  in  the  articles 
of  partnership  as  causes  of  dissolution,  had  agreed  to 
execute  the  present  instrument  to  give  efiect  to  their 
intention,  and  for  carrying  into  effect  their  agree- 
ment and  meaning;  the  parties  covenanted  with  each, 
other,  that  in  all  cases  of  a  partial  dissolution  of  the 
co-partnership,  wherein  one  only  of  the  parties  should 
wididraw  from  the  co-partnership  concern,  or  cease  to 
have  any  interest  therein,  whether  the  same  should  hap- 
pen with  or  without  his  consent  in  any  manner,  the  same 
order  and  method,  and  none  other,  should  be  adopted 
and  pursued,  for  ascertaining  his  interest  and  property 
in  the  partnership  effects,  as  is  marked  out  in  the  origi-, 
nal  articles  of  partnership,  in  the  two  cases  of  a  partner 

dying 
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1818.  dying}  or  withdrawing  under  his  dwn  notice  Ibr  that 
purpose;  and  the  same  period  of  thnei  to  wit^  seven 
years  from  the  time  of  such  dissolution,  by  seven  equal 
Qmnnwooj)^  yearly  instalments  bearing  interest,  should  be  allowed 
to  the  continuing  partner,  for  the  Uquidation  of  the  re- 
tiring partner's  share  and  interest  in  the  partnership 
property,  as  it  might  then  happen  to  be^  any  thing  in 
the  recited  articles  to  the  contrary  notwithstanding; 
and  the  parties,  in  all  other  respects  not  thereby  altered, 
ratified  and  confirmed  all  the  clauses^  provisoes,  and 
agreements,  contained  in  the  original  articles  of  oo» 
partnership. 

Tlie  affidavit  also  stated,  that  the  agreement  of  Jitfy 
1816,  was  executed  without  any  fSraudulent  intention ; 
and  that  in  November  181 7,  the  Defendants,  by  a  writ* 
ten  notice,  required  the  Plaintiffi  to  join  in  a  settlement 
of  accounts  and  valuation,  according  to  the  provisions  of 
the  articles  of  partnership,  the  Defendants  waiving  the 
benefit  of  the  clause  entitling  them  to  a  delay  of  seven 
years  for  the  payment  of  the  bankrupt's  shar^  and 
offering  payment  on  the  settlement  of  the  acoounts;  and 
JWis  deposed,  that  at  the  time  of  the  execution  of  the 
agreement  cfjtsfy  1816,  he  had  not  committed,  or  con- 
templated the  commission  of,  an  act  of  bankruptcy^  nor 
entertained  any  doubt  of  his  own  sotvenqr,  or  of  the 
solvency  of  any  partnershq)  in  which  he  was  en- 
gaged. 

The  affidavit  of  one  of  the  assignees  otJEUisj  in  sup- 
port of  the  motion,  stated  his  belief  that  the  ^ee- 
mrat  of  July  1816,  was  executed  when  Bits  was 
insolvent,  and  in  contemplation  of  bankruptcy ;  and  tbill 
JSSm,  in  his  final  examination^  did  not  disclose  that 
deed. 


Sir 
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Sir  Samuel  t^omil^,   Mr.  Bell^  and  Mr.  Home^  in       is  IS. 
sapport  of  the  motioii.  ^^-*v— ^ 

The  provision  by  the  second  deed  ct  Jufy  1816,  for  v. 

the  event  of  bankruptcy  is  void,  and  the  partnership  G*miiw<»^, 
being  dissolved  by  the  bankruptcy  oiEUiSj  his  assignees 
are.  entitled  to  a  sale  of  the  partnership  effects,  and  in 
the  mean  time  to  the  appointment  of  a  receiver.  The 
.stipulation  for  transferring  the  share  cf  the  bankrupt  to 
his  solvent  partners,  at  a  price  fixed  by  valuation,  and 
payable  in  the  oonrse  of  seven  years,  is  contrary  to  the 
policy  of  the  bankrupt  laws.  No  man  can  efiectually 
contract  for  a  disposition  of  his  property,  in.  an 
event  which  deprives  him  of  all  disposing  power.  An 
absolute  owner  may  undoubtedly  annex  to  a  gift  terms 
at  his  discretion;  he  may  direct,  as  in  Dommett  v. 
Bedford  (a),  that  the  enjoyment  shall  continue  during 
the  solvency,  and  cease  on  the  bankruptcy  of  his  donee; 
but  has  it  ever  been  decided  that  he  could  by  contract 
control  the  disposition  of  his  property  in  the  event  of  his 
own  bankruptcy  ?  On  the  contrary,  in  questions  arising 
on  marriage  settlements,  providing  that  a  benefit  secured 
to  the  husband  shall  cease  on  his  bankruptcy,  a  distinc- 
tion has  constantly  prevailed  ;  and  validity  is  given  to 
that  provision  to  the  extent  only  of  the  property  of  the 
wife:  In  the  matter  ctMeaghan.  (b) 

The  particular  circumstances  of  the  case  render  it 
unnecessary  to  decide  die  general  question.  The  deed 
of  Jufy  1816,  proceeding  on  a  misr^resentation  of  the  ^ 

original  articles,  was  evidently  firamed  in  expectation  of 
the  approaching  bankruptcy,  and  with  the  design  of 
withdrawing  t6e  property  of  Ellis  from  the  claims  of 
his  crediti^TB,  under  the  operation  of  the  bankrupt  laws. 


(•)  3  r0s.ua.    Ssethaetieatkw.O  r.J{.aa4; 

The 
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1818.  'I^c  articles  expressly  provide,  that  on  the  bankruptcy 
of  a  partner,  his  share  shall  be  sold;  the  subsequent 
deed  extending  to  the  case  of  bankruptcy,  the  provirion 
OusMwooo.  made  for  the  death  or  retirement  of  a  solvent  partner, 
instead  of  executing,  contradicts,  the  original  intention 
of  the  parties,  and  is  an  expedient  to  prevent  the  legal 
consequences  of  an  event  which  they  anticipated. 
That  fraudulent  contrivance  cannot  be  rendered  valid, 
by  the  waiver  of  the  stipulation  allowing  seven  years  for 
the  payment  <^  the  estimated  price.  It  is  not  competent 
to  a  party  to  abandon  one  term  of  an  agreement  as 
unreasonable^  and  insist  on  the  execution  of  the  rest, 

Mr.  Hart  and  Mr.  ShadweU  against  the  motion. 

The  present  application  seeks,  without  any  aileron 
of  misconduct,  to  withdraw  from  the  management  of 
the  solvent  partners  the  whole  affairs  of  the  partnership, 
their  own  shares,  as  well  as  the  share  of  the  bankrupt. 
The  claim  of  the  Defendants  involves  not  the  question, 
whether  a  trader  can  be  permitted  to  protect,  for  a 
course  of  years,-  his  interest  from  the  operation  of  the 
bankrupt  laws;  they  offer  to  pay  to  the  assignees  the 
amount  otEUis^s  shares  as  soon  as  it  is  ascertained  by 
valuaition.  The  second  deed  declares  the  intention  of 
the  parties,  insufficiently  and  erroneously  expressed  in 
the  first.  In  what  respect  is  the  policy  of  law  contra- 
vened by  sthat  stipulation?  On  bankruptcy,  the  pro- 
perty of  the  bankrupt  devolves  unquestionably  to  his 
assignees,  but  devolves  subject  to  the  anterior  contracts 
which  he  has  imposed  on  it  A  trader  may  sp  involve 
his  estate^  as  to  exclude  his  assignees  from  the  imme- 
diate enjoyment.  Por  a  present  debt,  he  may  accept 
securities  payable  at  remote  periods ;  he'  may  embark 
in  protracted  and  ruinous  speculations;  may  he 
not,  if  engaged  in  adventures,  the  abrupt  termination 
of  which  would  be  fatal  to  himself  and  his  partntfs» 
4  pro- 
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provide  for  the  continued  investment  of  his  property,  1819. 
till  the  accomplishment  of  the  period  required  by  the 
nature  of  the  undertaking  ?  In  the  actual  event,  the 
effect  of  such  restrictions  may  be  pngudidal  to  the 
creditors  of  an  individual  partner,  though  beneficial  to 
the  partnership ;  but  that  prejudice  is  accidental  only, 
and  in  other  events,  the  interests  which  now  suffer, 
would  have  been  protected  by  the  arrangemoit.  It 
is  indisputable,  that  mere  postponement  of  distribution 
cannot  be  represented  as  a  fraud  on  the  bankrupt 
laws ;.  such  a  principle  would  be  uiconsistent  with  com- 
merce. In  many  undertakings,  no  man  could  reasonably 
embark,  except  under  a  confidence  that  the  capital 
invested  could  not  be  withdrawn  within  a  d^nite 
period:  joint  adventurers,  engaging  to  work  a  mine, 
may  justly  stipulate  that  no  part  of  the  funds  shall  be 
readied  till  a  time  specified;  that  the  bankruptcy  of 
one  shall  not  reduce  the  solvent  partners  to  the  alter- 
native of  suspending  the  adventure^  or  advancing  addi- 
tional sums  firom  their  own  funds.  The  actual  engage- 
ment, in  this  instance,  is  not,  perhi^  the  most  bene- 
ficial for  the  creditors  of  Ellis  s  but  it  is  evidently  less 
prgudicial  than  some  which  he  might  have  contracted, 
and  by  which  they  would  have  been  bound. 

If  this  clause  is  void  against  his  assignees  on  bank- 
ruptcy, by  parity  of  reason,  on  JEBu's  death  insolvent, 
it  must  have  been  void  against  his  executors.  The 
creditors  of  a  testator  cannot  be  objects  of  less  favour, 
than  the  assignees  of  a  bankrupt.  But  it  is  dear  that 
the  contract  would  have  bound  all  claiming  under  his 
will,  or  under  the  statute  of  distribution;  is  its  vali- 
dity, then,  to  depend  on  an  extrinsic  drcumstance,  the 
solvency  or  insolvency  of  his  estate?  Under  the  com- 
mission, EUis  may  be  irititled  to  a,  surplus  after  satis- 
faction of  his  debts ;  would  he^  or  his  assignees  repre- 
senting 
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181 S.       sentmg    him,    be    intkled    to  demand  bis  cBfritel 


Wilson 


eoDtravention  of  this  agreement? 


OaiCxKirooD.  B^t  i]^^  general  question  is  not  raised  on  this  a|^- 
cation;  after  the  aoquiesoenoe  of  the  assignees,  per- 
mitting the  solvent  partners  to  continue  the  trade  since 
the  bankruptcy  of  Ellis  in  Naoember  1816,  the  Court 
will  not  grant  the  summary  relief  prayed.  The  motion 
proceeds  on  the  principle  of  preventing  irrqparabk 
injury  in  the  nature  of  waste ;  and  delay  is  a  Stffi 
objection. 

Sir  Samuel  Bomilbf^  in  reply. 

If  the  solvent  partners  admit  that  they  carry  on^  (he 
business  for  our  hexu6ty  as  well  as  their  own,  the 
necesmty  for  this  motion  becomes  less  urgent;  but 
while  the  question  is,  whether  they  are  not  intided  to 
retain  the  whole  property,*  the  Court  must  grant  a 
receiver.  The  provisions  of  this  deed  are  designed  for 
the  express  purpose  of  defeating  the  bankrupt  laws;' 
cases  of  future  payment  arising  from  contract,  without 
reference  to  bankruptcy,  have  no  analogy  to  a  stipu- 
lation for  repayment  of  capital  by  instafanents,  pro- 
vided specifically  for  that  event.  The  second  deed  is 
evidently  framed  in  contemplation  of  the  individual 
bankruptcy  which  ensued. 

The'  LOBD  CHASCEtZX>R.  .  . 

When  a  partnership  expires,  whether  by  the  death 
of  the  parties,  or  by  effluxion  of  time,  without  special 
provision  as  to  the  disposition  of  the  property,  in  all 
these  cases,  to  which  I  may  add  the  bankruptcy  of  a 
partner,  the  partnership  is  considered,  in  one  srase^  as 
determined,  but  in  a  sense  also  as  continued,  -that  is, 
continued  till  all  the  afl^rs  are  settled  (a);   and  as, 

(a)  Pott,  p,  507.     CrawAejf  v.  Maule. 

in 
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in  the  ordinary  course  of  trade,  if  any  of  the  partnei^        1818. 

seek  to  exclude  another  from  taking  that  part  in  the  *^_-7'  ^' 

concern  which  he  is  entitled  to  take,  tlie  Court  will  «. 

grant  a  receiver;   so  in  the  course  of  winding  up  the  ^^^"''^ooDir 

aflairs  after  the  determination  of  the  partnership,  the  Where  Bome 

'^  '  members  of      i 

Court,  if  necessary,  interposes  on  the  same  principle.        a  partner- 
ship, either 
in  the  ordinary 
In  this   case,   the   first   question  is.  Whether,  sup-  course  of ^ 

posing  the  original  deed  had  provided  for  the  dissolution  closSiTthe 

of  the  partnership  by  bankruptcy,  as  it  has  provided  transacrions 

for  the  dissolution  by  other  means,  that  provision  would  lution,  seek  to* 

be  good?     I  will  not  say  that  it  would  not ;  but  I  have  j^^Jj*^^-^'^^ 

heard  nothing  to  convince  me  that  it  would,  (a)     From  share  in  the 

the  original  deed,  it  is  clear  that  the  intention  of  the  S|^CoStiw^ 

parties  was  not,  as  the  Defendants  insist,  to  apply  the  points  a  n^ 

special  provision  to  the  event  of  dissolution  by  bank-  ^^^®'* 

ruptcy.     After  providing  for  other  cases,  it  expressly 

declares,  that  in  case  of  bankruptcy,  the  concerns  are  to 

be  wound  up  in  die  same  way  as  if  no  special  provision 

was  made.     On   this  agreement,   the  parties  proceed, 

(a)  The  following  arc  some  of  the  principal  authorities  applicable 
to  this  point :  Loekyer  v.  Savage,  2  Sir.  947.  Ifoe  t.  Galiiert,  «  T.  J?. 
133.  Re  parte  Hill,  Cook^s  B.L,  228.  1  CVu:,300.  Ex  parte  Bennei^ 
Cook^s  B.L.  229.  In  the  matter  of  Murphtf,  1  School  ^  Lcfr.  44- 
Ex  parte  Henccy,  cU.  ib.  In  the  matter  o(  MeagJian,  1  School.  ^ 
Lefr.  179.  Dommett  v.  Bedford,  S  T.  R.  684.  3  Ves.  149.  Ex 
parte  Coohe,  8  Vet,  SSo.  Ex  parte  Henton,  14  Ves.  598.  Ex  parte 
Oxley,  I  Ball  ^  Beat.  257.  Higmbotham  v.  Holme,  19  Ves.  88. 
Ex  parte  Vere,  19  Ves.^Z.  1  Rose,  281.  ExpaHe  Ypung,  I  Budt. 
179.  3  Madd.  124.  Ex  parte  Hodgson,  19  Ves.tOS.  And  see 
Brandon  v.  Robinson,  18  Ves,  42;9.  The  general  distinction  seema 
to  be,  that  the  owner  of  property  may,  on  alienation,  quaMfy  the  in* 
terest  of  his  alienee,  by  a  condition  to  take  effect  on  bankruptcy; 
'but  cannot,  by  contract  or  otherwise,  qualify  his  own  interest  by  s 
like  condition,  determining  or  controling  it  in  the  event  of  bis  own 
bankruptcy,  to  the  disappointment  or  delay  of  his  creditors;  the 
jHs  duponendi,  which  for  the  first  purpose  is  absolute,  being,  in 
the  latter  instance,  subject  to  the  disposition  previously  prescribed 
by  law. 

Vol.  I,  U 
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1818.        till  the  execution  of  another  deed,  which,  in  one  sense, 
\^  ^  '~'     may  be  justly  said  to  be  made  in  contemplation  of  bank- 
V.  ruptcy,  because  it  is  applicable  to  the  event  of  bank- 

Greenwood-  ^^^^^^  ^i^^^.  j^ut  I  have  no  doubt,  from  the  face  of  it, 
that  it  was  made,  in  a  strict  sense,  in  contemplation  of 
bankruptcy ;  for  it  contains  a  recital  which  cannot  be 
believed  by  any  one  who  looks  at  the  original  deed,  that 
the  parties  to  that  deed  intended  the  same  provision  in 
cases  of  bankruptcy  and  insolvency,  as  in  the  case  of 
dissolution  from  other  causes.  I  go  Cither;  the  in- 
efficacy  of  the  terms  of  the  agreement  as  applied  to 
bankruptcy,  affords  another  proof  that  that  application 
was  hot  designed.  In  the  event  of  dissolution  by  mis- 
conduct, the  parties  were  to  name  a  valuer,  and  the 
property  was  to  be  divided;  if  the  partnership  was 
dissolved  by  the  death  of  a  partner,  what  was  to  be 
done  ?  His  executors  or  administrators  were  to  name 
a  valuer;  The  deed  then  contemplating  bankruptcy 
and  insolvency,  the  provision  for  insolvency  is  sufficient, 
because,  while  not  yet  become  a  bankrupt,  the  insolvent 
retains  all  capacities  of  acting;  but  if  he  becomes  bank- 
rupt, it  is  impossible  to  contend  that,  under  this  clause, 
he  is  to  name  the  persons  who  are  to  value  the  interests 
of  his  assignees ;  and  no  such  authority  is  given  to  his 
assignees,  for  the  word  "  assigns"  is  not  to  be  found  in 
the  deed. 

I  have  no  doubt,  therefore,  whether,  on  general  prin- 
ciple, or  on  the  construction  of  the  deeds,  that  the  law 
of  this  case  is,  that  the  partnership  was  dissolved  by 
bankruptcy;  and  the  property  must  be  divided  as  in 
the  ordinary  event  of  dissolution  without  special  pro- 
vision. The  consequence  is,  that  the  assignees  of  the 
bankrupt  partner  are  become,  quoad  his  interest,  tenants 
in  common  with  the  solvent  partner;  and  the  Court 
roust  then  apply  the  principle  on  which  it  ^oceeds  in 

aU 
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all  cases,  where  some  members  of  a  partnership  seek  to       18 Id. 
exclude  others  from  that  shore  to  which  they  are  enti- 
tled, dther  in  carrying  on  the  concern,  or  in  winding  it 
up,  when  it  becomes  necessary  to  sell  the  property, 
with  all  the  advantages  relative  to  good  will,  &c«  ' 

With  these  observations,  I  shall,  for  the  present, 
leave  the  case^  considering  it  one  in  which  some  ar- 
rangement among  the  parties  is  evidently  recommended 
by  the  interest  of  all. 


The    motion    b^ing    again    mentioned,     Mr.  HaH^  ^«fy  ^7, 
ol^ected  that,  in  the  absence  of  imjmtation  of  misconduct, 
or  suspicion  of  insolvency,  the  appointment  of  a  receiver  . 
was  not  a  measure  of  necessity  for  the  sale  of  partnership 
property. 

Sir  Samuel  BomiUy  insisted,  that  a  division  of  the  stock 
(to  which,  on  the  dissolution  of  the  partnership  by  the 
bankruptcy,  tlie  assignees  were. entitled),  having  become 
impracticable  by  the  continuance  of  the  trade  during 
two  years,  and  the  consequent  change  of  stock,  a  sale 
was  necessary,  and  would  be  best  conducted  by  a  re- 
ceiver, the  Plaintiffs  not  objecting  to  the  appointment 
of  the  Defendant,  Greenwood. 

The  Lonj)  Chancellor. 

The  property  must  be  sold.  Greenwood  may  be 
appcnnted  receiver;  and  let  the  roaster  consider  the 
best  mode  of  sale. 


*^  His  Lordship  doth  declare,  that  the  copartner- 
ship property  and  efiects  in  the  pleadings  in  this  cause 
mentioned,  vought  to  be  ^  sold,  and  doth  order  that  the 

112  '    same 


4«|  CASES  IN  CHANCERY. 

1818.       same  be  sold  to  the  best  purchaser  or  purchasers  tluit 
*^^  -   -^      can  be  got  for  the  same,  to  be  allowed  of  by  Mr.  Cotir- 
V.  tenatfy  one,  &c. ;  and  it  is  ordered,  that  it  be  referred  to 

Gm^sMwooD.  ^g  gj^j  Master  to  approve  of  a  prc^r  mode  of  selling 
the  same;  and  it  is  ordered  that  the  money  to  arise  1^ 
such  sale  be  paid  into  the  Bank,  with  the  privity  oS  the 
Accountant-General  of  this  Court,  to  be  there  placed 
to  the  credit  of  this  cause,  subject  to  the  further  order 
of  thie  Court ;  and  in  the  mean  time,  and  until  such 
sale  be  had,  it  is  ordered,  that  the  Defendant,  John 
Greenwood^  be  appointed  receiver  and  manager  of  the 
said  co-partnership  property  and  effects,  and  take  umI 
have  the  superintendence  and  carrying  on  the  said 
co-partnership  trade,  and  get  in  the  outEtanding  debts 
and  effects  belonging  to  the  said  co-partnersbip,  and  be 
allowed  all  his  just  and  reasonable  costs,  charges,  and 
expenses,  in  and  about  the  same,' but  without  any  salary 
for  his  trouble ;  but  tlie  said  Defendant  is  first  to  give 
security  to  be  allowed  of  by  the  said  Master,  and  to  be 
taken  before  a  master  extraordinary  in  the  country,  if 
there  shall  be  occasion,  duly  to  manage  the  said  co- 
partnership trade,  and  to  be  answerable  for  what  he 
shall  so  receive  in  respect  thereof  and  pay  the  same  as 
this  Court  has  hereby  directed,  or  shall  hereafter  direct ; 
and  it  is  ordered,  that  the  said  Master  do  take  an 
account  of  the  co-partnership  dealings  arid  transactions; 
and  in  taking  such  accounts,  it  is  ordered  that  the  said 
Master  do  inquire  and  distinguish  what  capital  each  of 
the  partners  had  in  the  trade  at  the  time  of  the  bank- 
ruptcy, and  which  of  the  co-paitnership  debts  have  been 
since  paid,  and  by  whom,  and  out  of  what  fund,  widi- 
out  prejudice  to  any  question  between  the  parties,  and 
with  liberty  fcfr  either  party  to  apply  socially  as  to  the 
same ;  and  the  said  Master  is  to  be  at  liberty  to  make 
one  or  more  separate  report  or  reports  as  to  any  of  Ae 
said  inquiries,  at  the  request  of  either  party ;  and  it  is 
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ordered,  that  the  Plaintifls,  and  the  Defendant,  Jonas  1818. 
WhUakeTj  do  ddiver  over  to  the  said  Defendant,  John 
Greenwood,  all  the  stock,  goods,  effects,  books,  and  'T 
accounts  belonging  to  the  said  co-partnerriiip ;  and  the  Cbkxkwoob. 
said  Defendant,  John  Greemoood,  is  to  be  at  liberty  to 
brbg  actions,  with  the  approbation  of  the  said  Mastin*, 
as  there  shall  be  occasion,  for  the  recovery  of  such  of 
the  debts  as  are  now  due,  or  shall  hereafter  become  due^ 
in  the  names  of  the  parties,  or  any  of  them,  and  the 
persons  in  whose  names  such  actions  shall  be  brought 
are  to  be  indemnified  against  the  costs  and  damages 
thereof,  out  of  the  stock,  goods,  and  effects  of  the  said 
co-partnership ;  and  it  is  ordered,  that  the  said  Master 
do  settle  the  said  indemnity;  and  it  is  ordered,  that  the 
said  Defiendant,  John  Greenwood,  do  pay  the  balances 
reported  due  from  him  into  the  Bank,  with  the  privity 
of  the  Accountant-General,  to  be  there  [Jaced  to  the 
credit  of  this  cause,  subject  to  the  further  order  of  this 
Court;''  with  the  usual  directions  for  taking  the  ac- 
count, and  liberty  to  apply,  Reg.  Lib.  B.  1817. 
fol.  1729. 


HOOPER  V.  GOODWIN.  Jun^s^Ti. 

TfOBERT  GOODWIN  having  died  intestate,  without  r.  g.  having 

-"*  issue,  on  the  12th  of  December,  1808,  his  personal  ^*^^^jj|^*^f  ** 

estate  became  divisible,  one  half  to  his  widow,  Elizabeth  considenible 

personal  pro- 
perty, and  entitled,  after  tbe  death  of  his  wife,  to  the  principal  of  certain  Iwnk  stock, 
standu^  in  the  name  of  a  tratitee,  his  brother^  by  letter,  expressed  his  intention  of 
relinquishing  his  share  of  the  intestate's  estate  to  the  widow,  executed  to  the  trus- 
tee (transferring  to  the  widow)  a  release  of  the  bank  stock,  and  directed  the  pre- 
paration of  a  release  of  the  general  personal  estate,  the  execution  of  which  was 
prevented  by  his  death,  but  his  wish  to  execute  it  continued  to  his  last  hour:  the 
nlease  of  the  stock  is  effectual  in  favour  of  the  intestate's  widow;  but  the  inten- 
tion to  relinquish  the  share  of  the  general  personal  estate  not  being  perfected, 
amounts  not  to  a  gift ;  and  she,  as  administratrix,  must  account  to  the  representa- 
tives of  the  brother,  but  without  ipteeest. 

I  i  S  Goodwin, 
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181 8.  Goodwitiy  one-fourih  to  his  brother,  Henty  Goodantif 
and  the  remaining  fourth  among  his  nephews  and  nieces^ 
Thomas,  John,  and  Mary  Ann,  Kin^cn,  and  Susannah 
Bayly.  On  the  20th  of  December,  1808,  Hemy  Good- 
win  addressed,  to  the  widow  and  administratrix  of  the 
deceased,  a  letter,  containing  expressions  of  regret  that 
his  brother  had  not  made  a  will ;  and  concluding  with 
these  words : — "  I  cannot  think  that  the  law  will  give 
the  Kingkms  any  thing;  let  that  be  how  it  may,  my 
share  I  shall  relinquish  to  you,  and  for  your  ben^t  only/' 
Henry  Goodwin^s  share  of  the  intestate's  personal  estate^ 
amounted  to  about  2,700/. ;  consisting  of  11 922.  in  cash> 
and  one-fourth  part  of  9^078/.  14^.  6d.  Sper  cent*  an* 
nuities,  to  the  capital  of  which  the  intestate  was  entitled^ 
under  the  will  of  Henry  Mugleworih,  subject  to  the  life 
interest  of  his  widow  in  the  dividends. 

By  a  release,  dated  the  Ist  of  March  1809,  between 
Elizabeth  Croodam,  as  the  widow  and  administratrix  of 
the  intestate,  of  the  first  part,  Hemy  Goodwin,  Thtmua^ 
John,  and  Mary  Ann,  Kington,  and  Susannah  Bayfy,  as 
his  only  next  of  kin,  living  at  his  decease,  of  the  second 
part,  and  Francis  Morgan,  as  the  surviving  trustee  under 
the  will  of  Henry  Mugleworth,  of  the  third  part,  after  re- 
citing, that  by  that  will,  Elizabeth  Goodwin  was  entitled  to 
the  dividends  of  907S/.  1 4^.  6d.  stock,  during  her  life,  and 
that  Robert  Goodwin  having  made  no  will,  the  capital  of 
the  stock  was,  after  her  decease,  to  be  paid  to  his  repre- 
sentatives; and  that  she,  as  his  administratrix,  had,  with 
the  consent  cS Henry  Goodwin,  Thomas,  John,  and  Mary 
Ann,  Kington,  and  Susannah  Bayly,  as  the  next  of 
kin  of  the  intestate,  requested  Morgan  immediately  to 
transfer  the  said  9073/.  14;.  6^.  stock  to  her;  whidi  he 
consented  to  do,  upon  receiving  such  release  and  indem* 
nity  as  thereinafter  mentioned ;  and  that  he  had  accord- 
ingly, with  the  approbation  of  the  next  of  kin,  executed 
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a  power  of  attorney^  authorising  a  transfer  of  the  stock  1818; 
to  Elizabeth  Goodwin ;  in  consideration  of  the  premises^ 
Elizabeth  Goodxoin^  Henry  Goodwin^  ThcmaSiJbhn^  and 
Maty  Ann,  Kingtonj  and  Susannah  Bat/h/y  according  to 
their  several  rights  ancf  interests,  released  and  discharg-* 
ed  Morgan,  his  heirs,  executors,  &c»  and  also  the  heirs^ 
executors^  &c.  of  his  deceased  co-trustees,  from  the 
9078^  14s.  M.  stock,  and  all  the  interest,  dividends^ 
and  profits,  to  the  date  of  the  indenture,  and  from 
all  actions*  &c.  which  they,  or  any  of  them  hRd,^or 
might  have,  against  Morgani  his  heirs,  executors,  &e.  or 
the  heirs,  executors,  &c.  of  his  deceased  co-trustees,  by 
reason  of  the  stock ;  and  the  parties  of  the  first  and  se- 
cond parts  covenanted  with  Morgan,  to  indemnify  him, 
his  heirs,  executors,  &c.  against  all  actions,  suits,  &c.  by 
reason  of  the  transfer  to  Elizabeth  Goodwin* 

For  the  purpose  of  securing  to  Thomas,  John,  and 
Mary  Ann,  Kington,  and  Susannah  Bayly,  their  shares  of 
the  stock,  Elizabeth  Goodwin  executed  to  them  a  bond,' 
in  the  penalty  of  5000/.  conditioned  to  be  void,  if  her 
heirs,  executors,  &c.  should,  wiihin  three  months  after 
her  decease,  transfer  to  them  their  heirs,  executors,* 
&c.  the  sum  of  2268/.  85.  l\d.  3  per  rent,  stock;  but  she 
was  never  reqwred  to  make  any  such  arrangement  with 
Henry  Goodwin  for  the  payment  of  his  share.^ 

On  the  14th  oi  March  \S09,  the  soKcitor  of  the  ad^ 
ministratrix,  in  consequence  of  the  letter  of  the  20th  of 
December  1808,  forwarded  to  Henry  Goodwin,  for  his 
'Signature,  a  printed  discharge,  for  his  distributive  share^ 
in  the  form  prescribed  by  statute  {a),  acknowledging  the 
receipt  of  2649/.  after  deduction  of  the  duty.  On  the 
21st  of  the  same  month,  Henry  Goodwin  sent  this  dis- 

(a)  Z6  G.  J.  c.  52.     «4  G.  3.  c,  98.     45  G»  3.  c.  28. 

charge 
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181B«       diai^  to  his  solicitor,  desiring  his  opinion  on  the  pro- 
priety of  acknowl^ging  the  receipt  of  money  contrary 
to  the  &ct ;  and  was  advised  by  him  thai  a  release,  de- 
claring the  renunciation  of  his  claim,  and  explaining  his 
motives,  would  be  more  proper.     In  the  b^inning  of 
J^tncy  1809,  anieceof  i/em^  GoodnoWf  by  bis  direction, 
instructed  his  solicitor  to  prepare  a  deed  of  release^ 
stating  that  he  had  promised  to  execute  such  an  instru* 
ment  in  favour  of  the  intestate's  widow,  for  the  purpose 
of  relinquishing  to  her  his  share  of  the  intestate's  pro* 
perty.    The  solicitor  accordingly  prepared  a  deed  poll, 
by  which,  after  reciting  that  by  the  decease  of  his  late 
brother,  Robert  Goodwin^  intestate,  he  was  intitled  to 
one-fourth,  or  some  other  distributive  share^  of  his  per* 
sonal  property,  and  that  he  had  no  wish  to  advantage 
himself  by  any  unintentional  omission  of  his  said  brother, 
Henry  Goodwin  released  EUxabeth  Goodwin^  and  the  estate 
of  his  said  brother,  from  the  payment  of  any  sum  of  mo* 
ney,  and  from  the  transfer  of  any  property  or  effects, 
which  might  have  legally  accrued  to  him  by  the  afore- 
said event,  and  assigned  and  transferred  all  such  money 
and  property  to  Elizabeth  Goodwin^  her  executors,  && 
as  her  and  their  goods  and  chattels.     The  draft  of  this 
instrument  was  sent  to  Henry  Goodwin,  and  returned 
by  him  to  his  solicitor,  with  directions  to  have  it  copied 
on  stamped  paper  for  execution.  Between  the  beginning 
o{June  and  his  death,  Henty  Goodwin  frequently  express- 
ed an  anxious  desire  to  execute  the  release,  and  requested 
the  attendance  of  bis  solicitor  for  that  purpose^  but  the 
execution  was  prevented,  sometimes  by  his  own  illness, 
sometimes  by  the  absence  of  his  apothecary,  whom  the 
solicitor  had  recommended  as  a  proper  person  to  attest 
it.    The  24th  o{  June  1809  being  6xed  for  the  execu« 
lion,  about  eight  or  nine  o'clock  in  the  morning  of  the 
2Sd.  Henty  Goodwin  expressed  a  hope  that  he  should 
be  able  to  receive  the  parties  on  the  next  day,  and  sign 

the 
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the  release  to  Mrs.  Goodwin,  ^^  for  he  very  much  wished 
it  done;"  but  within  an  hour  after  using  those  expres- 
sions, he  expired. 

The  bill  was  filed  by  the  executors  and  executrix  of 
Hemy  Goodmin,  against  the  widow  and  administratrix 
o(  Bobert  Goodwin,  claiming  one-fourth  of  the  personal 
estate  of  the  intestate. 

The  defendant,  by  her  answer,  insisted,  that  the  let- 
ter of  the  20th  December  1808,  under  the  circumstances, 
amounted  to  an  actual  release  and  relinquishment  of 
Henry  Goodwin\  share  of  the  intestate's  effects;  and 
that,  by  reason  of  the  property  to  which  he  was  intitled 
being  in  the  hands  of  the  Defendant,  and  not  of  a  third 
person,  the  letter  was  a  sufficient  authority  for  her  re- 
taining such  share  to  her  own  use,  without  any  formal 
release  for  that  purpose. 

Mr.  Bell  and  Mr.  GirdUstone,  for  the  Plaintifls. 

The  question  in  this  case  is  merely  legal.  At  law  no 
^action  can  be  sustained  for  a  legacy,  or  distributive 
share  of  an  intestate's  estate ;  this  Court,  therefore,  as- 
sumes concurrent  jurisdiction  with  the  Ecclesiastical 
Court,  in  enforcing  the  legal  rights  of  legatees  and  next 
of  kin.  The  demand  of  the  Plaintiffs  is  founded,  not 
in  equrty,  but  in  law,  and  can  be  resisted  only  by  a  strict 
legal  defence.  Of  the  general  personal  estate,  whatever 
might  be  the  intention  of  Henry  Goodwin,  no  release 
was  ever  executed;  and  the  .claim  of  tlie  PlaintiflFs,  there- 
fore, is  in  force.  Cotteen  v.  Missing,  {a)  Tlie  release  of 
the  stock  was  made,  not  to  the  Defendant,  but  to  Jlfor- 
gan,  and  might  be  intended,  not  as  a  discharge  to  her, 
but  as  an  indemnity  to  him.     Taking  the  stock,  as  ad- 

(a)  I  Madd,  176. 

ministra- 
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1818.  ministratrix,  she  took  it  for  the  benefit  of  the  next  of 
kin,  Ripley  v.  Waieraoarth  (b);  and  the  release  might 
probably  be  occasioned  by  doubts,  whether  the  tmstce 
would  be  justified  in  transferring  it  to  her  without  thekr 
•concurrence. 

Mr.  Hart  and  Mr*  Wingjidd  for  the  Defendant; 

Insisted  on  the  avowed  intention  of  Henry  Goodwin^ 
and  on  the  possession  of  the  Defendant,  which  could  not 
be  disturbed,  without  the  interposition  of  the  Court. 

The  Master  of  the  Rolls. 

The  bill  is  filed  by  the  representatives  of  Henry  Good- 
torn,  claiming  his  share  of  the  personal  estate  of  Robert 
Goodwin^  his  brother.  That  they  are  intitled  to  an  ac- 
count against  the  administratrix,  unless  Henry  Goodwin 
renounced  his  right,  is  not  disputed ;  but  it  is  insisted 
by  the  Defendant  that  his  acts  amount  to  a  renunciation, 
and  exclude  the  claim  of  his  representatives.  The  prin- 
cipal evidence  that  Henry  Goodwin  relinquished  all  right 
to  participation  in  his  brother's  property  is  his  letter  of 
the  20th  of  December  1808,  contsuning  an  expUcitde^ 
claration  of  his  intent.  He  was  affluent — his  brother 
had  died  in  narrow  circumstances,  leaving  a  widow  to 
be  provided  for.  By  that  letter  he  declares  that  he  shall 
relinquish  his  share  to  her.  He  lived  till  the  23d  of 
June  1 809,  when  his  death  happening  sooner  than  was 
expected,  prevented  the  formal  execution  of  his  in- 
tention. It  appears  that  he  had  taken  measures  for 
that  purpose :  a  solicitor  was  employed,  and  an  instru- 
ment of  discharge  drawn,  which  being  objectionable  in 
form,  a  release  was  prepared ;  the  execution  was  first 
delayed  by  the  absence  of  the  persons  proposed  to  at- 
test it,  and  by  the  illness  of  Henry  Goodwin^  and  finally 

'{b)  7  Vci.  425. 

pre- 
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prevented  by  his  death;  but  he  constantly,  and  within  1818. 
an  hour  of  that  event,  retained  his  intention,  and  expres- 
sed a  wish  to  execute  it.  The  question  is,  whether 
enough  has  been  done,  the  intention  itself  being  clear, 
to  enable  the  Court,  which  would  do  its  utmost  for  that 
purpose  to  accomplish  it  ?  The  demand  is,  undoubted* 
ly,  advanced  after  much  delay,  the  bill  not  being  filed 
till  eight  years  from  the  death  of  the  testator ;  but  the 
executors  have  felt  it  their  duty  to  call  for  this  fund. 
With  every  inclination  to  assist  the  Defendant,  I  cannot 
satisfy  myself  that  the  case  contains  sufficient  to  consti- 
tute a  complete  gift  of  the  general  personal  estate. 

A  gift  at  law,  or  in  equity,  supposes  some  act  to  pass 
the  property :  in  donations  inter  vivos,  (not  adverting,  at 
present,  to  donations  mortis  causa,)  if  the  subject  is  ca- 
pable of  delivery,  delivery ;  if  a  chose  in  action^  a  release, . 
or  equivalent  instrument ;  in  either  case,  a  transfer  of 
the  property,  is  required. — An  intention  to  give,  is  not 
a  gift.  Without  investigating  the  authorities,  it  may 
be  sufficient  to  refer  to  Cotteen  v.  Missing  (a),  which  is 
not  distinguishable  from  the  present  case,  and  where 
they  are  all  collected.  The  evidence  establishes  only  a 
clear  intention  to  relinquish ;  the  testator  meant  to  do  a 
further  act,  he  was  preparing  to  do  it;  it  was  hot 
done;  the  Court  cannot  supply  it.  The  gift  is  inchoate 
and  imperfect ;  not  such  as  can  be  pleaded  at  law,  or 
opposed  in  equity  as  a  bar  to  a  bill  for  an  account  by  a 
legatee  against  the  personal  representative. 

The  other  part  of  the  case  rests  on  different  ground. 
By  the  will  of  Henry  Mugleaoorth,  the  dividends  of  the 
stock  were  given  to  the  intestate  and  his  wife  for  their 

(a)  1  Madd.  176.  And  sec  Inms  v<  SmaUpiece^  2  Bam.  ^ 
Aid.  551. 

lives, 
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1818.  lives  and  the  capital,  after  the  decease  of  the  surriTor, 
to  his  representatives;  on  the* death  oi Babert  Goodwin^ 
his  widow  became  intitled,  in  her  own  right,  to  the  in- 
terest, and,  as  his  administratrix,  to  the  capital,  of  that 
stock,  then  standing  in  the  nameof  Jkfor^an,  the  trustee. 
It  is  admitted'  that  she  did  not,  as  administratrix,  take 
tlie  capital  for  her  own  absolute  benefit ;  it  is  contended 
only  that  Henry  Goodwin  released  his  proportion  of  the 
fund ;  and  the  question  is,  whether,  as  to  this  property, 
he  has  not,  by  the  deed  of  March  1809,  executed  his  in- 
tent? That  instrument,  it  is  true,  is  a  release,  not  to 
the  Defendant,  but  to  Morgan^  the  trustee;  but  tlie 
equitable  interest,  in  his  proportion  of  it,  subject  to  the 
life-estate  of  the  Defendant,  was  vested  in  Henry  Good-- 
win  fhy  his  letter  of  December  1808,  he  had  declared 
an  intention  to  relinquish  this,  among  the  other  pro- 
perty, which  devolved  to  him  from  his  brother;  the 
question  is,  whether  he  did  not  execute  the  release  for 
the  purpose  of  effecting  that  intent?  In  terms  it  is  a 
release  to  Morgan^  provided  he  transfers  to  Mrs.  Gocm/- 
w/ti.  It  is  not  stated  tliat  she  was  to  take  as  adminis- 
tratrix, or  to  be  accountable  to  Henry  Chodwin,  or  to 
any  other  person.  It  may  be  said,  indeed,  did  the  other 
parties  concurring  in  that  release  propose  to  convey  ail 
their  interest  to  Mrs.  Goodwin^  and  not  to  call  on  her 
for  an  account  ?  Did  they  design  to  release  her  ?  Cer- 
tainly not ;  they  required  from  her  a  bond ;  expressing 
the  effect  of  the  release,  without  that  precaution,  to  give 
tq  her  the  beneficial  interest ;  but  Henry  Goodmn  took 
no  bond,  and  as  to  him,  therefore,  the  deed  stands  as  an 
absolute  release  of  his  interest  in  the  property.  The 
question  is,  whether  his  design  being  declared  by  letter, 
and  followed  by  this  deed,  the  Court  may  not  hold 
that  that  instrument  operates  to  transfer  his  equitable 
right  ?    The  decision  of  the  Lord  Chancellor  in  ex  parte 

Dtibost^ 
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Dubost  {a),  affords  a  strong  analogy  in  support  of  the  1818. 
Defendant's  claim.  Were  the  case  doubtfiil,  the  Court 
would  labour  to  accomplish  the  unquestionable  wish  of 
the  testator;  but  I  think  that  I  may,  without  violence, 
hold  that  the  release  was  executed  for  the  purpose  of 
effecting  the  intent  expressed  in  the  letter:  that  it  is  a 
sufficient  execution  of  that  intent,  and  an  act  which  de«* 
prives  his  representatives  of  all  right  to  call  on  the  ad- 
ministratrix for  an  account  of  this  stock.  To  that  ex- 
tent ^he  must  be  protected. 


The  parties  not  agreeing  on  the  minutes  of  the  de- '       1819, 


cree,  the  case  was  again  mentioned ;  the  Plaintiff  in- 
sisting that  the  Defendant  should  be  charged  with  inter- 
^t  on  the  sum  of  1 1922.  Os.  9^.  from  the  death  of  the 
intestate,  as  a  trustee  retaining  the  trust  fund. 

The  Master  tf  the  Rolls. 

On  the  former  occasion  nothing  passed  relative  to  in- 
terest, nor  is  it  an  object  of  the  prayer  of  the  bill.  Be- 
yond dispute,  the  testator  intended  to  relinquish  this 
fund  in  favour  of  the  Defendant,  and  that  intention  has 
been  frustrated  only  by  the  want  of  a  formal  execution 
of  the  deed  prepared.  With  his  permission,  the  fund 
remained  in  the  hands  of  the  Defendant  during  his  life, 
and  a  long  interval  elapsed  before  his  executors  asserted 
their  claim.  This,  therefore,  is  not  a  case  of  wrongful 
retainer,  or  refusal  to  account,  but  of  general  acqui- 
escence by  tlie  parties  intitled.  I  am  clearly  of  opinion 
that  the  Defendant  cannot  be  charged  with  interest. 


(a)  IS  VcM.  140. 

Hi^ 


Feb.B. 
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1818.  ^'  His  Honor  doth  declare,  that  th0  Plaintiffs,  as  the 

surviving  executors  and  executrix  of  Henry  Goodmnj 
deceased,  the  testator  in  the  pleadings  named,  are  in- 
titled  to  one-fourth  part  or  share  of  the  personal  estate 
and  effects  of  Robert  Goodwin,  the  intestate  in  the  plead- 
ings als(^  named,  possessed  by  the  Defendant,  and  it  be- 
ing alleged  and  admitted  by  the  Counsel  on  both  sides, 
that  such  share  amounts  to  the  clear  sum  of 
1192/1  05.  9^,  and  the  Defendant,  by  her  Counsel, 
admitting  assets  of  the  said  Robert  Goodwin  for  the  pay- 
ment thereof.  His  Honor  doth  order  and  decree,  that 
the  said  sum  of  1 192/.  05.  9j{2.  be  paid  by  the  said  De- 
fendant to  the  said  Plaintiff,  or  either  of  them,  in  fnll 
of  such  fourth  part  of  the  said  intestate's  effects,  and 
to  which  the  said  plaintiff  became  intitled  in  right  of 
the  said  testator,  Henry  Goodwin ;  and  His  Honor  doth 
declare,  that  the  said  Plaintiffs,  as  such  executors  and 
executrix,  as  aforesaid,  are  not  intitled  to  any  part  or 
share  of  9073/.  145.  6d.  5per  cent.  Bank  Annuities,  in 
the  pleadings  mentioned,  but  that  the  share  of  the  said 
Henry  Goodwin  therein  was  absolutely  released  by  the 
said  Henry  Goodwin  to  tlie  said  Defendant,  by  the  in- 
denture of  the  1st  of  March  1809,  in  the  Defendant's 
answer  stated ;  and  EKs  Honor  doth  also  declare  that 
the  said  Defendant  became  intitled  thereto  as  her  own 
exclusive  and  absolute  property,  by  virtue  of  the  said 
indenture ;  and  it  is  ordered,  that  the  Plaintifi  be  at 
liberty  to  retain  their  costs  of  this  suit,  as  between  soli- 
citor and  client,  out  of  the  said  sum  of  11922.  05.  9|d 
as  against  the  estate  of  the  said  testator,  Henry  Croodwin; 
and  His  Honor  doth  not  think  fit  to  give  the  Defendant 
her  costs  of  this  suit,''  &c— R^.  Lib.  A.  1817,  fol.  2194. 
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*  1818. 

Between  WILLIAM  CRAWSHAY   -  Plaintiff. 

AND 

GEORGE  MAULE,  JOHN  LLEWELLIN,  and 
JOSEPH  KAYE       -        -         -      Defendants. 

AND   BETWEEN 

GEORGE  MAULE,  JOHN  LLEWELLIN,  and 
JOSEPH  KAYE;  and  BENJAMIN  HALL, 
RICHARD  CRAWSHAY  HALL,  HENRY 
GRANT  HALL,  CHARLES  RANKIN  HALL, 
AND  CHARLOTTE  HALL,  infants  by  the  said 
GEORGE  MAULE,  JOHN  LLEWELLIN,  and 
JOSEPH  KAYE,  their  next  Friends,    Plaintiffs. 

AND 

WILLIAM  CRAWSHAY     -         -     Defendant.  June 9,10.^7. 

</«fy  11,25.31. 

T>Y  articles  of  agreement  dated  the  31st  o^JuLy  1794*,  ^*  C.  bdng  iii 

■*-•  between   Antony  Bacon^  and  Richard  Crawshay,  m^J^^^ 

Bacon  agreed  to  assign  to  Crawshay  all  his  interest  in  JI^,'Jr^^'?*' 

certain  lands,  and  mines  of  coal,  and  iron  ore,  situated  leases  of  un- 

at  Cyfarthfa  in  the  county  o{  Glamorgan^  (of  which  he  SJJJJ^,i"Si 

will  bequrath- 
ed  25,000^.  to  B,,  "  as  a  capital  for  him  to  become  a  partner  with  my  executor  of 
one-fourth  share  in  the  trade  of  all  those  works,  so  long  as  the  lease  endures/'  with 
a  derise  to  H,  and  his  wife  of  the  residue  of  his  estates,  real  and  personal;  by  a 
codidl  the  testator  gave  to  FT.  C  three-eighths  of  the  concern  at  tne  iron-wons, 
**  so  the  ^aitnersUp  will  stand  at  my  decease,  W,  C  three-eighths,  H.  three-eighths, 
B.  two-eighths."  After  the  testator's  death,  FT.  C,  ff.,  and  J?.,  carried  on  the 
works  lor  two  years,  selling  iron  manufactured  not  only  fix>m  the  produce  of  their 
mines,  but  from  ore  and  old  iron  purchased.for  the  purpose  of  manufacture  and 
resale.  B.  having  then  assigned  his  share  to  C,  the  business  was  carried  on  in  like 
manaer  by  C  and  H,  till  the  death  of  the  latter;  no  agreement  having  ever  been 
entered  into  for  the  duration  of  the  partnership. 

1.  The  codicil  withdraws  the  trade  from  the  operation  of  the  reuduaiy  clause  in 
the  will,  and  vests  three-eighths  in  H,  to  the  exclusion  of  his  wUe. 

2.  The  concern  is  not  a  mere  joint  interest  in  land,  but  a  partnership  in  trade. 

'  9.  The  purdiase  of  a  leasehold  interest  as  part  of  a  stock  in  trade,  is  not  evidence 

of  an  agreement  to  contract  a  partnership  commensurate  with  the  duration  of  the 

lease. 

-  4.  The  partnership  is  dissolved  by  the  death  of  H, 

5.  In  a  suit  instituted  bv  fV,  C,  praying  a  sale  of  the  partnership  property,  the 
Court,  on  motion,  directeu  an  inguinr  whether  it  would  be  for  the  benefit  of  all  par- 
ties interested  that  the  works  shoula  besold,  or  carried  on  for  the  purpose  of  wind- 
ing up  the  concern. 

was 


49S  CASES  IN  CHANCERY- 

1818.  was  then  in  possession^  under  three  leases  for  terms  of 
99  years  each^  commencing  respectively  in  the  year» 
1763,  1765,  and  1768)  subject,  after  the  29th  of  &p- 
tember  1815,  to  an  annual  rent  of  50002.  and  a  payment 
of  I5s»  a  ton  on  all  pig  iron,  annually  made  on  the  iH:e- 
mises,  beyond  6400  tons.  Richard  CraooAay  accord- 
ingly took  possession  of  the  premises,  and  carried  on 
iron  works  there:  and  in  1801,  intending  an  extension 
of  the  works,  and  the  erection  of  new  furnaces,  it  was 
agreed  between  him  and  Bacon,  that  the  payment  of  15<. 
a  ton  beyond  6400  tons,  should  cease  at  10,700  tons. 
Disputes  having  arisen  on  the  subject  of  that  agreement, 
in  1808,  Richard  Crawshay  filed  a  bill  to  compel  spe- 
cific performance.  The  decree  pronounced  in  March 
1810  directed  Bacon  to  execute  to  Richard  Crccmhay  aa 
underlease  of  the  premises,  for  all  the  times  which  he* 
or  the  trustees  under  his  marriage  settlement,  had 
therein,  except  the  last  day,  subject  to  the  yearly  pay- 
ments stipulated. 

Richard  Crawshay  being  seised  and  possessed  of  « 
considerable  real  and  personal  estate,  including  the.irou 
works  at  Cyfarthfoj  and  the  buildings  and  machineiy 
thereon,  and  a  leasehold  wharf  at  Cardiff^  used  for 
shipping  iron,  by  his  will  dated  the  26th  ot  September 
1809,  after  giving  among  other  legacies,  100,000/1  to 
his  son  WHliam  Craoishay,  gave  to  Joseph  Bailey  25|00O/. 
*^  to  be  transferred  from  my  account  on  the  ledger  to  his, 
intended  as  a  capital  for  him  to  become  a  partner  with 
my  executor  of  one-fourth  share  in  the  trade  of  all  those 
works  so  long  as  the  lease  endures,  with  the  principal 
and  profits  therefrom  to  be  his  own  forever.**  He  then 
gave  to  Benjamin  Hall  esq.  and  his  wife,  of  Abercmne^ 
and  to  their  heirs  for  ever,  all  the  residue  of  his  estate, 
real  and  personal,  and  ^pointed  Mr.  Hall  sole  execa- 
tor.  By  a  codicil,  dated  the  4th  of  Mcy  ISIO,  the  test- 
ator gave  to  bis  son  William  Crawshay^  <<  three-ei^di 

shares 
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shares  of  my  concerns  at  this  iron  work,    and  of  the        1818* 
premises  at  Cardiff i  so  the  partnership  will  stand  at  my 
demise,  WiUiam  Cratiduty  three- eighths,  Benjamin  Hall 
three-eighths,  Joseph  Baiky  two*eighths." 

The  testator  died  on  the  27th  of  June  1810;  Mr. 
Hall  proved  his  will,  and  WiUiam  Craws/iayj  HaUj  and 
Bailey  took  possession  of  the  iron  works,  and  carried 
them  on  as  co-partners  in  the  shares  bequeathed  to 
them,  under  the  firm  of  Crawsha^y  Hall,  and  Bailey, 
but  without  any  articles  of  co-partnership.  In  October 
1812,  William  Cramshay  purchased  the  share  of  Bailey 
for  30,000/.,  and  from  that  time  the  works  were  con- 
ducted by  William  Crawshay  and  Hall,  till  the  death  of 
the  latter,  under  the  firm  of  Crawshay  and  Hall ;  no 
written  articles  of  co-partnership  were  ever  executed 
or  prepared  between  them ;  but  they  verbally  agreed 
that  the  future  capital  of  the  concern  should  be 
160,000/.,  which  consisted  of  an  imaginary  or  estimated 
value  of  the  wholeof  the  partnershipproperty;  (  1 00,000/. 
standing  to  the  credit  of  William  Cramhay^  in  respect 
of  his  five- eighth  parts,  and  60,000/.  to  the  credit  of 
Mr.  Hallj  in  respect  of  his  three-eighth  parts)  \  and  that 
the  books  should  be  balanced  on  the  Slst  of  March  in 
each  year,  and  the  annual  profits  drawn  out  by  WiUiam 
Cramhay  and  Hall,  in  proportion  to  their  shares. 

No  under-lease  having  been  executed  in  the  life  of 
Crawshay,  by  indenture  of  the  2l8t  o(May  1814,  Bacon, 
and  his  trustees,  in  obedience  to  the  decree  of  1810, 
assigned  to  Hall,  his  executors,  &c.,  all  the  premises, 
for  the  residue  of  the  respective  terms,  except  the  last 
day  of  each,  subject  to  the  annual  rent  of  5000/.  and 
the  payment  of  15;.  a  ton  on  all  pig  iron  made  yearly 
on  the  premises  above  6400  tons,  and  not  exceeding 
10,700  tons;  and  by  a  deedd^tsd  the  1st  oijune  1814, 

Vol.  I.  K  k  and 
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1818.  and  indorsed  on  the  Basignmenty  Hall  declared  that 
he  would  stand  possesseil  of  the  premises,  as  to  three- 
eighth  parts,  in  trust  for  himself  and  as  to  five-eighth 
parts,  in  trust  for  WiUiam  CrteasAayi  and  Hall  and  WU^ 
liam  Crawskmf  entered  into  covenants  for  payment  of 
their  respective  proportions  of  rent,  and  for  mutual 
indemnity. 

By  indenture  dated  the  23d  of  Jlfoy  1814^  Bocoa,  in 
considemtion  of  32,500/.  paid  tbree*eighths  by  Hall 
and  five-eighths  by  WiUiam  Craipshtgi^  assigned  to  Joseph 
KayCf  his  executors,  &c.  in  trust  for  Hall  and  Cnmshigf^ 
in  the  proportion  of  three»eighths  to  the  former  and 
five-eighths  to  the  latter,  the  rent  of  1 55;  per  ton  on  iitm^ 
then  due  or  to  becorop  due.  By  another  indenture  of  the 
same  date,  Bacon^  in  consideration  of  62,500/.  assigned 
to  Kaycj  in  trust  for  WiUiam  Crawshin^f  his  reversicuaaiy 
interest  in  the  premises,  and  the  annual  rent  of  50O0L 

On  the  Ist  of  June  1814,  Bailey^  in  execution  of  the 
agreement  of  October  1812,  assigned  to  WiUiam  Cmntr 
9hcy  his  share  in  the  partnership  property. 

On  the  31st  of  Ju/jf  1817,  Mn  HaU  died*  leaving  firar 
sons,  (the  eldest  of  the  age  of  fifteen  years),  andadaqghtsr^ 
By  his  will,  dated  the  8th  of  the  same  month,.he  davised 
to  George  MauUf  John  UeweUin^  and  Joseph  Koa/e^  all 
his  fi>ediold,  copyhold,  and  leasdiold  estalee,  (except 
trust  and  mortgage  estates,  and  the  estates  in  wbidi  he 
was  interested  as  a  partner  with  WiUiam  Crmmhi^  at 
Cjifiirlhfa),  in  trust,  subject  to  the  payment  of  debts  and 
legacies  in  aid  of  his  personal  estate^  for  the  btnefit  of 
Ills  children.  He  then  dechured;  that  if  he  should  have 
one  or  more  son  or  sons  living  at  his  decease^  or  faatn 
in  due  time  after,  but  no  sueh  smi  should  dion  have 
attained  the  ag^  of  21  years,  it  should  tie  kwlfal  ibr 

his 
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his  trustees,  and  the  survivors  and  survivor  of  them, 
and  the  executors,  &c.  of  such  survivor,  to  carry  on  the 
iron  woi^ks,  and  other  mercantHe  or  trading  concerns  in 
which  he  should  be  concerned  at  his  decease,  if  they 
shoidd  judge  it  for  the  benefit  of  the  persons  interested 
in  bis  property  nndei^  his  will ;  aiid  that  if  they  should 
carry  them  on,  then,  duririg  such  time  as  his  having 
.  such  a  son  should  be  in  suspense,  it  should  be  lawful 
for  them  to  cause  or  permit  any  part  of  the  stock  in  trade 
or  eflects  which  should  be  employed  in  or  belong  to  the 
said  workd  or  concerns  at  his  decease,  to  be  employed  in 
oarTTing  on  the  same;  and  he  exempted  the  stock  in 
trade  and  effects  so  to  be  employed  from  the  payment  of 
his  debts,  to  the  extent  and  in  the  manner  thereinafter 
mentioned.  The  testator  also  declared,  that  if  his  son,  who 
first  or  alone  should  attain  the  age  of  twenty-one  years, 
should  be  desirous  to  have  the  iron  works  and  concerns 
of  any  of  them  continued,  and  should  signify  such  de- 
sire to  his  trustees,  by  any  writing  under  his  hand,  the 
amount  of  the  stock  and  effects  then  employed  therein 
dibuld  be  valued,  and  his  said  son  should  pay  (or  secure 
iti  manner  therein  mentioned)  to  the  trustees,  the  money 
at  which  such  stock  and  effects  should  be  estimated.  The 
testator  then  directed  the  application  to  be  made  by  his 
trustees,  of  the  profits  of  the  iron  works  during  the 
suspense  of  his  having  a  son  who  should  attain  twenty- 
due  years,   and  of  the  amount  of  the  valuation  to  be 
paid  or  secured  by  his  son  as  before  mentioned ;  and 
declared  that  if  his  iron  works  and  other  concerns  should' 
be  so  carried  on,  and  his  son,  who  first  or  alone  should 
altaiii  the  age  of  twenty«-one  years,  should  decline  to 
danry  on  the  same,  or  to  give  such  security  for  the' 
stock  and  eff^s  employed  therein,  or  if  while  it  should 
be  in  suspense    whether  he  should    have   any  such 
stHi)  hi»  trustees  should  deem  it  adviseable  to  discontinue ' 
die'  said  ifon  works  and  concerns,  in  either  of  such 
K  k  2  cases, 
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1818.  cases  the  iron  works  and  concerns  should  bedisoofl* 
tinned,  and  the  stack  and  effects  employed  in  the  same 
should  be  sold  and  disposed  <rf  in  such  manner  as  bis 
trustees  should  judge  prudent  and  reasonable^  anct  the 
money  arising  from  the  sale,  and  the  gains  and  profiu 
previously  arising  from  the  iron  works  and  concerns, 
should  be  disposed  of  in  the  manner  in  which  he  had 
directed  the  gains  and  profits,  and  the  money  to  be 
paid  or  secured  by  his  son,  in  the  event  before  men- 
tioned, to  be  paid  or  applied,  or  as  near  thereto  as  cir- 
cumstances would  admit.  The  testator  then  appointed 
Maukj  UeweUith  and  jBo^e,  executors  of  his  will,  and 
guardians  and  managers  of  the  estate  of  his  children,, 
during  their  minorities,  and  he  also  appointed  his  exe- 
cutors and  his  wife  guardians  of  the  persons  of  hia 
children;  and  he  authorised  his  trustees  to  employ  any 
persons  in  the  management  of  the  iron  work  and  cob* 
cems,  at  such  salary,  and  to  repose  in  them  such  tmit 
or  authority  in  conducting  the  trad^  and  in  the  manage* 
ment  and  disposal  of  the  estate  employed,  or  to  be  em- 
ployed, and  in  the  receipt  of  any  debts  to  be  ccm* 
tracted  therein,  as  his  trustees  should  in  their  discretion 
think  fit 

Onthe  12thof^lt^[us^  1817,  William  Crawshinf  wmt 
a  written  notice  to  the  excecutors  of  Hall^  that  be  con- 
sidered the  partnership  absolutely  dissolved  by  HttlC% 
death,  and  would  not  consent  to  carry  on  the  works  in 
conjunction  widi  his  representatives. 

The  bill  in  the  first  cause^  filed  by  WUUam  Crawth^ 
against  the  executors  of  Mr.  HaUf  prayed,  a  declaration 
'  that  the  partnership  between  the  Plaintiff  and  HaU^  in 
the  iron  works,  and  all  the  trade  and  business  thereof 
became  absolutely  dissolved,  or  determined,  by  the  death 
of  Mr.  Hallf  or  from  that  period  ;  an  account  of  the 

part- 
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IMitnership  dealings,  from  the  foot  of  the  last  settlement        1818. . 
thereof^  previous  to  his  death,    and  payment  of  the 
balance,   (after  satisfaction  of  the  partnership  debts) 
between  the  Plaintiff  and  the  executors  of  Mr.  Holly  ao*       Miuu. 
cording  to  thdr  respective  interests;  a  sale  of  all  the  part* 
nership  effects,  and  a  divbion  of  the  proceeds. 

The  Defendants,  the  executors  ofHaUy  admitted  that 
no  written  articles  were  ever  entered  into  between  Wil' 
Ham  Crawly  and  Hallf  any  such  articles,  as  they  be- 
lieved,  bdng  considered  unnecessary,  inasmuch  as  the 
proportions  to  which  the  parties  were  intitled  in  the 
leasehold  premises,  and  the  leases,  sufficiently  ascertained 
their  rights  and  interests  as  long  as  the  leases  endured* 
They  denied  that  by  the  death  of  Hatty  his  interest  in 
the  premises  and  iron-works  determined  or  was  in  any 
respect  affected,  submitting  that  they  were  intitled  to  the 
premises  and  iron-works,  as  tenants  in  common  with  JVU^ 
Jiam  Cramkayy  for  the  residue  of  the  terms  of  years  for 
which  they  were  holden,  and  to  carry  on  iron-works 
for  the  benefit  of  the  family  oiHaUy  in  the  same  man* 
ner  as  he  carried  on  the  same  with  William  Cranosiaiyy 
and  according  to  the  directions  of  his  will,  until  one 
of  his  sons  should  attain  the  age  of  twenty-one  years. 
They  stated  that  the  iron*works  were  absolutely  neoes- 
fcary  to  the  beneficial  enjoyment  of  the  leasehold  pre* 
mises ;  and  they  insisted,  that  it  appeared  from  his  wiU 
and  codicil  to  be  the  intention  of  Bichard  Cramskay^ 
that  his  legatees  should,  for  themselves  and  their  repre* 
sentatives  and  families  respectively,  have  an  interest  in 
the  leasehold  premises  and  iron-works,  commensurate 
with  the  terms  for  which  they  were  holden ;  that  the  joint 
interest  which  William  Crawshay  and  HaU  had  therein, 
was  not  an  interest  in  an  ordinary  trading  partnership, 
but  an  interest  given  by  Bichard  Crawshay  to  themy  for 
the  benefit  of  themselves  and  their  re8pectivefiunilies,com- 
K  k  3  mensurate 
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1819-       ineiiftQrate  with  the  ter^s  of  yeafs  for  wUdi  tihc 

hold  pr^nkes  were  holden;  and  tbnt  therefeve  notale 
of  the  property  ought  to  be  UpecM  bf  Ae  Court  in 
oppoution  to  the  bequeit  of  Bichard  Cnmsk^j  and  to 
Xh^  wUl  of  Sbili^  whoee  family  would  in  that  event  be 
deprived  of  tb^  ben^te  inteadad  and  ooitf^nplated  by 
him,  to  be  derived  from  the  leasehold  premises  and 
iron-iF<^s. 

The  bill  in  the  cibco^  catt0%  filed  fay  the  executors 
and  the  children  of  Mr.  Hall  against  WUliam  Cfmoakt^ 
prayedf  a  declaration  that  the  execnlors  were  entitled 
to  lite  Ijeas^old  pmniaes  and  iron-woilu»  for  tfavee- 
dghlb  parts  thereof,  as  tenants  in  common  with  WUUam 
CranoAay,,  (who  was  endded  to  the  other  five-eig^ith 
paxtsr),  until  one  of  the  sons  of  HaU  should  attain  the 
age  of  tventy«!0ne  yean,  and  to  carry  ^en  the  inoo^works 
widi  WUUem  CrofwAmf^  tet  the  benefit  of  the  fiunily  of 
HaUf  in  the  same  manner  as  HaU  carried  en  Ar  same^ 
and  acoordiag  to  the  directions  of  his  wiM,  until  one  of 
his  sons  should  attain  the  age  of  twenty-one  years,  and 
that  then  sudi^son,  if  he  chose,  would  be  entitled  to  the 
said  leasehold  pronises  and  iron-works,  for  thrae^ei^ith 
parts  thereof,  as.  tenant  in  common  with  WUliam  Crauh 
stay,  for  the  remainder  of  the  said  tenns  of  years,  and 
to  carry  on  the  iron-works  with  William  Cramimf  ac* 
cordingly.  The  bill  also  prayed,  the  consequential 
accounts  and  directicms. 

June  9.  On  this  day  a  motion  was  made  in  behalf  of  WUliam 

Crawshm^f  that  it  might  be  referred  to  the  Mastery  to 
consider  and  approve  a  juroper  planfor  the  sale  and  di&- 
po«al  of  the  whole  of  the  co-partnership  iron-^wcurks^  pro- 
perty, estate,  and  effects,  including  the  good-will  of  the 
joint  trade,  and  that  the  Master  might  proceed  to  a  sale 
diereof  immediately. 

Sir 
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Sr  &muH  RomObf^  Uv.BMj  ib.Home^  and  Mr.       1818. 
R^^  m  sopport  ef  the  motion. 

The  partnership  subsisting  without  any  agreement 
for  its  continuance  during  a  certain  term,  was  dissolved 
by  the  death  of  Mr.  HalL  As  long  as  the  surviving 
partner  carries  on  the  trade  with  the  original  capital, 
the  representatives  of  the  deceased  are^  according 
to  the  doctrine  of  CrawAay  v.  Collins  (a),  entitled  to 
an  account  of  the  profits;  but  it  is  by  no  means 
clear  that  the  surviving  partner  could  render  them  re- 
sponsible for  a  loss;  an  event  of  probable  occurrence  in 
a  business,  producing  very  uncertain  returns;  highly 
profitable  in  some  years,  and  in  odiers  proportionately 
disadvantageous.  Mr.  Cramhay^  therefore,  insists  on  his 
right  to  a  judicial  declaration  of  the  dissolution  of  the 
partnership.  The  object  of  the  motion  is  not  to  obtain 
the  eflfisct  of  a  hearing;  the  decree  would  direct  an  ac- 
count as  well  as  a  sale.  But  were  the  order  for  a  sale 
decretal,  the  Court  would  not,  on  that  objection  alone, 
compel  the  surviving  partner  to  carry  on  the  trade, 
during  the  interval  whidi  must  elapse  before  a  decree 
can  be  obtained,  upon  the  terms  of  admitting  the  repre- 
sentatives of  the  deceased  to  a  participation  in  the  pro* 
fits,  without  being  entitled  to  obtain  from  them  contri- 
tribution  for  a  loss.  Waters  v.  Tai^  {b) ;  Forman  v. 
Homfrtttf  {c) ;  FeathersUmhaugh  v.  Femoick.  {d) 

Sir  Arthur  Piggott^  Mr.  Hart^  and  Mr.  fVinthrppi 
against  the  motion. 

The  order  sought  is  decretal,  and  cannot  be  obtained 
On  motion.  The  object  of  Mr.  Crawsfiai^s  suit  is,  a 
judicial  declaration  of  the  dissolution  of  the  ^rtnership, 
and  a  sale.     The  Court  will  not,  by  this  summary 

(a)  IB  Vet.  818.    So  Fcathenitmhmtghv.  Fenwick,  17  Vet,  S9S. 

(b)  15  Vet.  10.  (c)  2  Vet.  &  Beam.  329. 
(d)  17  Vet.  29S. 

Kk  4  pro- 
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1818*  ^     proceeding  ^persede .  the  estabtithed  rules  which  pro* 
tect  its  suitors  and  itself,  from  premature  decision. 

Were  the  order  in  its  nature  interlocutory,  at  least  it 
cannot  be  obtained  on  this  application.  The  motion 
though  intitled  in  both  causes,  can  be  made  only  in  the 
first,  the  object  of  the  second  being  foreign ;  and  to  the 
first  cause,  neither  the  widow  or  the  children  of  Mr.  Hall 
are  parties.  Under  the  residuary  clause  in  the  late 
Mr.  Crawskcnf's  will,  Mrs.  Hall  became  intitled  to  the 
residue,  including  the  iron-works  and  stock  in  trade,  as 
joint-tenant  with  her  husband;  that  interest  was  not 
devested. by  the  codicil^  and  at  the  death  of  her  husband, 
the  whole  devolved  on. her  by  survivorship;  she  is  there- 
fore a  necessary  party ;  and  before  the  suits  can  proceed, 
the  posthumous  son  of  Mr.  Hall  bom  since  their  insti* 
tution,  must  be  brought  before  the  Court. 

lodepcndentiy  on  these  preliminary  objecticms^  the 
order  cannot  be  obtained  on  the  merits.  First,  this  is 
a  case,  not  of  partnersnip  in  trade,  but  of  joint  interest 
in  land ;  each  party  may  apply  for  a  partition,  or  sell 
his  own  sbai'e,  but  cannot  compel  a  sale  of  the  whole. 
The  manufacture  of  the  produce,  was  merely  a  mode 
of  enjoyment  of  the  land;  not  a  trade.  Next,  the 
leases  taken  during  long  terms  of  years,  for  the  pur- 
poses of  the  partnership,  amount,  in  the  absence  of 
express  agreement  on  that  subject,  to  evidence  of  an 
intention  to  continue  the  partnership  during  the  conti- 
.nuance  of  the  leases.  Lastly,  it  was  the  manifest  inten- 
tion of  the  late  Mr.  Cra'wshay^  in  the  provisions  of  his 
will,  that  the  duration  of  the  partnership  should  be 
commensurate  with  the  duration  of  the  leases.  The 
legacy  of  25,000/.  to  Mr.  Bailej/y  is  given  expi'essly  as  a 
capital  for  him  to  become  a  partner  *'  so  long  as  the 
lease  endures." 

S  Tke 
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The  Lord  Chanceixoe.  1 81  a 

An  important  consideration  is,  whether  this  business 
IS  such  as  would  subject  the  parties  to  become  bankrupts. 
The  distinction  is  obvious,  and  for  this  purpose  material, 
between  a  partnership  in  trade,  and  a  joint-interest  in 
land.  As  between  tenants  in  common,  the  Court  does 
not  dissolve  the  tenancy,  but  leaves  each  to  sell  his 
share;  while  in  cases  of  partnership  in  trade,  unless 
under  particular  circumstances  of  the  trade,  the  rule 
is  different. 


Sir  Samuel  BomiUy  in  reply.  j^^  i^ 

If,  on  the  death  of  Mr.  Hall,  his  interest  in  the  trade 
devolved  to  his  widow  by  survivorship,  his  executors 
have  no  interest,  and  the  second  suit  is  improperly 
instituted  by  them.  But  the  objection  is  untenable. 
The  codicil  of  the  late  Mr.  Cremhay  withdrawing  the 
trade  from  the  operation  of  the  residuary  clause  in  his 
wUI,  disposes  of  three-eighths  in  favour  of  Mr.  Hail 
alone,  to  the, exclusion  of  his  wife. 

The  objection  that  the  children  are  not  parties  to  the 
first  suit  is  equally  imfounded.  They  have  no  fixed 
interest.  Vir.HalV%  will  contains  only  a  contingent 
bequest  in  favour  of.a  child  who  shall  attain  twenty-one. 
The  motion,  however,  is  made  in  both  causes,  and  the  . 
persons  interesfed  under  that  will  are  therefore  before  . 
the  Court.  -    . 

It  is  clear  that  the  property  consists  not  of  a  mere 
joint-interest  in  land,  but  of  a  partnership  in  trade. 
The  business  includes  the  manufacture  of  ore  purchased 
from  strangers,. and  is  such  as  subjects  the  parties  to  the 
bankrupt  laws.     Mr.  Crawhay,  the  testator,  described  it 
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as  a  trade.  He  gives,  not  an  iaterett  in  leaaelield  pro- 
perty,  but  a  •hure  in  a  ttade^  of  the  ce^kai  at  whic^ 
that  leaadiold  property  forms  a  part.  The  expmmaa 
^*  fo  long  as  the  lease  endures,"  assigns  no  definite  pe- 
riod.  Among  the  several  subsisting  lease%  Co  which  is 
the  Court  to  refer  those  words?  The  testator  evidently 
employed  them  only  to  denote  the  intention  cS  passing 
his  whole  interest  in  this  stcxdc  in  trade.  It  isabsnid  to 
impute  to  him  the  design  of  imposing  on  his  legatees 
the  oUigation  of  receiving  as  partners,  the  represent- 
atives of  such  of  them  as  died  or  became  insolvent ;  a 
creditor  for  example  taking  out  administration.  On 
that  construction,  under  the  bankruptcy  erf*  one,  his 
assignees  being  competait  to  sell  his  interest,  might  in- 
troduce the  purchaser  as  a  new  partner^  during  the 
continuance  of  die  leases. 


The  order  sought  is  in  strict  conformity  with  practice. 
The  Court,  more  especially  where  infants  are*conoerned» 
takes  immediate  measures  to  terminate  a  trading  whick 
is  in  effect  conducted  with  the  property  of  others. 


iasinitiotti- 
tttted  fi^  the 
diimlutionof 
s  psrtnenhipy 
itMDCclesr 
ondiebiUsnd 
sniwerthst 
tome  perils 
intitiedto  s 
diisohitioii,  a 
tsleofthe 
psrtaenhip 
property  may 
DC'Woctsd  on 
motion. 


Tke  Lord  Chancsllor. 

The  object  of  this  motion  is  a  sale  of  the  partnership 
property;  and  in  whatever  terms  expressed,  the  Court, 
if  it  directs  a  sale^  will  so  direct  it,  that  the  property  may 
be  sold  in  the  manner  most  beneficial  for  all  parties 
interested.  Where  a  suit  is  instituted  for  the  dissolution 
of  a  partnership,  and  where  it  is  dear  cm  the  bill 
and  answer  that  all  or  some  of  the  parties  have  a 
right  to  a  dissolution,  it  is  not  contrary  to  the  course 
of  practice  to  direct  a  sale  on  motion.  The  two  modes 
of  proceeding  for  obtaining  an  immediate  order  for  a 
sale^  eidier  to  set  down  the  cause  for  hearing  on  bill 
and  answer,  or  to  apply  by  modon,  are  the  same  in 
efiect,  though  different  in  finro.  The  reason  of  that 
2  practice 
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practice  is,  thtt  jf  one  psvtner  has  a  right  to  comider       1618. 

Che  poirtnenbip  as  at  an  end,  it  may  oontiniie  for  tbe 

paqMMe  of  winding  up  the  affiors;  but  being  hf  death, 

or  notice^  cur  any  other  mode  of  determiBatuHi,  actually 

ended,  no  person  in  posscssioa  of  the  property  can  jnake  shipiract^ly 


aoy  use  of  it  ineoottstent  with,  that  purpose,  (a)    U  any  oraed,  bo  per- 
persmi,  therefore,  conducts  it  otherwise^  die  Court  wiU  my  um  of  the 
appoint  a  manoger  to  wind  up  tbe  concern  (6),  and  will  ^^'^^^^ 
direct  inqniries  in  wbat  manner  it  can  be  wound  up  most  with  the  |>nr. 
beneficially  to  those  interested.    The  object  of  this  mo-  ^J^^^ 
tion,  therefore)  might  be  obtained,  notwithstanding  tbe  concern, 
objection  of  form;   and  the  diflSculty  with  regard  to 
parties,  might  also  be  remedied  by  allowing  the  case  to 
stand  over  for  the  Inll  to  be  amended ;  and  the  question 
is  to  be  considered  on  the  part  of  Mr.  CrawtJuaf^  as  if 
the  infant  children  of  Mr.  HdU   had   appHed  for  a 
declaration  that  the  partnership  is  not  dissolved. 


(a)  ^  There  are  various  ways  of  dissolving  a  partnenkip:  effliixioii 
of  dme;  |he  death  of  one  partner;  the  baahnj^tcy  of  one^  which 
operates  like  death;  or  a  diy  naked  agreement  that  the  partnership 
shall  be  dissolved.  In  no  one  of  these  cases  can  it  be  saidythat  to 
all  intents  and  purposes  the  partnership  is  dissolved ;  for  the  con- 
nection still  remains,  until  the  affiurs  are  wound  up.  The  represent- 
atives of  a  deceased  partner,  or  the  assignees  of  a  bankrupt  partner, 
are  not  strictly  partners  with  the  survivor  or  the  solvent  partner ;  but 
sdll,  in  dther  of  those  cases,  that  community  of  interest  remains 
that  it  neeessaiy  until  the  affiurt  are  wound  up."  Lord  JBidtm  C. 
Ex  parte  WUdam,  1 1  Vet*  5.  And  see  Peacock  v.  Peacock^ 
16  Vet.  57.  Wood  v.  Braddick,  1  Taunt.  104.  Wilson  v.  Green- 
wood^  ante,  p.  480,  Hceres  soeii,  quamvis  socius  non  est,  tameo 
ea  qusB  per  defunctum  inchoata  sunt,  per  hsredem  expKcari  dehent. 
Dig,  lib.  17.  tit.  3.  A  40.  Si,  vivo  Titio,  n^otia  qus  whninistrare 
ccepi,  intermittere  roortuo  eo  non  debeo,  nova  tamen  inchoare 
necesse  roihi  non  est,  vetera  explicare  ac  conservare  necessarium  est : 
ut  accidit  cum  alter  ex  •ociis  mortuus  est ;  nam  quacunque  prions 
negotii  expticandi  causa  genintur,  nihiium  refert  quo  tempore  coa- 
summentur,  sed  quo  tempore  inchoarentur.  IHg.  lib.  j.  tit.  5. 
/.  21.  s.  2. 

(b)  Harding  v.  G/otvr,  18  Fes.  SSI. 

The 
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181 8.  Hie  general  rules  of  partnersbip   are  well  settled^ 

V  '  '   -  '  Where  no  term  is  expressly  limited  for  its  duraticHi,  and 

9.  there  is  nothing  in  the  contract  to  fix  it,  the  partner- 

^^^^'  ship  may  be  terminated  at  a  moment's  notice  by  dtber 

rontract  nei-  pcurty.     By  that  notice  the  partnership  is  dissolved,   to 

ther  expressly  jhis  extent,  that  the  Court  will  compel  the  parties  to  act 

nor  by  refer-  ^    ,  ,  .         .    .  i    \.       i 

ence limits  the  as  partners,  in  a  partnership  existii^  only  for  the  pnr- 

JlrtllShip ""    P^  ^^  wmding  up  the  affiurs.    So  death  terminates  a 

may  be  ter-      partnership  (a),  and  notice  is  no  more  than  notice  of  the 

moiD^t's  n^   fact  that  death  has  terminated  it.  (i)^   Without  doubt, 

tice  by  either    in  the  absence  of  express,   there  may  be  an  implied, 

contract,  as  to  the  duration  of  a  partnership ;  but  I  must 

contradict  all  authority,  if  t  say  that  wherever  there  is  a 

partnership,    the  purchase  of  a  leasehold  interest  of 

longer  or  shorter  duration,  b  a  circumstuice  from  which 

it  is  to  be  inferred  that  the  partnership  shall  continue  as 

long  as  the  lease.  On  that  argument^  the  Court  holding 

that  a  lease  for  seven  years  is  proof  of  partnership  for 

seven  years,  and  a  lease  of  fourteen  of  a  partnership  for 

fourteen  years,  must  hold,  that  if  the  partners  purchase 

a  fee  simple,  there  shall  be  a  partnership  for  ever.     It 

has  been  repeatedly  decided,  that  interests  in  lands 

purchased  for  the  purpose  of  carrying  on  trade,  are  no 

more  than  stock  in  trade.     I  remember  a  case  in  the 

House  of  Lords  about  three  years  ago  (the  case  of  the 

Carron  Company),  in  which  the  question  was  much 

discussed,    whether,   when  partners  purchase  freehold 

estate  for  the  purpose  of  trade,  on  dissolution  that  estate 

must  not  be  considered  as  personalty,  with  regard  to  the 

representatives  of  a  deceased  partner  ?  (c) 

(a)  **  Although  the  partnership  is  entered  into  for  a  teim  of  jean^ 
it  is  previously  dissolved  by  the  death  of  either  of  the  partners^  unlcw 
there  be  express  stipulations  to  the  contrary."  Crawford  v.  HamH- 
ton,  5  Mttdd,  S51. 

(b)  See  VulHamtf  v.  Nolde^  3  Mer,  514. 
(e)  Pai<,p.5SI. 

The 
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The  doctrine,  that  death  or  notice  ends  a  partnership,        1818. 

has  been  called  unreasonable.     It  is  not  necessary  to     '      -  -  ' 
,        _  Cbawsbay 

examine  that  opinion,    but  much  remains  to  be  con-  9. 

sidered  before  it  can  be  approved.     If  men  will  enter       Maum. 
into  a  partnership,  as  into  a  marriage,  for  better  and  ?*^°  ^^^J 
worsen  they  must  abide  by  it ;  but  if  they  enter  into  it  partnership  it 
without   saying   how    long  it  shall  endure,  they  are  ^^^     ^ 
understood  to  take  that  course  in  the  expectation  that 
circumstances  may  arise  in  which  a  dissolution  will  be 
the  only  means  of  saving  them  from  ruin ;  and  consider- 
ing what  persons  death  might  introduce  into  the  part- 
nership, unless  it  works  a  dissolution,  there  is  strong 
reason  for  saying  that  such  should  be  its  effect.    Is  the 
surviving  partner   to  receive  into   the  partnership  at 
all  hazards,  the  executor  or  administrator  of  the  de« 
ceased,  his  next  of  kin,  or  possibly  a  creditor  taking 
administration,  or  whoever  claims  by  representation  or 
assignment  from  his  representative  ?  (a). 

If 


(a)  The  reasoning,  on  which  the  doctrines  discussed  in  the 
text,  rest,  (derived  originally  from  the  principle,  that  the 
contract  of  partnership  is  founded  on  a  delectus  penona,) 
has  received  a  fuller  illustration  from  the  Civilians,  than 
from  any  authorities  in  our  domestic  jurisprudence.  Ac- 
cording to  the  Roman  law,  a  partnership  was  dissolved,  by 
the  death  of  either  of  the  partners.  **  Solvitur  adhuc  societas 
etiam  morte  socii,  quia  qui  societatem  contrahit,  certam 
personam  sibi  digit."  Inst,  lib,  8.  t,  26.  s.  5.,  and  see  to  the 
same  effect ;  Dig»  lib.  S.  t.  2.  /.  6.  s.  6.,  /^.  17.  t.2. 1. 4. ;  /.  69. 
s*  10.  So  rigidly  was  this  doctrine  enforced^  that  a  stipullition, 
for  admitting  the  heir  of  the  deceased,  into  the  partnership, 
was  declared  void.  **  Nemo  potest  societatem  hseredi  suo 
sic  parare  ut  ipse  hteres  socius  sit"  Dig.  lib.  17*  t.2. 1. 36. 
**  Idem  (Papinianus)  respondit  societatem  non  posse  ultra 

mortem 
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1816.  If  Mr*  CramkiOf^  the  testator  and  owner  of  this  pro- 

perty^ had  dionght  proper,  by  his  will,  to  dcckre  that 

his 


mortem  porrigi ;  et  ideo  nee  Ubertatem  de  supremis  judiclis 
constnngere  quia  ppterit,  vel  cognatum  ulteriorem  proximf- 
oribus  inferre.  Big.  lib*  17.  U2.  /. 52.  «. 9.  Adeomoite 
socii  solvitur  societas,  ut  nee  ab  initio  pacisci  posciinus, 
ut  hsres  succedat  societati.  Dig*  ISu  17.  U  2.  L  59.  So- 
cietas  quemadmodum  ad  heeredes  socii  non  tran«t»  ita 
nee  ad  adrogatorem  ;  tie  alioquin  inviius  quis  sodtu  ^ciatmr 
ei  cui  non  vult.  Dig-  lib.  17*  t.  2.  1.65.  s.  11.  Nulla  socie- 
tatis  in  sternum  coitio  est.  Dig.  lit.  17.  i.2.  1.70. 
,  This  ratraint  on  the  transactions  of  adults,  without  aojr 
purpose  of  public  policy,  is  justly  censured  by  PaUtier. 
La  raison  de  oette  decision,  etoit  que  la  soci^  ^lant  uti 
Droit  qui  est  fond^  sur  Tamiti^  que  les  parties  ont  Tune 
pour  Tautre,  sur  la  confiance  r^iproque  que  Tune  a  dans 
la  fidelity  et  les  bonnes  quality  de  I'autre,  U^toit  contre  la 
nature  de  la  society,  qu'elle  ptit  se  contracter  avec  one 
personne  incertaine  et  inconnue,  et  par  consequent  avec 
les  h^ritiers  des  parties  contractantes,  qui  lors  du  contiat, 
^toient  des  personnes  incertaines,  I'associ^  ne  pouvant  pas 
meme  s'engager  k  se  donner  pour  h^ritier  une  certaine 
personne*  L.52.  s.9*  d.  tit.  Cette  raison  ne  me  paroit 
pas  bien  d^sive,  et  je  crois  qu'elle  a  plus  de  subtilit^  qne 
de  solidity ;  c'est  pourquoi,  je  pense  que  dans  notre  droit, 
quoique  r^guli^rement  la  soci^t^  finisse  par  la  mort  de  I'm 
des  associ^,  et  que  son  hdritier  ne  lui  succede  pas  auz  droits 
de  la  soci^  pour  I'avenir ;  n^nmoins  la  convention  qull  y 
succ^dera  est  valable :  c'est  I'avis  de  I'ancien  PraticienMasDer» 
des  associations,  28  a*  33.  (TraitS du  contrat  de  mcs^  c.8- 
*.3.;j.lS9,  140.) 

The  doctrine  for  which  Pothier  contends,  though  different 
from  that  of  Argou  (Institution  au  droit  Francois,  Itvr.S* 
ch.32.  p.  324.),  and  Denisart^  (voce  soci^  p«539L).irtio 
adopt  the  principle  of  the  Digest,  is  established  by  the  Code 
Napoleon,  (Code  civ.  art.  1868.)  The  law  of  England  im« 
poses  no  restraint  on  the  period  of  partnership,  or  the  de* 
scription  of  persons  to  whom,  on  the  death  of  the  oqginal 
partners,  the  benefit  of  the  contract  is  reserved,  Stuari  v.  Emd 

of 
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hift  legatees  should  oontiaue  the  partnership  as  long  as        1818w 
the  longest  of  the  leases  should  endure,  no  person, 

I  agree, 

^  Bute,  3  V€i.  212.,  11  Vei.  657.»  1  Datve  73. ;  Bidmain  v. 
Shore,  9  Vei*SO0;  and  see  Warners.  Cunningham^  3  Doive76. ; 
but  according  to  the  doctrine  of  the  text,  without  express 
stipulation  to  the  contrary,  partnership  is  dissolved  by  the 
death  of  either  partner;  the  contract  not  subsisting  for 
the  benefit  of  representatives;  Pearce  v.  Chamberlainf 
2  Vcs*  33. ;  Godfrey  v.  Brofwningi  ib.  34«,  and  other  autho- 
rities  cited  in  the  notes  to  the  present  case* 

When  the  number  of  partners  exceeded  two»  die  death  of 
one,  effected^  a  dissolution  among  the  survivors.  Sed  et  si 
consensu  plurium  societas  contracta  sit,  morte  unius  socii 
solvitur,  etsi  plures  silpersint;  nisi  in  coeunda  societate 
i^ter  convenerit.  /M.  lib.  3.  ^  26.  s*  5.  Morte  unius 
societas  dissolvitur,  etsi  consensu  omnium  coita  sit,  plures 
*  vero  supersint,  nisi  in  coeunda  societate  aliter  convenerit. 
Dig*  lib.  17*  t»  2.  /.  65.  «•  9.  La  raison  est,  que  les  quality 
personnelles  de  chacun  des  associ^  entrent  en  consideration 
dans  le  contrat  de  soci^^ ;  je  ne  dois  done  pas  6tre  oblig^ 
lorsque  Tun  de  mes  associ^  est  mort,  a  demeurer  en  soci^ 
avec  les  autres,  par  ce  qu'il  se  pent  faire  que  ce  ne  soit  que 
par  la  consideration  des  qualitds  personnelles  de  celul  qui 
est  morty  que  j*ai  voulu  contracter  la  soci^t^.  Poihier 
TraU^du  Contrat  de  SociA^  c.%.  i.S. p.  141. 

A  partnership,  without  express  agreement  for  its  continu- 
ance, might  be  dissolved  by  either  party,  provided  that  the 
renunciation  was  bona  fide^  and  seasonable,  (tempestiva). 
l>issociamur  renunciatione,  kc.  Dig.  Ub»  17.  t.%  l.^ 
Tamdiu  societas  durat,  quamdiu  consensus  partium  integer 
p6r8everat.CtMCfii.4.^37*/*5.  Manet autem  societas  eousque 
donee  in  eodem  consensu  perseveraverint.  At  cum  aliquis 
renundaverit  societati,  solvitur  sodetas.  Sed  plane,  si  quis 
caUide,  in  hoc  renunciaverit  societati,  ut  obveniens  aliquod 
lucrum  solus  habeat,  vduti  si  totorum  bonorum  socius,  cum 
ah  aliquo  heres  esset  relictus,  in  htfc  renunciaverit  societati, 
lit  hareditatem  solus  lucrifiuseret,  cogitur  hoc  lucrum  com* 
municare.  IfUt.  tib»S*  t.K.  ^.5.  Labeo  autem  Posteri« 
orum  libfis  scripsit,  si  renunciaverit  societati  unus  er  sociis 
eo  tempore  quo  interfuit  sodi  non  dirimi  societatem,  conv 
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I  agree,  claiming  under  that  will,  coald  enjoy  the  beoe^ 
fits  conferred  by  it,  without  8ubmittiog  to  the  incon- 
veniences 

mitterd  eum  in  pro  socio  actione ;  nam  si  etnimus  mancipia, 
inita  societate,  deinde '  renuncies  mihi  eo  tempore,  quo 
▼endere  mancipia  non  expedit,  hoc  casu  quia  deteriorem 
causam  meam  facis,  teneri  te  pro  socio  judicio.  Proculos 
hoc  ita  verum  esse,  si  societatis  non  intersit  dirimi  sode- 
tatem :  semper  enim  non  id  quod  privatim  interest  nnius  ex 
sociis  servari  solet,  sed  quod  societati  expedit.  Hsec  ita  ac- 
cipienda  sunt,  si  nihil  de  hoc  in  coeunda  socicietate  convenit. 
Dig.  lib.  17.  t.  2.  /.  65.  s.  5.,  and  see  Dig.  lib.  17.  t.  2.  /.  14>.t 
1.17.9.2.,  1.65.  i.Sf  4. 

The  Editor  is  not  apprised  of  any  direct  authorities  in  the 
English  law,  on  the  distinction  between  yeasonable  and 
ul^easonable  dissolution  ;  but  in  one  instance,  the  Court  of 
Chancery  seems  to  have  assumed  jurisdiction  to  qualify  die 
right  of  renunciation,  by  reference  to  that  distinction.  **  An 
application  was  made,  some  years  ago,  to  the  Court  of 
Chancery,  for  an  injunction  to  inhibit  the  Defendants  from 
dissolving  a  commercial  partnership;  the  other  side  pro- 
posed to  defer  it,  as  not  having  had  time  to  answer  the 
affidavits ;  but  it  was  insisted,  that  this  was  in  the  nature  of 
an  injunction  to  stay  waste,  and.  that  irreparable  damage 
might  ensue.'  At  length  the  Court  deferred  it,  the  Defend- 
ants undertaking  not  to  do  any  thing  prejudicial  in  the 
meantime.  But  no  doubt  arose  concerning  the  general 
propriety  of  Such  an  application*  Chavantf  against  Van 
Sommer,  in  Chancery  M.  T.  11  G.  S.,"  (S  Wooddeion, 
Ltd.  416.  ft.)  The  register  contains  the  following  entry  of 
the  original  application  in  this  case.  Peier  Chavan^  Plaintifr, 
James  Van  Sommer,  and  Others,  Defendants.  i^thiVb- 
vember  1771-  "  Whereas  Mr.  Solicitor-General,  of  counsel 
with  the  Plaintiff,  this  day  moved  and  offered  divers  reasons 
unto  this  Court,  that  an  injunction  may  issue  to  restraiii 
the  said  Defendants,  James  Van  Sommer,  Src.  from  dissolving 
or  breaking  up  the  co-partnership,  now  carrying  on  between 
the  Plaintiff  and  the  said  Defendants,  &c. ;  or  from  doing 
any  act  whatever  tending  thereto,  and  also  to  restrain  the 
said  Defendants,  &c.  from  selling  or  disposing  of,  or  jdoiog 
in  the  sale,   conveyance,  or  assignment  of  the  leasehold 

estates* 
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Tenknces  which  it  imposed;  but  I  find  nothing  to  that        ^813. 
ctkd  in  his  wilL     It  might  have  been  plausibly,  though 

i  think 


estate,  and  interest  belongiog  to  the  said  co-partnership, 
or  contracting  for  the  sale  thereof,  or  joining  in  such  con- 
tract, in  the  presence  of  Mr.  John  Cocks  and  Mr.  Maddock^ 
of  counsel  with  the  Defendants,  who  prayed,  that  the  said 
notice  might  be  saved ;  whereupon,  and  upon  hearing  what 
was  alleged  by  the  counsel  on  both  sides,  it  is  ordered, 
that  the  benefit  of  the  notice  of  the  said  motion  be  saved 
till  the  lest  day  of  this  term,  the  Defendants  consenting  not 
to  do  any  thing  contrary  to  what  the  Plaintiff  now  prays, 
in  the  meantime,  and  it  is  further  ordered,  that  the  De« 
fendanto  do  file  their  affidavits  two  days  before/*  (Reg.  Lib, 
A*  im.Jbl.  6.)  The  benefit  of  the  notice  was  afterwards 
saved  till  the  first  general  seal  ensuing  the  term,  (Id.JbL  7.) 
and  on  the  25th  of  November^  the  Defendants  obtained  an 
order  for  time  to  answer.  (Id,  foL  147-)  The  register 
has  been  searched  to  the  end  of  Triniti^  term  1775,  without 
discovering  any  farUier  trace  of  this  cause.  In  another 
case,  the  Court  qualified  the  obligation  to  continue  a  part- 
nership, by  reference  to  the  design  of  the  contract ;  and 
directing  an  inquiry,  whether  the  business  could  be  carried 
on  according  to  the  true  intent  and  meaning  of  the  articles, 
expressed  a  determination  to  dissolve  the  partnership,  if 
the  Master  reported  in  the  negative.  Baring  v.  DiXf 
1  Cox,  213.  Montagu  on  partnership,  v.  i.  id^  90. ;  and  in 
IVaftfrs  V.  Taj^lor,  2  Ves.  Sf  Beam.  299,  Lord  Eldon  de- 
clared a  partnership  dissolved  by  the  conduct  of  the  parties, 
rendering  it  impossible  to  conduct  the  undertaking  on  the 
terms  stipulated.    See  Denisari  voce  Sociiti^  s.  12.  p.  539. 

It  seems  clear,  that  in  gcmeral,  the  Qourt  of  Chancery, 
will  compel  specific  performance  of  an  agreement  for  a 
partnership,  Buxton  v.  Lister,  8  Atk.  385.,  Anon.  2  Ves.  629. ; 
but  Lord  Eldon  is  represented  to  have  held,  that  this  doc- 
trine is  not  applicable  td  partnerships,  which  may  be  im- 
mediately dissolved,  Herci/  v.  Birch^  9  Ves.  860.  See 
MaddocVs  Princ*  Sf  Pract,  vol.  i.  p.  41 1  •  2d  edit.  This  dis-* 
tinctton,  however,  must  be  received^  it  is  presumed,  not 
without  qualification.    .  In  mimy  such'  cases,  though  the 

Vol.  I.  LI  part- 


«4  CASES  IN  CHANCERY. 

I  think  not  eflfectually,  contended,  that  Baileif  and  HaB 
were  bound  to  continue  partners  as  long  as  they  lived; 

but 


partnership  could  be  immediately  dissolved,  the  performaoce 
of  the  ^reement)  (like  the  execution  of  a  lease  after  the 
expiration  of  the  term,  see  NesbHt  y.  Meyer^  ante.  p.  226«) 
might  be  important^  as  investing  the  party  with  the  legal 
rights*  for  which  he  contracted. 

The  effect  of  the  lunacy  of  a  partner,  as  a  ground  for 
a  court  of  equity  to  decree  a  dissolution  (for  it  seems  clear, 
that  lunacy  does  not,  like  death,  ipso  Jaeto  dissolve  the 
partnership)  is  not  yet  settled  by  decision;  Hudletion*a 
case,  cit.  %  Vet.  34,  S5«,    Saytr  v.  Bennett   1  Cox^  107.* 

1  Montagu  on  Partnership,  notes  p*  16*,  (in  that  case,  the 
question  was  compromised  before  the  trial  of  the  issue ; 
Mr.  Ck>x's  MSS.) ;  the  dictum  of  Lord  Thurhw  in  Adams 
V.  Liardetf  cit.  2  Ves.  S^  Beam.  SOO.  304.     Waters  yf.Taylor^ 

2  Ves.  Sp  Beam.  803,  304.  It  seems  principally  a  ques- 
tion of  circumstances,  to  be  decided  by  reference  to  the 
particular  character  of  the  disease,  as  permanent  or 
temporary,  the  terms  of  the  contract,  and  the  nature  of 
the  undertaking,  as  imposing  on  the  lunatic,  an  obligation 
of  active  interference,  for  the  performance  of  which  he  is 
disqualified,  or  reserving  to  him  a  right  of  inspection,  by 
the  suspension  of  which  the  safety  of  his  estate  is  hazarded. 

The  following  note  of  Hudleston'n  case,  no  report  of 
which  has  j^et  appeared  in  print,  \B  extracted  £ro&k  a 
manuscript  in  the  possession  of  Mr.  William  BlaciAumj  and 
agrees  verbatim  with  the  account  of  that  case  in  Lord  Cot- 
Chester  s  MSS.,  for  access  to  which,  die  Editor  is  indebted 
to  Mr.  Belt. 


In  Chaoceiy,  WREXHAM  v.  HUDLESTON.  (a) 

Ab«.SS,  1784. 

**  THE  case  was,  that  the  Plaint^  and  Defendant,  and 
one  Isaac  SpUiiaAer,  in  November  1716,  by  articles,  entered 

(a)  JS^.  Lib.  B.  17S4.  foL  57. 

into 
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bat  the  words  cannot  be  represented  as  imperative  on 
'  any  other  person.     The  difficulty  on  the  part  of  those 

who 


into  a  partnership  in  the  mercer's  trade,  for  seven  years, 
from  Michaelmas  1716,  with  a  proviso  in  the  articles,  that 
Hudteston  might,  at  any  time  after  the  first  year,  be  at 
liberty  to  withdraw  from  the  partnership  upon  the  like  terms 
and  in  like  manner,  as  upon  the  death  of  a  partner,  the 
executors  or  administrators  of  a  deceased  partner  were, 
by  former  articles  of  partnership  between  one  Reyndl  de- 
ceased, and  the  present  partners  in  1710;  and  in  all  other 
matters,  the  partnership  of  1716,  was  to  be  carried  on  in 
the  same  rbanner  as  by  the  agreements  in  the  former  arti- 
cles ;  by  which  articles  it  was  agreed,  that  in  case  any  of 
the  partners  died  before  the  expiration  of  five  years,  (which 
was  the  term  they  agreed  upon)  tlie  executors,  &c.  of  the  de- 
ceased partner,  were  to  take  the  share  of  the  deceased 
partner  according  to  the  last  account  stated,  which  was 
agreed  to  be  once  a-year  done,  and  the  surviving  partners 
were  to  take  the  whole  stock,  and  pay  the  executors  by 
instalments  at  several  da3rs  and  to  give  bond,  &c. 

It  appeared  that  in  the  new  partnership,  in  the  year  1720» 
Plaintiff  Wrexham,  upon  losses  in  the  S,  S.,  in  September  in 
that  year,  became  lunatic,  and  so  continued  till  October 
1725.  And  in  January  1720,  the  other  partner,  SpUtimber, 
died,  and  thereupon,  in  September,  1721,  the  widow  and 
executrix  of  Spiltimber,  and  the  brother,  wife,  and  relations 
of  Wrexham,  make  up  an  account  with  Hudleston,  and  by 
deed,  agree  to  dissolve  the  partnership. 

Wrexham,  upon  his  recovery  in  1725,  went  a  journeyman 
to  Hudleston,  and  never  complained  of  the  account,  Sec. 
till  filing  this  bill  in  17S2,  by  which  he  prayed  to  set  aside 
the  account  settled  in  September  1721,  and  to  have  an  ac- 
count against  Hudleston,  for  the  partnership,  till  Michael- 
mas 1723,  according  to  the  articles  in  1716.  Defendant 
Hudleston  as  to  the  account  of  September  1721,  if  there 
i^peared  any  errors  therein,  submitted,  the  same  should  be 
rectified.  And  upon  opening  thfe  cause,  that  matter,  and 
every  thing  else  in  difference  between  the  Plaintiff  and 
Defendant  Hudleston,  were,  by  consent,  referred  to  arbi- 
L 1  2  traton. 
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who  insist  that  the  piirtnership  is  to  continue  as  long  si 
the  leases,  is  this,  that  they  cannot  insist  that  it  is  to 

con* 


trators,  and  the  only  point  reserved  for  the  judgment  of 
the  Court  was,  whether  Plaintiff  should  have  an  account  of 
the  two  years  partnership,  from  Michaelmas  1721 »  to  Afi- 
chaclmas  1723,  as  against  Defendant,  HudUsion. 

And  for  Defendant  it  was  objected,  that  by  the  death  of 
SpiUimbery  and  the  lunacy  of  Plaintiff,  and  by  proviso  in  the 
articles,  the  partnership  was  determined  in  1721,  &c. 

But  Lord  Chancellor  holds,  that  lunacy  does  not  dissolve 
the  partnership,  even  as  to  the  party  incapacitated,  much 
less  as  to  the  rest ;  and  though  in  partnerships  the  parties 
rely  upon  the  mutual  skill  and  assistance  of  each  other,  yet 
that  is  to  be  understood  subject  to  the  common  accidents  of 
life,  as  lunacy  is ;  and  were  an  incapacity  of  this  kind  ta 
determine  a  partnership,  why  may  not  any  sickness,  or  fever, 
or  fit  of  .the  gout,  &c.  ?  It  is  true,  lunacy  is  generally  of 
longer  continuance,  but  yet  is  uncertain,  and  it  may  be  soon, 
in  some  cases,  and  in  others  later,  removed. 

As  to  the  determination  of  the  partnership  by  the  death 
of  SpilHmber,  His  Lordship  gave  no  opinion,  whether,  in  case 
of  a  partnership  of  three  or  more,  and  one  dies,  the  whole 
partnership  is  dissolved  or  not ;  but  seemed  to  incline'  that 
it  was  not,  but  in  the  present  case  held  the  partnership  not 
dissolved  by  the  death  of  SpiUimber^  because,  in  the  first 
articles  to  which  the  second  refer,  it  is  provided,  that  if  one 
of  the  partners  die,  the  survivor  shall  take  the  whole  stocky 
and  pay  the  executors  by  instalments ;  which  shews  the  in* 
tention  that  the  partnership  should  survive  and  continue  as 
to  the  others.  As  to  the  proviso .  by  which  Mr.  Hudktton 
had  liberty  to  withdraw  from  the  partnership,  &c.,  that  is 
not  for  dissolving  the  partnership,  and  by  the  accident  of 
Plaintiffs  lunacy  became  impracticable  and  impossible  to  be 
pursued,  &c.  As  to  the  length  of  time,  and  acquiescence 
since  by  Plaintiff,  &c.  there  is  nothing  but  silence,  and  no 
act  done  to  ratify  the  transactions  during  the  lunacy,  whidi 
were  certainly  null  in  themselves  for  want  of  sufficient  so- 
thorityinthe  parties  transacting.  And  Hid  Lordship  deeaaed 
it  might  seem  hard  upon  Hudleston^  during  the  lunacy,  ta 
6  be 
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eontinue  between  the  original  partners  and  their  repre- 
sentatives; for  they  have  admitted,  and  most  admits 

that 


be  at  all  the  hazard,  &c.  and  no  profit,  &c. ;  but  it  often 
happened  so  in  other  cases  as  of  infants,  &c.  however  that 
it  would  be  reasonable  to  consider  Hudlesian  as  to  his  ex- 
traordinary trouble,  &c. ;  but  His  Lordship  declared  his 
judgment,  that  the  partnership  accounts  ought  to  be  carried 
on  to  Michaelmas  1723|  the  time  for  determining  it  by  the 
articles ;  and  as  to  all  other  matters  the  account,  &c.  referred 
as  before  to  five  arbitrators. 

^o^^.  — His  Lordship  mentioned  the  case  of  Mr,  Cam* 
bridge  a  few  yeara  ago,  who  was  a  lunatic  and  in  partnership, 
and  His  Lordship  said  he  thought  the  partnership  there 
went  w  during  the  lunacy. 

No  books  or  cases  were  cited,  but  by  Mr,  Floifer  for 
Defendant.  Vinn*  Com.  on  Justin,  Inst.  L  S.  tit,  26.  s*  5. 
Domai  Loix  Civ.l,  1.  tit, 8.  s,5.  and  cases  put  of  one  part- 
ner's becoming  bankrupt,  or  feme  partner  marrying,  to 
shew  by  what  acts  of  law  partnerships  might  be  dissolred, 
Ac. 

As  to  the  point  of  a  partner  becoming  lunatic>  if  the  part- 
nership is  not  dissolved,  it  must  continue  with  all  the  con- 
sequences of  partnership,  i.  e,  the  lunatic  must  be  bound 
by  the  debts  and  contracts  of  the  other  partner,  which  might 
be  greatly,  to  the  lunatic's  prejudice,  especially  if  he  has  the 
greatest  share  in  the  stock,  &c. ;  and  to  say  the  partnership 
is  to  continue  as  to  profit  but  not  to  loss,  is  contrary  to  the 
very  nature  of  partnership,  which  is  a  sharing  in  profit  and 
loss,  &c.  and  in  fact  is  impracticable  with  respect  to  all 
strangers  and  parties  dealing  with  the  partnership ;  because, 
as  to  them,  the  stock  of  the  lunatic  will  be  equally  liable,  8cc, 
And  to  the  objection  that  lunacy  is  an  accident,  and  the 
act  of  God,  and,  therefore,  not  to  prejudice  the  party,  kc, 
that  is  true  with  respect  to  saving  conations ;  but  yet  if  one 
contracts  to  assist  another  witb  stock  and  srirvice>  and  in 
consideration  thereof  is  to  have  a  share  of  the  profits,  &c.  if 
by  the  act  of  God,  as  lunacy,  8cc,  he  is  disabled  as  to  his 
service,  and  by  law  his  share  of  the  stock  ib  privileged  from 
any  loss  or  risk,  it  can  never  be  reasonable  or  conscionable, 
LIS  that 


(SI8. 


Wrea^um 

V. 


51S  CASES  IN  CHANCERY. 

1818*  that  each  partner  might  assign  his  interest,  and  assign 
it  to  any  number  of  individuals,  in  any  nun^r  of 
shares;  so  that  in  truth  the  partnership,  within  two 
years  after  its  formation,  might  not  contain  either  an 
original  partner,  or  a  representative  of  any  one  of  the 
original  partners ;  but  might  consist  entirely  of  a  mul- 
titude of  assignees. 

In  another  view  of  this  question  it  becomes  important 
accurately  to  know  the  nature  of  the  business.  It  seems 
difficult  to  establish  that  this  is  an  interest  in  land, 
distinct  from  a  partnership  in  trade ;  a  mere  interest  in 
land,  in  which  a  partition  could  take  place;  for  wfam 
persons,  having  purchased  such  ail  interest,  nuinafiicture 
and  bring  to  market  the  produce  of  the  land^  as  one 
common  fond,  to  be  sold  for  their  common  benefit,  it 
may  be  contended  that  they  have  entered  into  an  agree- 
ment, which  gives  to  that  interest  the  nature,  and  sub- 
jects it  to  the  doctrines,  of  a  partnership  in  trjuie. .  Sncb 
is  my  present  view;  but  both  on  the  merits  and  on  the 
objections  of  form,  the  case  deserves  fiirtJber  ooa- 
sideradon. 


Jtaie  27.  '^^  LOBD  CHANCELLOR. 

It  may  be  assumed,   though  the  observiUion  iii  not 
material  to  the  purposes  of  this  application,  that  the  de- 

that  he  should  nevertheless  have  a  share  of  the  profits  made 
by  the  others  sole  service  and  stock. 

This  reasoning  docs  not  hold  where  the  incapacity  ia 

.  shorty  or  removed  soon,  but  here  it  was  total,  and  diidii^ 

the  whole  time  to  come  of  the  partnership ;  and  the  decree 

seemed  the  harder  in  this  case  because  of  the  great  length 

of  time  since  and  after  the  lunacy  removed,"  drc. 

A  memorandum  in  the  MS.  describes  this  case,  and  others 
which  accompany  it,  as  "  Cases  from  Mr.  Floyer*' 

sire 
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•we  of  Mr*  Craw^kay^  the  testtftor,  wasto  keep  the  ooR- 
oem  together.  He  ghres  the  aum  of  S5,000L  to  Mr« 
Baikyy  m  a  capital  for  hira  to  become  a  partner  with 
Us  executor,  Mr.  Hall;  the  rest  of  his  inteiest  in  the 
trader  if  he  had  not'made  a  codicil,  would  have  passed  by 
the  will  to  Hall  and  his  wife;  the  eflfect  of  the  will  and 
codicil  combined,  is  this;  by  the  former,  the  testator 
being  possessed  of  the  entire  concern,  bequeathed  two* 
dghths  to  Baileyy  the  rest,  incloding  the  diree-dgfaths 
given  by  the  codicil  to  fVilliam  Crawshm/s  would  have 
devolved  under  the  residuary  clause  to  HaU  and  his  wife ; 
the  codicil,  continuing  the  gift  of  two*-eighths  to  Bailey^ 
disposes  of  three-eighths  to  WUUam  Cramkay^  and  of 
the  remaining  three-eighths  to  HaU,  in  exclusion,  as  I 
understand,  of  his  wife.  Such  being  the  state  of  the  con* 
cem  at  the  death  of  the  testator,  it  appears  that  BaUey 
sold  his  share  to  William  Crawsfun^  and  it  has  not  beeri 
diluted  in  the  course,  of  the  discussion,  that  every  we 
of  the  l^atees  was  at  liberty  to  sell  his  interest  v  the 
consequence  is,  that  the  individuals  forming  the  partner^ 
ship  may  be  diaaged  as  often  as  the  partners  think 
proper.  The  question  on  these  pleadii^  is,  whether, 
supposing  this  the  hearing  of  the  caus^  the  Court  ooold 
order  the  property  to  be  sold ;  and  whether  the  nature  of 
the  concern,  and  of  the  interest  of  the  several  parties  in 
it  la  not  such,  that  each  being  at  liberty  to  sell  his  own 
share^  th^  yet  cannot,  more  particularly  by  interlocu* 
tory  applicatbn,  call  on  the  Court  for  a  sale  of  the 
whole?  TAuCramfutt^y  having  bought  the  interest  of 
M.t.Baileyy  carried  on  the  business  jointly  with  Mr. 
Hallt  till  the  death  of  the  latterw  His  will  seems  to  me 
to  devolve  on  his  executors  the  discretion  of  continuing 
or  discontinuing  this  concern,  as  they  should  think  most 
for  the  benefit  of  his  family;  and  he  considers  himself 
at  liberty  (for  the  will  states  as  much)  to  introduce  three 
execotors  as  partners  with  Mr.Ctiottif^,  and  various* 
LI  4  branches 
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1818.  braDches  of  his  family  as  cesUds  que  trust  of  those  exe* 
cutors,  as  thqr  must  be»  if  the  partnership  is  ooDtiniiedL 
It  is  impofisible  to  contend  that  Mx.HaU  may  tha» 
impose  on  Mr.  Crawshm/^  the  necessity  of  continuii^  in 
partnc;rship  with  his  three  executors,  and  their  cestuis 
que  trusty  without  admitting  that  on  the  same  prinetpie, 
he  might  have  imposed  the  obligation  of  receiving  aa 
partner,  apy  person  who  might  now  sustain,  or  hereafter 
acquire^  the  character  of  executor  or  administrator  to 
any  of  the  trustees,  or  of  their  cestuis  que  trusty  and 
that  Mr.  Cramhay  might  have  exercised  a  similar 
power.  If  this  case  b  to  be  considered  subject  to  the 
principles  which  govern  partnerships  in  general,  I  can- 
not  say  that  such  was  the  situation  of  either  party. 

On  the  death  of  Mr.  HaU^  there  bdng  no  articles  of 
partnership,  or  agreement  for  its  continuance,  widioat 
any  nodce,  and  for  every  purpose,  except  that  of  wmd- 
ing  up  the  concern,  the  partnership  would  cease^  unless 
the  surviving  partner,  and  the  representatives  of  the  de* 
ceased,  entered  into  some  agreement  f<Nr  its  oontinoance; 
and  in  the  absence  of  articles,  or  stipulation  to  the  con- 
trary, Cramhajf^  in  the  life  of  HaU^  or  HaUy  in  the  life  of 
Craiwshay^  might,  on  the  common  principles  of  the  con- 
tract, by  notice,  have  terminated  the  partnership.  It 
is  contended,  that  the  late  Mn  CnmsAoy,  having  fiMmed 
this  business,  must  have  had  an  intention  to  keep  it 
together,  as  one  concern,  though  he  distributed  diffisrent 
interests  in  it  among  different  members  of  his  family ; 
had  he  so'  said,  without  doubt,  those  who  took  his 
bounty,  must  have  taken  it  on  the  terms  which  he  im- 
posed ;  but  there  is  no  such  expression  in  his  will  or  codi* 
cil,  nor  is  the  effect  of  those  instrum^ts  more  than  to 
give  an  interest  in  aliquot  shares  and  prc^rtions  id 
this  concern.  He  has  said,  indeed,  that  Bailey  should 
have  an  interest  to  the  amount  of  25,000/.,  and  should 

be 
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be  partner  with  his  escecutor ;  but  neil^r  the  terms  nor  1818. 
the  intent  of  the  will  impoee  on  Bailey^  or  on  his  ex- 
ecutor, an  obligation  to  carry  on  the  partnership,  except 
as  between  themsehres;  and  if  Bailey  thought  proper  to 
adl  to  Crawshay  his  interest,  a  question  might  have 
arisen,  as  long  as  the  executor  was  living,  whether 
Cntwshey,  purchasing  the  interest  of  BaUeyy  did  not 
purchase  subject  to  the  obligation  which,  it  is  said,  this 
will  imposes  (m  Baileys  but  it  seems  to  me  impossible 
to  contend,  that  when  the  executor  was  dead,  either 
Craaxkay  or  Bailey  were  bound  to  carry  on  the  trade 
with  the  executors  of  that  executor;  a  proposition 
which  cannot  be  maintained  without  asserting  that  they 
were  bound  to  carry  on  the  trade  with  the  successive 
executors  of  that  executor,  to  the  expiration  of  the 
leases. 

It  has  also  been  insisted  that  the  purchase  of  leases 
must  be  considered  as  evidence  of  a  contract  for  the 
OHitinuance  of  the  concern.     Unquestionably  partners 
may  so  purchase  leasehdd  interests  as  to  imply  an  agree- 
ment to  continue  the  partnership  as  long  as  the  leases  There  it  no 
endure;  but  it  is  equally  certain  that  there  is  no  general  Sbarputi^^ 
rule,  that  partners  purchasing  a  leasehold  interest  must  purchfwin^  a 
be  understood  to  have  entered  into  a  contract  of  part-  terest^^muit' 

nar&hip  commensurate  with  the  duration  of  the  leases,  be  understood 

to  haye  enter- 
For  ordinary  purposes  a  lease  is  no  more  than  stock  in  ed  into  a  oon- 

trade,  and  as  part  of  the  stock  may  be  sold;  nor  would  S2«h?^^- 

it  be  material  that  the  estate  purchased  by  a  partner-  mensurate 

ship  was  freehold,  if  intended  only  as  an  article  of  stock ;  ^tion  o^  tiie 

though,  a  question  might  in  that  case  arise  on  the  death  l^a^^- 

of  a  partner,  whether  it  would  pass  as  real  estate,  or  as  whether  (lee- 

stock,  personal  estate  in  enjoyment,  though  freehold  in  hol<i  estotea 

nature  and  quality,  (a)      It  is  impossible  therefore  in  a^ommerd^ 

(fl)   See  Thornton  r,  Diton,  3  Bro.  C\  C.  199..    Smith  v.  Srmth^ 
S  Vet,  189.     Bell  v.  /%n,  7  Vet,  45 J.      Batmain  ▼.  Shore,  9  Ve$. 

my 
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my  opinion  to  hold,  that  there  being  many 

some  long,  some  of  short  dnraticm,  -and  others 

mediate,  the  partnership  is  to  subsist. during  the  tena 

of  the  leases,  or  of  the  longest  lease.    By  the  wiU  of 

ST^Eof"  Mr.ifett,  the  question,  whether  his  execoterv  and  tma- 

stock,  devolre  tees  should  continue  in  partnership^  is  left  to  their  disere- 

of  a  partner,     ^on;  clear  evidence  of  his  oi»nion,  thai  his  intend 

as  real,  or  as    might  be  separated  from  CrovsWs;  if  so^  Crwaa$ktg^ 

perBonal,  es* 

tate,  Quare.     might  be  separated  fromi  his;  *and  upon  that  oonstrae* 

tion  of  the  will  of  the  late  Mr.  Cmtas^f  the  argument 

is,  that  he  meant  the  whole  concem  to.  be  kept  toge* 

ther,  but  cared,  not  who  were  to  be  the  partners;  an 

intention  not  to  be  imputed  to  him  unless  unequm>* 

cally  expressed  in  the  words  of  his  will. 

The  question  then  resolves  itself  into  this,  what  is  the 
nature  of  this  partnership  property?  The  general  doc* 
tnne  with  respect  to  a  trading  partnerebip  is;  thttt  where 
there  is  no  agreement  for  its  continuance^  any  one  of  the 
partners  may  terminate  it,  and  admitting  die  sertona 
inconvenicmces  which  somedmes  ensue,  it  becomes,  ua 
to  recollect  the  formidable  evils  which  would  attend  the 
opposite  doctrine;  nor  is  it  dear  that  a:better  nde 
could  be  suggested :  but,  whatever  is  its'  poliey,  the 
principle  of  law  being  established,  it  is  iooumbent  ob 
those  who  engage  in  partnership  to>  protect  themselves 
by  contract  against  its  inconveniences;  if  they  omit  that 
precaution,  Courts  of  Justice  have  no  right  to  redeem 
them  from  the  poialties  of  their  imprudenoe.  Witib 
respect  to  mere  joint-interests  in  land,  I  apprehend  the 
rule  to  be  different :  the  parties  then  becoming  tenants  in 
conmion,  each  cannot  call  on  his  companions  to  ooneor 


500.  Bhuart  V.  Marqveu  pf  BuU,  11  Vti.eeS,  6^.  SMtig  t. 
Z>aP0Wf,2Dot0r,S49.  Toumtendr.  Dew^fne$,  I  Moniagm  m  Parimgr' 
Mkip,  NaUi^  p.  97.  Ante,  p.  SOB, 

in 
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io  a  salq^  but  miiBt  sell  his  own  interest.  It  is  said  that  isi 8* 
this  is  only  the  case  of  tenancy  in  cpnunon  of  a  mine; 
if  so»  I  think  that  the  doctrine  with  respect  to  hmd 
wovld  apply>  and  not  the  doctrine  with  respect  to  trad- 
ing partnerships;  but  a  very  difficult  question  may  arise 
whether,  if  the  parties,  being  originally  tenants  in  com- 
mon of  ^  mine,  agree  to  become  jointly  interested 
ip  the  manu&cture  of  its  produce  for  the  purposf^  of 
salc^  they  continue  mere  tenants  in  common  of  the 
mine;  still  more,  if  not  only  carrying  the  produce  of 
their  own  mine  to  market,  they  become  purchasers  of 
other  pmoperty  of  a  like  najture^  to  be  manufactured  with 
their  own.  On  such  a  case  in  bankruptcy,  it  might 
be  a  question  whether  they  were  purchasers  for  the 
mere  purpose  of  better  bringing  to  market  the  produce 
of  their  own  mine^  or  for  the  purpose  also  of  bringing 
a  distinct  subject  to  market  as'  traders/  On  the  evi- 
dence .  before,  me  the  case  is  left  somewhat  doubtful, 
thoi]gb»  I  think,  that  the  language  of  Mr.  HfllTs  wiU, 
and  of  all. the  instruments,  describes  this  as  a  trading 
concern;  but  under  the  circumstances  it  will  not  be 
wrong  to.  have  the  nature  of  the  business  explained  by 
affidavit.  If  this  is  a  trading  partnership  the  common 
principlep  inust  be  applied. 

Then  comes  the  question,  Can  the  Court,  in  such  a 
case^  dinsct  a. sale  by  interlocutory  order^on  motion? 
I  have  considered  that  question  much,   and   I  think  jn  the  instance 
that  the  Court  not  only  can,  but  in  many  instances  does,  of  a  trading 
order  a  sale  on  motion,  in. the  instance  of  a  trading  £^fiy  Ju- 
partnership  actually  dissolved.     Consider  the  incon-  *o\jed,the 
veniencies  of  a  contrary  proceeding.     By  the  hypothesis,  a  laie  on  mo* 
the  Court  has  before  it  the  case  of  a  trading  partnership  ^^"* 
clearly  dissolved,  and  nothing  remains,  therefore,  but  to 
wind  np  the  concern ;  we  must  then  weigh  the  conse- 
quences of.  permitting  the  business  of  a  partnership, 

actually 
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1818.  actually  dissolved}  to  proceed  imtU  a  decree  for  a  sale; 
a  decree  which,,  in  those  circumstances^  must  necessarily 
be  pronounced.  An  universal  rule,  that  the  trade, 
whether  beneficial  or  not,  should  be  carried  on  till  the 
.decree^  would  render  the  jurisdiction  of  the  Court,  in 
many  cases,  extremely  mischievous ;  and  on  general 
principles,  therefore,  it  is  the  practice,  in  the  instance 
of  a  trading  partnership  clearly  dissolved,  at  once  to 
put  an  end  to  the  trade,  where  that  measure  is  required 
by  the  evident  interest  of  the  parties, 

I  shall  reserve  my  final  decision  till  I  have  seen  the 
affidavit ;  and  it  may  be  worth  consideratioD,  whether 
you  wiH  not,  in  the  mean  time,  bring  before  the  Court, 
the  posthumous  child  of  Mr.  HaU. 


The  affidavit  of  Mr.  Crawskayi  in  exphulatioii  of  the 
nature  of  the  business,  was  to  the  following  efiect;  that  the 
iron-works  at  Ci(fartk/a  had,  from  the  period  of  their  first 
establishment  by  his  &ther,  been  conducted  as  a  tradii^ 
concern ;  that  the  produce  of  the  mines  consisted  of 
iron-stone,  coal,  and  lime-stone ;  and  that,  at  the  works, 
large  quantities  of  iron  (of  various  specified  descriptions) 
had  been,  and  were  manufactured,  sometimes  from  the 
materials  obtained  from  the  leasdiold  premises  in 
question,  and  sometimes  from  pig-iron  and'finers'  metal 
purchased  in  London^  PlymatUhj  and  Bristol;  that  firein 
the  establishment  of  the  works,  the  proprietors  had  been 
in  thehabit  of  making  very  considerable  purchases  oi 
iron-ore  from  Lancashire^  pig-iron,  and  finers*  metal^ 
and  of  old  wrought  iron,  naval  and  ordnance  stores^ 
for  the  purpose  of  manufacturing  the  same  at  the  works 
into  various  sorts  of  iron,  and  re-selling  them  in  that 
manufactured  state;  'that  sudi  purchases,  (to  a  large 
amount),  manufiu:ture^  and  re-sale^  had  been  made  by 
.         •  the 
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the  successive  firms  of  Crcemskajff  Hallj  and  Bailey^  and.  1818. 
Cramhay  and  HaUl^  during  those  respective  partnerships; 
that  the  whole  of  such  purchases  were  made  with  a 
view  to  profit,  by  manufacturing  the  same  at  the  works, 
into  bar  and  other  iron  for  re-sale,  and  not  merely 
for  mixing  the  same  with  the  iron  the  produce  of  the 
works,  for  the  purpose  of  improving  the  iron  of  the 
works,  or  bringing  the  same  better  to  market;  and 
that  from  the  first  establishment  of  the  works,  the  iron- 
stone, coal,  and  lime-stone  produced  from  the  mines  on 
the  works,  had  never  been  sold  in  their  natural  or  raw 
state,  except  a  small  quantity  of  coal  for  the  accom- 
modation of  the  labourers. 


The  Lord  Chancellor.  My  S5. 

lliis  application,  whether  granted  or  refused,  is  one 
of  the  most  important  with  which  I  have  lately  had  to 
deal.  The  motion  is  made  in  two  causes,  to  neither  of 
which  is  the  widow  of  Mr.  HctU  a  party.  The  first  bill  ^ 
prays  a  declaration  that  the  partnership  is  dissolved; 
the  object  of  the  second  is  to  compel  its  continuance, 
omitting  to  advert  to  a  fact  which,  in  any  view  of  the 
case,  seems  clear,  that  Crato5&iy  could  not  be  constrained 
to  remain,  a  partner,  but  had  the  same  right  to  dispose 
of  his  interest,  which  was  exercised  by  Mr. //o/i?  over 
his  own.  I  am  perfectly  satisfied  that  the  relief  sought 
by  that  bill  cannot  be  given,  that  is,  that  the  executors 
of 'M.T.Hall  cannot  bind  Crawshay  to  them;  whether 
he  can  compel  dissolution,  is  quite  another  question. 
Mr.  Hall  having,  by  his  will,  disposed  of  his  own  share, 
and  attempted  to  introduce  new  partners,  there  is  ob- 
viously no  equity  to  constrain  these  parties  to  continue  in 
partnership,  unless  .it  arises  fi*om  express  at  implied 
contract,  or  firom  directions  in  the  will  under  wBich 
they  all  claim.    In  that  will  I  find  no  such  direction. 

It 
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1818.  It  is  calculated  only  to  render  Bailey  a  partner  in  the 
trade,  but  imposes  no  conditions  on  Cretmshcn/.  On  that 
point,  however,  it  may  be  sufficient  to  say,  that  had  any 
Mich  conditions  been  imposed,  yet  when  the  interests  of 
Bailey  and  Crcmshay  became  united  in  one  person, 
and  the  executor  was  dead,  having  made  such  a  wil)  as 
appears  in  these  pleadings,  it  would  be  impossible  to 
maintain  that  an  obligation  existed  among  the  parties,  to 
continue  in   partnership  during  the  remainder  of  the 


I  am  also  of  opinion  that,  if  this  is  to  be  considered 
as  a  partnership  in  trade,  the  utmost  that  can  be  made 
from  the  purchase  of  leases  of  longer  or  shorter  duration, 
is  to  propose  that  as. a  circumstance  of  evidence,  from 
which  may  be  inferred  an  implied  contract  that  the 
partnership  should  last  as  long  as  those  leases;  bat  I 
find  nothing  here  to  authorise  the  conclusion  that  such 
was  the  intention.  The  purchase  of  a  lease  by  a  part- 
nership, is  no  more  than  the  purchase  of  an  article  of 
stock,  which,  when  the  partnership  is  dissolved,  must 
be  soldi  I  lay  aside  the  affidavit  as  to  the  nature  of  the 
undertaking,  because  there  is  sufficient  in  the  wills  of 
Crawshojf  and  of  HaU,  to  call  on  the  Plaintiflfe  in  the 
second  cause,  to  shew  that  this  was  not  a  trading  part- 
nership, if  they  meant  to  insist  on  that  proposition. 
At  present,  I  think  that  this  was  a  trade. 

The  next  question  is,  what  is  the  consequence  of 
Mris.  Hall  not  being  a  party  ?  It  is  said  that  the  effect 
of  Crawshai/%  codicil  is  not  such  as  to  deprive  'Mn.Hall 
of  her  interest  under  the  will.  That  argument,  if  cor- 
rect^ might  raise  a  question  somewhat  difficult;  for  con* 
ndi^ring  the  nature  of  the  property,  inchiding  freehcM, 
leaaehold,  and  personal  chattels,  and  the  power  of  Mr. 
Hall  as  her  husband,  over  her  interest  in  many  parts 
8  of 
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of  that  property,  by  reducing  them  into  posseasioiKi 
unless  we  hold  that  the  codicil  depriv^  her  of  all  the 
benefit,  which  the  residuary  clause  in  the  will  conferred, 
it  would  not  be  easy  to  know  what  is  become  of  her  in- 
terest Mr.  Hall  has  taken  on  himself  by  his  will  to 
dispose  of  this  property,  and  has  given  to  his  wife  a  pro- 
vision which  would  put  her  to  election,  if  she  retains 
any  interest  in  it ;  and  should  she  elect  to  take  against 
the  will,  it  requires  consideration,  that  she  is  not  a 
party.  The  infant  also  is  not  before  the  Court ;  and 
some  difficulty  may  arise  from  acting  in  their  absence. 
On  the  other  hand,  it  is  impossible  to  call  on  CroKshay 
to  continue  a  partner  with  the  executors  oi  Holly  and 
to  say  that,  whether  they  are  considered  as  having  the 
legal  estate  only,  or  as  trustees  for  the  family  of  Hall^ 
Crawshajf  is  obliged  to  unite  himself  with  them  as  a 
trustee  carrying  on  the  trade  for  the  benefit  of  their 
cestuis  que  trust ;  or  that  he  has  not  at  this  moment  the 
same  right  which  HdU  by  his  will  supposed  his  execu- 
tors would  have  at  his  death,  and  his  eldest  son  at 
twenty-one. 

That  brings  it  again  to  the  question,  whether  this  is 
a  partnership  in  trade,  or  a  tenancy  in  common  in 
land ;  and,  if  a  partnership  in  trade,  whether  the  ordi- 
nary rule  of  the  Court  is,  on  dissolution  by  'the  death 
of  a  partner,  to  wait  till  a  decree  before  disposing  of 
the  partnership  property,  if  the  concern  is  of  such  a 
nature  that  it  cannot  be  wound  up  at  once  ?  I  consider 
it  dear,  that  the  general  rule  is  not  to  wait  for  a  decree; 
but,  at  least  if  the  parties  differ  as  to  the  mode  of  carry- 
ing on  the  trader  the  Court  will,  without  reference  to  the 
objection  for  want  ofparties,  appoint  a  manager.  Whether 
they  will  give  notice  of  a  motion  for  that  purpose,  which 
they  shall  be  at  liberty  to  do^  or  call  on  the  Court  for 
its  opinion,  and  a  reference  to  the  Master  to  state  the 

best 
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1818.        best  mode  of  winding  up  the  concern,  is  what  the  par- 
Cbawshay     ^^^  ^^^  determine. 

V. 

Maule.  Mr.  Cra'wshay  says  what  I  think  is  not  unreasonable^ 

that  he  will  not  carry  on  the  trade  five-eighths  for  himself 
and  three-eighths  for  the  benefit  of  others.  I  desire  to 
be  understood  as  not  deciding  against  ordering  a  sale^ 
if  Mrs.  Hall  and  the  infant  were  before  the  Court.  If 
>  Mr.  Crawshay  will  not  carry  on  the  trade,  it  is  for  the 
benefit  of  all  parties  interested,  absent  as  well  as  present, 
that  a  manager  should  be  appointed ;  and  is  it  clear  that 
the  Court  possesses  the  power  of  making  the  order  oa 
motion,  without  waiting  for  a  decree. 


Jufysi.  The  Loud  Chakceixor. 

The  first  question  that  remains  to  be  considered  is, 
whether  Mrs.  Hall  has  any  interest  in  this  fund? 
How  does  that  stand  in  the  opinioti  of  other  penoos? 
First,  Mr.  Hall  disposed  of  the  whole  interest  by  bis 
will ;  and  his  executors  have  filed  a  bill  on  the  suppo- 
sition that  she  had  no  interest;  next,  if  the  codicil 
had  not  the  effect  which  I  imagine,  on  the  will,  the 
nature  of  the  property  renders  it  extremely  impro- 
bable that  Mrs.  Hall  should  retain  any  interest;  lastly, 
I  think  the  codicil  a  revocation  of  the  will  so  far  as 
concerns  the  trade.  The  question  follows,  is  it  dear 
that  the  partnership  was  dissolved  by  the  death  of  Halt^ 
or  am  I  to  say  that  his  executors,  or  any  of  them,  are 
partners  at  this  day  in  this  concern?  After  repeated 
consideration,  I  entertain  no  doubt,  either  that  if  this  is 
to  be  r^arded  as  a  trading  concern,  the  partnership 
was  ended  by  his  death  or  that  it  was  a  trading  concern; 
the  consequence  is,  that  being  a  trading  concern,  and 
the  partnership  being  terminated  by  HalTs  death,  Cnoo- 
shagf  would  be  justified  in  dealing  with  the  property, 
since  that  event,  as  a  person  who  is  to  wind  np  thecon- 

cera 
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cent.  That  introduces  tke  qacstion,  vhetha^  I 'am  to 
place  a  manager  on  the  estate^  or  to  leave  Crmshajf  to 
deal  with  the  property  a&  surviving  partner  ?  In  that 
character  he  is  at  liberty  to  deal  widi  it  for  the  purpose 
of  winding  up  the  concern ;  it  is  true  that  other  part- 
ies are  at  Uberty  to  deal  with  it  in  the  same  way,  and 
fai  the  event  of  difierences  between  them,  the  Court  can 
only  appoint  a  manager  to  act  under  its  direction.  If 
application  was  made  for  a  manager,  it  would  be  the 
duty  of  the  Court,  with  regard  to  the  in&nts,  to  con- 
sider whether  that  appointment  is  for  their  benefit,  or 
whether  there  should  be  a  reference  to  inquire  the  ex* 
pediency  of  appointing  a  manager  to  wind  up  the  busi«* 
ness,  or  ordering  a  sale.  The  state  of  the  market 
varies  so  much,  that  a  sale^  which  might  be  beneficial  at 
one  moment  and  prgudicial  at  another,  cannot  be  or- 
dered without  inquiry.  I  think  that  I  shall  not  do 
wrong  in  directing  a  reference  to  the  Master  of  the 
vacation  to  inquire  whether  it  is  ibr  the  advantage  of  all 
parties  that  this  property  should  be  sold,  and^  if  so,'on 
what  terms ;  without  prejudice  to  any  question. 


isia. 


**  His  Lordship  doth  order,  that  it  be  referred'  to  Mr. 
Qmrienmf^  the  Master  of  the  vacation,  to  inquire  and 
state  to  the  Court,  whether  it  will  be  for  the  benefit  of 
all  parties  concerned  in  the  works,  that  the  same  nhoulJ 
be  sold,  and  in  what  manner*  as  going  works,  or  that 
they  should  be  carried  on  for  the  purpose  merely. of 
winding  up  the  concern;  and  for  the  puipose  of  mak- 
ing sucli  inquiries,  the  parties  are  to  be  esamined  upon 
interrogatories,  if  the  Master  should  so  think  fit,  and 
to  produce  all  books,  papers^  and  writings  relating  to 
the  said  works,  the  production  of  which  the  said  Master 
may  think  it  proper  to  require ;  and  it  is  ordered,  that 

Vol,  I.  Mm  the 
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the  nid  Master  do  proceed  dedieiH  HemJ*    Slai  Jufy^^ 
1818.    R^.  Lib.  A.  1817.  M.  1760. 


By  his  report,  dated  1 1th  December  1818,  the  Master, 
after  stating  that  it  was  admitted  that  it  would  be  hi|^y 
iDJurioiis  to  all  parties  interested,  to  st(^  the  works,  or 
to  carry  them  oa  merely  ibr  the  purpose  of  winding  np 
the  oonoem,  or  to  put  Ihem  up  to  sale  otherwise  than 
as  going  works,  and  that  WUliam  Cratnhajf  had  oflfered 
to  purchase  the  whole  of  Mr.  HalF%  share  for  9O,O00L, 
certified  that  it  wovid  be  for  the  ben^t  of  the  in&ats, 
and  of  all  other  parties  concerned  in  the  work%  that 
the  whole  of  the  shares  and  interests  in  the  said  lesse- 
nold  and  other  estates,  Stc  vested  in  the  execnton  of 
|dr.  Hattf  should  be  sold  to  Mr,  OawshM^  at-that 
price.  By  an  order  of  the  Vice  ChancpBor^  cm  the  pe- 
tition of  Mr.  Ctaimhigf^  die  report  waa  coi^rmed,  «id 
it  was  <^ordered  thai  the  Defendants,  G.  Maule,  J. 
Uewdb^  and  X  Kcq^  as  executors  of  the  said  B.  HaU, 
esq.,  the  testator  in  the  pleadings  named,  be  at  liber^ 
to  sell  and  diqpose  o^  to  the  petitioner,  by  private  con* 
tract,  at  the  sum  of  90,000JL»  ascertained  and  afqpoi^ 
tioned  as  in  the  said  report  specified,  all  the  estate^ 
ahares,  right,  and  interest  of  them  the  sud  Defend^ 
ants,  as  ^ch  executors  as  afimsBaid,  of  and  in  the  said 
iron  works,  and  the  said  late  oo-partnership  ofCramkcof 
and  Hallf  and, in  the  leaae^  fiurms,  lands,  and  bdkl-^ 
ings,  wharf,  machinery,  &c.^  84th  Decendier%  1816.  Beg. 
Lib.  A.  1818.  IbL  804. 
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Exparte  PROCTOR.  1818. 

(In  Ae  nuittier  oSJqws  Richaed  Bibch^  a  Iqnadc.)  ^    ^' 

inpHIS  pedtioii  prayed  the  reoooval,  of  William  Birch^  The  cmrnnit* 

.       Ihe  cosunittee  di  the  person  of  the  lunatic^  on  the  ^^^^ 

gmmid  that  he  had  become  bankrupt;  and  that,  inthe.  lanatic  not 

^nm^jements  made,  the  comfort  of  the  lunatic  had  not  consequence 

been  duly  consulted^    The  evidence  on  the  latter  alia-,  of  his  bank- 

,.  ruptcy. 

gBtkm  was  contradictoiy.  On  a  petition 

to  remove  the 
>  committee  of 
.   Mr.  Hart  and  Mr.  Wingjield^  in  support  of  the  petH,  the  person, 

tion,  insisted  that  the  committee  of  the  person,  having  u^  m. 

the  management  of  the  fimds  for  the  maintenance  of  the.  jented  I7  the 

lunatic^  was  in  a  situation  of  pecuniary  trust;  and  relied,  petition  from 

on  Ex'^varte  MOdmavi  (a)  .    •  gnrntingreUef 

^  »'*>■'*•  according  to 

,  the  nature  of 
the  cafe,}  directed  an  inquiiy,  whether  the  comfort  of  the  limadc  was  suffidently 
IMOvided  for;  regard  being  bad  to  the  sum  allowed. 

.  '(a).sr«9.S.    Ixi  SmUhy.BaU  (2  2>idt.  6S1.>  atestamentar 

fuardiaa  baying  been  declared  bankrupt,  lA>rd  Thurhw  directed 

.  Vol,  I.- .  N  n  *      a  refia* 
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1818.  Sir  Samuel  Romilly  for  the  committee. 

Ex  parte  Bankruptcy  disqualifies  for  pecuniary,  not  for  per- 

PaocTOB.  sonal,  trusts.  The  committee  of  the  person  is  chosen, 
not  from  the  circumstances  of  his  fortune,  but  from 
connection  and  friendship  with  the  lunatic.  From  such 
an  office,  bankruptcy,  unless  under  circumstances  of 
disrepute^  affords  no  reason  for  removal;  and  many 
affidavits  represent  this  person  as  higMy  respectable. 
He  became  bankrupt  in  November,  1816,  has  obtained 
his  dertificate,  and  is  now,  therefore,  in  a  situation  in 
which  no  objection  could  be  made  to  his  holding  even  a 
pecuniary  trust.  In  the  ease  cited,  the  bankrupt  had 
not  obtained  his  certificate. 

T7ie  Lord  Chancellor. 

The  Court  will  not  remove  a  committee  of  the  person 
merely  because  he  is  a  bankrupt,  whether  he  has  or 
has  not  obtained  his  certificate;  but  bankruptcy -is.  a 
circumstance  deserving  particular  attention.  Even  if  he 
has  obtained  his  certificate,  yet  possesnng,  perhaps, 
no  funds  but  those  which  are  given  for  the  maintenance 
of  the  lunatic,  the  bankrupt  is  under  a  temptation  to 
appropriate  a  part  to  his  own  support,  instead  of  ap- 
plying the  whole  for  the  benefit  of  the  lunatic.  In 
the  case  cited,  Lord  Loughborough  says,  '<  It  does  not 
follow,  that,  if  another  committee  is  appointed,  I  shall 
change  the  care  of  the  personal  attendance  of  the 
lunatic ;  but  they  would  have  the  administration  of  the 
money."  It  is  true,  it  would  not  follow  in  many  cases, 
that  the  Court  would  change  the  custody  of  the  person; 
but  there  are  instances,  in  which  it  might  not  be  prac- 
ticable otherwise  to  secure  the  allowance.    The  Court 


a  reference  to  the  Master,  ••  to  approve  a  proper  person  to  hare  the 
care  of  the  person  of  the  infant'* 

undoubt- 
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undoubtedly  possesses  a  species  of  controal  over  the  1818. 
funds,  if  spent  improperly  by  the  bankrupt;  but  the  jg^L^^ 
true  subject  of  consideralion  is,  whether  that  has  been  Pkoctoil 
done  which  is  required  for  the  comfort  of  the  lunatic 
In  many  cases,  nothing  can  better  promote  that  com- 
fort, than  care  to  avoid  changing  the  custody  of  his 
penon.  The  petition  prays  no  more  than  the  removal 
of  the  committee;  but  I  am  not  bound  by  the  prayer. 
When  the  physician,  whether  right  or  wrong,  states 
that  the  establishment  of  the  lunatic  is  not  such  as  may 
be  affi>rded  from  600/.  a^year,  that  is  one  reason  why 
the  establishment  should  be  reviewed;  but  when  I  find 
that  the  lunatic  has  an  income  of  1300/.  or  1400/^  if 
the  physician  is  right  in  his  opinion  that  the  establish- 
ment does  not  provide  for  the  comfort  of  the  lunatic, 
but  wrong  in  his  opinion  that  more  comfort  may  be 
afforded  from  600L  a-year,  I  will  not  be  stopped  by 
the  form  of  the  prayer  of  the  petition,  but  will  direct 
an  inquiiy,  whether  the  comfort  of  the  lunatic  has  been 
sufficiently'provided  for,  regard  being  had  to  the  sum 
allowed. 


GERARD  V.  PENSWICK,  AprUu. 

npHE  Defendant  was  the  steward  and  agent  of  the  An  agent, 
-■•    Plaintiff,  and  the  bUl  prayed  an  account  of  his  Jffi" ft'^n^ 
receipts  and  payments  in  that  character,  and  that  he  account  by  his 
might  "  produce  and  deliver  to  the  Plaintiff  all  books,  SHerrd,'on 
papers,  and  writings  in  his  custody  or  power,  relating  motion,  to 

to  the  accounts/'      The   Defendant  having  left  with  clerk  in  court, 

documents  in 
his  possession,  containing  entries  relating  to  the  cause;  sealing  up  entries  on  other 
sul>|ect!i,  and  making  affidavit  that  he  has  sealed  such  entries  only. 

N  n  2  his 
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1818.  his  d^k  in  court  certaiii  books  and  pi^>ers  enmiieratad 

G  HAmD  ^^  "^  ^^  answ^9  by  a  secxHid  answer  admitted  that 

V,  be  had  in  his  possession  other  books  of  account,  eoor- 


Pbnswick. 


taining  entries  relating,  some  to  his  transactions  as  the 
agent  of  the  Plainti£^  and  others  to  his  own  private 
business.  On  this  day  the  Plamtiff  moved,  that  the 
Defendant  might  produce,  and  leave  with  his  derk  ib 
court,  the  books  admitted  by  hit  farther  answer  to  be  ia 
his  possessbn. 

Sir  Samuel  Bomilly  and  Mr.  Home,  in  support  <Kf  tfai 
motion. 

The  Solicitor  General  and  Mr.  Girdlestone^  against 
the  motion. 

The  Defendant  offers  inspection  of  the  books  at  his 
own  house  in  Liverpody  in  the  immediate  neighbour*' 
hood  of  the  Plaintiff;  but  oljects  to  the  expense  and 
inconvenience  of  conveying  them  to  London.  They 
contain  copies  of  letters,  and  entries  of  various  transr 
acdons,  in  which  the  Plaintiff  has  no  concern,  relating 
to  the  private  business  of  the  Defendant,  or  of  other 
persons  for  whom  he  is  agent;  and  some  of  them  are  in 
daily  use. 

Sir  Samuel  BomUUf  in  reply. 

The  books  in  question  are  not  the  books  of  a  trades- 
man, containing  the  accounts  of  his  trade  in  general^ 
but  the  books  of  a  steward,  in  which  he  was  bound  to 
enter  his  transactions  in  that  character.  He  cannot 
privilege  them  by  inserting  entries  on  other  subjects. 
Such  entries  he  may  seal  up  on  oath;  but  the  G>urt 
never  compels  a  principal  to  attend  at  the  house  of 
his  agent  for  the  purpose  of  inspecting  the  accounts* 
There  is  no  evidence  that  the  books  are  in  daily  use: 

the 
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Ihe  last  transaction  between  these  parties  occurred  ten 
years  ago. 

The  LoBo  Chanceixob. 

There  being  no  affidavit  that  the  books  are  in  daily 
iise^  the  proper  order  is,  that  the  PlaintifF  shall  leave 
them  with  his  derk  in  court,  sealing  up  those  part$ 
which  do  not  concern  the  plaintifl^  and  pledging  himself 
by  oath  that  he  has  sealed  up  those  parts  only,  (a) 


5S5 


1818. 


Gerard 

l^HSWICK. 


**  This  court  doth  order  that  the  Defendant  do,  within 
three  weeks,  leave  with  his  clerk  in  court  in  this  cause, 
the  several  books  of  account,  accounts,  letters,  and 
papers,  vouchers  and  writings,  relating  to  the  matters  in 
this  cause,  admitted  by  his  fiirther  answer  to  be  in  his 
possession,  and  the  Plaintiff,  his  clei*k  in  court,  agent,  or 
sulicitor,  is  to  be  at  liberty  to  inspect  and  peruse  the 
same^  and  to  take  copies  thereof,  or  extracts  therefrom, 
as  he  may  be  advised,  at  his  own  expense ;  but  the  said 
Defendant  is  to  be  at  liberty  to  seal  up  on  oath  such 
parts  of  the  said  several  books,  &c  as  do  not  in  any 
manner  relate  to  the  Plaintiff." 

Reg.  Lib.  A.  1817.  fol.  1038.  {b) 


(a)  Campbell  V.  French.  I  Anslr,  58. 

(b)  In  Jone9  ▼.  Powell^  90th  of  November,  1816^  on  tk  motion  for   On  a  motion 
«o  attachment  for  not  leaving  with  the  clerk  in  court,  and  per-  ^oc  <"]  attach- 
mitting  the  inspection  of,  documents  pursuant  to  an  order  for  that  l^'^  r    Li]     ' 
purpose,  resisted  on  the  ground  that  the  documents  contained  pas-  ^\qj^  j^,^  ^^^ 
sages  not  relaUng  to  the  question,  and  improper  for  inspection.  Lord  spection  of 
EldoH  C.  said  that  the  Defendants  ought,  on  the  motion  for  an  clocuments, 
order  to  inspect,  to  have  stated  the  existence  of  passages  to  the  dis-  pujsuwt  to 
covery  of  which  they  objected,  and  the  order  would  then  have  been   j!lm«ikte  Un- 
qualified as  to  those  passages ;  and  his  Lordship,  though  he  refused  the  gpection,  the 
application  for  an  attachment,  ordered  the  Defendants  to  pay  the  Defendants 
costs.  —  From  Mr.  Merivale^s  notes.  objecting  that 

the  documents 
contained  passages  improper  for  inspection,  the  Lord  Chancellor  refused  the  appli- 
cation, but  directed  the  Defendants  to  pay  the  costs  of  it. 

N  n  3  "  J^» 
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1818. 


Gerard 
Prnswick 


**  JbM»  y.  Pcw^^  14th  December^  1816.  Whereas  Sir  Samuei 
Ramify  and  Mr.  Wray^  of  counsel  for  the  Plaintiffi,  this  day  moved 
and  offered  divers  reasons  unto  this  court,  that  an  attachment  mi^C 
be  issued  against  the  Defendants,  or  some  or  one  of  them,  for  a 
contempt  of  this  court,  in  not  leaving  in  the  hands  of  their  clerk  ia 
court,  in  this  cause,  certain  books  of  account,  accounts,  &c.  and  uk 
not  permitting  the  Plaintifls,  theur  derk  in  court,  or  solicitor,  to  in- 
spect, at  the  accounting-house  of  the  said  Defendants,  certain 
other  books,  or  to  take  copies  of,  or  extracts  from,  all  or  any  of  the 
entries  made  in  the  said  last-mentioned  books,  so  &r  as  the  same 
relate  to  the.matters  in  question  in  this  cause,  pursuant  to  an  order 
made  in  this  cause,  dated  the  7th  day  of  Augutt  last;  or  that  the 
Defendants,  or  some  or  one  of  them,  might  be  ordered,  within  a 
week,  to  leave  with  their  clerk  in  court,  in  this  cause,  all  and  eveiy 
the  books  of  account,  accounts,  &c.  admitted  by  the  answers  of  the 
said  Defendants,  or  of  any  or  either  of  them,  to  be  in  their,  or  any, 
or  either  of  their  custody,  possession,  or  power,  and  that  the  Plain- 
tiffi,  theur  solicitors,  attomies,  agents  or  accountants,  might  be  at 
liboty  to  inqiect,  and  take  copies,  extracts,  or  abstracts  of  the 
same,  and  that  the  Defendants,  or  some  or  one  of  them,  mi^^t 
pay  to  the  Plaintifi  the  costs  of  this  ^plication  {  whereupon,  and 
upon  hearing  Mr.  Leach^  Mr.  Bell^  and  Mr.  Montagu^  of  counsel  for 
the  Defendants,  his  Lordship  doth  not  think  fit  to  make  any  order 
upon  this  motion,  but  doth  order,  that  the  Defendants  do  pay  to 
the  Plaiutifis  the  cosU  of  this  application  to  be  taxed,  &c." 

Reg.  Lib.  A.  1816.  foL  877. 
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1*818., 
SAVILE  V.  The  EARL  of  SCARBOROUGR  Rolls. 

March  U,12. 

cm  George  Savile,  of  Bufford^  in  the  county  of  Not-  Sir  a.  ^Jiav- 

tingham^  Baronet,  by  his  will,  dated  the  19th  of  AU-  certain  estates 

gT«^,  1783,  devised  certain  freehold  estates  in  the  counties  ^^^'^^^^ 

of  York  and  Nottinghamj  and  the  bishopric  of  Durham^  mainderto  his 

(subject  to  two  tenns  of  twenty-one  years  and  500  yearsO  sons  In  t^L  ^ 

to  the  use  of  his  nephew  the  Honourable  Richard  Lum*  and  like  re- 

lei/f  the  second  son  of  his  sister  Barbara  Countess  of  j,L,tmdh\9 

Scarborough,  by  Richard  late  Earl  of  Scarborough,  for  »ons,withpro- 

his  life;  remainder  to  trustees  to  preserve  contingent  title' of  Earl  of 

remainders ;  remdnder  to  his  first  and  other  sons  sue-  j^^^j^^  » 

cessively   in   tail  male ;    remainder  to  the  use  of  his  L.  or  any  of 

nephew,  the  Honourable  John  Lumley,  the  tliird  son  of  n,^S7n  re- 

Barbara  Countess  of  Scarborotigh,  for  his  life ;  remainder  niainder,  the 
^    ^      ^       ^  ^.  ^  ••!  ^1       estates  should 

to  trustees  to  preserve  contingent  remamders ;  remainder  go  to  the  per- 

to  his  first  and  other  sons  successively  in  tail  male,  with  ^^  "®^5 '" 

.    ,  ,,,..>  ,      remainder,  as 

remamders   over;  and  the  ultimate  remainder  to   the  if  the  person 

testator^s  right  heirs.    Tlie  will  contained  a  proviso,  that  garl^^re"^ 

if  the  tide  of  Earl  Scarborough  should  descend  or  come  dead  without 

to  Richard  Lumley,  or  John  Lumley,  or  to  any  of  the  "a^^nff  di. 

other  persons  named  in  remainder,  the  estate  which  he  rected  that  all 

or  they  should  then  be  entitled  to  in  tlie  hereditaments  tureTin  ^it^ 

devised  under  the  will,  should  cease  and  become  void  .  jnannon- 

'  houses  should 
and  the  same  hereditaments  should  immediately  th<?re-  be  heir-looms, 

upon  go  to  the  person  or  persons  who,  under  the  limit-  JJJjfh^g^^^ai,. 

sion-houses  by 
the  person  in  possession  thereof  under  his  will,  and  given  the  use  of  his  prints 
to  O,  for  life,  and  after  his  decease  to  F, ;  lyequeathed  to  trustees  all  household 
goods,  furniture,  glasses,  and  linen,  &c.  in  his  mansion-house,  (except  the  family 

Eictures  and  prints  not  framed,)  to  sell  such  parts  as  should  be  in  his  house  (except 
is  family  pictures)  as  they  should  think  proper,  the  other  part,  which  mieht  be 
tliought  worth  kecking,  to  be  removed  to  his  house  at  R,^  and  to  dispose  oC  or  to 
retain,  such  of  his  effects  at  jR.  as  they  bhould  think  proper ;  and  after  his  debts 
should  be  reduced  to  35,006/.,  then  as  to  his  family  pictures,  and  such  of  his  effects 
at  R.  as  should  remain  unsold,  in  trust  for  R,  L,  if  living,  for  his  own  proper  use  and 
benefit;  but  if  he  should  die  without  leaving  issue  male  living,  in  trust  tor  J,h,  or 
such  person  as  should  become  entitled  to  the  possession  of  his  estate  at  i?.,  for  the 
same  risht  and  interest  as  before  declared  with  regard  to  R.  Z.  .* 

The  nunily  pictures  are  heir-looms,  but  R.  L,  being  alive  when  the  dcl)ts  are  re- 
duced to  J5,000L  becomes  absolutely  entitled  to  the  remaining  personalty. 

N  n  4  ations 
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1818*       ations  aforesaid,  should  then  be  next  in  remainder  e»» 

Satilb       pectant^  on  the  decease  and  failure  of  issue  male  of  the 

^«  person  to  whom  the  said  title  should  so  descend  or  com^ 

8e43i«oBovea»  ^  ^  same  manner  as  such  person  or  persons  so  in 

remainder  would  take  the  same  by  virtue  of  the  wUI,  in 

case  he  or  they  to  whom  the  title  of  Earl  of  Searioroti^ 

should  come  in  possession,  was  or  were  actually  dead 

V  without  issue.    Hie  will  then  empowered  the  persons, 

who  should  be  successively  entitled  in  possession  imder 

the  will,  to  grant  leases  for  any  term  not  exceeding 

twen^-one  years,  of  the  hereditaments  devised,  exoqpC 

the  mansicm-house  at  Buffbrd. 

The  testator  devised  his  leasehold  mansion-house  in 
Ldcester-^iddsy  and  all  other  his  leasehold  estates,  to 
J.  H^  J.  M^  and  G.  M^  in  trust,  subject  to  the 
rents  reserved  by,  and  the  covenants  contained  in,  the 
leasee  for  such  persons,  and  for  such  estates,  and  sub- 
ject to  such  provisos  and  limitations  over,  as  were  be- 
fore expressed  concerning  his  freehold  estates  in  the 
county  «of  Notiinghamj  or  as  near  thereto  as  the  nature 
of  the  leasehold  estate  would  admit,  to  the  end  that 
the  said  leasehold  premises  might  be  enjoyed  and  go 
along  with  the  said  freehold  estates,  as  long  as  the  rules 
of  law  and  equity  would  permit. 

The  testator  directed  that  alt  his  fiimily  pictures 
which,  at  the  time  of  his  decease,  should  be  in  hs 
mansicm-hoiises  at  BMfffbri  and  Leicester^lds^  or 
dther  of  them,  should  be  deemed  and  consido^  as 
heirJooms,  and  should  descend  andgo^  and  be  held  and 
enjoyed  with,  his  said  mansion-hous^  by  the  person  or 
persons  wfao^  for  the  time  being,  should  be  in  possession 
of,  or  entided  to^  the  same  mansion-houses,  by  ^virtue  of 
his  will ;  and  he  gave  the  use  of  all  hb  [Hriiittl  not 
framed,   and  books  of  prints,   to  Mr.  Peler  Gtwufy^ 

during 
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daring  his  life^  and  after  his  decease^  to  Francis  Ftr*       1818. 
rand  Foffambei  and  he  gave  and  bequeathed  to  the       g^^' 
said  J.  H.^  J.  M^  and  G.  Af.,    their  escecutors  and  v. 

administrators,    aU    the   household  goods,    fumiture,  Scauoeouoa. 
I^ses,  linen,  plate^  china,  books,  busts^  statues,  pic* 
lures,  and  other  ornaments,  which  at  the  time  of  his  de- 
cease should  be  in  his '  sud  mansion-houses,  or  dther 
of  them,  (except  the  family  pictures  and  prints  not 
framed,)  and  also  all  the  stores  of  wines^  and  odier  liquors 
and  provisions  of  housekeepings  that  should  at  the  time 
of  his  decease  be  in  his  said  mansion-houses,  or  either    * 
of  them,  and  all  his  carriages  and  horses,  and  all  his 
implements  and  utensils  of  husbandry  and  gardening  at 
Mijffbrdf  and  all  other  his  live  and  dead  stock  there, 
for  the  purposes  following;  that  is  to  say,  to  sell  and 
dispose  of  such  part   thereof  as  should    be    in  his 
house  in  Lekester-^lds  (except  his  &mily  pictures)  as 
th^  should  think  proper,  and  the  other  part  thereof  as 
might  be  thought  worth  keeping,  to  be  removed  to  hig 
house  at  Ei^crd;  and  also  to  sell  and  dispose  of  such 
part  of  his  Uve  and  dead  stock  and  effects  at  Buffbrd 
as  they  should  think  proper,  and  to  retain  and  keep 
auch  part  of  his  efibcts  at  Buffbrd  as  they  should  think 
pn^ier;  and  when  the  debts  he  should  owe,  and  the  le- 
gacies he  should  think  fit  to  give  by  any  codicil  or  codicils, 
should  be  reduced  to  85,000/.,  then  as  to  his  said  fiunily 
pictures,  and  so  much  and  such  part  of  his  effects  at 
Buffbrd  as  should  remain  unsold,  in  trust  for  his  said 
nephew  Bichard  lumleyj  in  case  he  should  be  Hving^ 
far  his  own  proper  use  and  benefit;  but  if  his  said  ne- 
phew Bkhard  jMiidey  should  die  before  that  time,  with-* 
out  leaving  any  issue  male  of  his  body  lawfully  b^otten; 
living  at  the  time  of  his  decease^  or  bom  in  due  time 
after,  then  in  trust  for  any  one  of  them,  the  said  John 
Lmdetff  or  the  several  other  persons  therein  named,  ^a 
should  become  entitled  to  the  possession  of  his  said 

estate 
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1818.       estate  in  Nottinghamshire^  at  the  expiration  of  the  term 

g  '  ^       of  twenty-one  years,  for  such  and  the  same  right  and 

r.  interest  as  thereinbefore  declared,  with  r^ard  to  his 

ScAaBOAouGB.  '^^P^®^  Rtchord  Lumlqfj  in  case  he  should  die  without 

leaving  any  issue  male  of  his  body  lawfully  begotten^ 

living  at  the  time  of  his  death ;  the  elder  of  the  said 

younger  sons  of  his  said  sister  the  Countess  of  Scar^ 

borough  being  always  preferred,  and  to  take  before  the 

younger  of  them.     The  testator  appointed  J.  H.  F.  F^ 

FoJjambe^  J.  M.  and  G.  Af.  executors. 

The  testator  died  shortly  after  the  date  of  his  will, 
and  his  debts  having  been  reduced  to  tlie  sum  of  55,000/., 
Bichard  Lumley^  under  an  order  of  Court,  dated  the  22d 
of  July^  1789,  entered  into  possession  of  the  estates  in 
the  county  of  Nottingham  and  in  Ijeicester^lds ;  and 
under  another  order,  dated  the  18th  o{  Marcliy  1793,  he 
entered  into  possession  of  the  rest  of  the  estates ;  the 
trusts  of  the  terms  of  twenty-one  years  and  500  years 
having  been  satisfied. 

On  the  5th  of  September,  1807,  by  the  death  of  the  late 
Earl  of  Scarborough,  the  earldom  descended  to  Bichard 
LundeT/f  and  thereupon  John  Lumiey  having  (in  pur- 
suance of  a  proviso  in  the  will)  assumed  the  surname^ 
and  quartered  the  arms,  of  Savilcy  became  entitled 
to  an  estate  for  life  in  the  freehold  and  leasehold 
premises. 

The  testator,  at  the  time  of  his  deaUi,  was  possessed 
of  certain  &mily  pictures  in  his  mansion-houses  at  Bt^ 
ford  and  Leicesterifields,  and  also  of  certain  housdold- 
iumiture,  glasses,  plate,  linen,  china,  books,  busts,  statues, 
pictures,  and  other  ornaments,  implements  of  husbandry 
and  gardening,  carriages,  horses,  and  live  and  dead 

stock, 
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stocky  and  other  articles  mentioned  in  his  will,  and  of       1818. 

certain  fixtures  in  or  attached  to  those  houses,  of  very 

considerable  value.     Soon  after  his  death,  the  executors 

sold  such  part   of   these  several  articles    (except  the  Scamo»ougii» 

&niily  pictures)  as  was  necessaiy  for  the  purposes  of 

the  will,  and  retained  the  residue  on  the  trusts  thereby 

declared,  and  in  pursuance  thereof  permitted  Richard 

Umley  to  enjoy  the  same,  with  the  mansion-houses. 

A  great  part  of  the  household^fumiture,  glasses,  plate^ 

books,  busts,  statues,  and  pictures,  and  other  articles 

bequeathed  to  J.  H.j  J.  JIf.,,  and  6.  Af.,   on  the  trusts 

of  the  will,  were  removed  by  JBichard  iMtnley  firom  the 

house  at  Bujfford. 

The  biU  filed  by  the  Honourable  John  Umley  Samle 
against  the  Earl  of  Scarborough^  prayed  an  account  of 
all  the  household  fiiniiture  and  other  articles  bequeathed 
to  J.  H.J  J.  M^  and  G,  M.,  of  which  the  Defendant 
had  had  the  use,  and  of  what  part  had  been  lost,  de* 
stroyed,  or  disposed  of  by  him ;  a  declaration  that  the 
Plaintiff  was  entitled  to  the  use  of  such  several  be- 
queathed articles  for  his  life;  and  that  the  Defendant 
might  be  decreed  to  account  for  or  restore  to  the  Plaintiff 
such  of  them  as  should  appear  to  have  been  at  any  time 
removed  by  him  irom  the  mansion-house  at  Buffbrd^  or 
to  have  been  lost  or  destroyed  by  him  or  applied  to  his 
own  use* 

The  Defendant,  by  his  answer,  claimed  under  the 
will  to  be  entitled  absolutely  to  all  the  articles  in  ques- 
tion, except  the  family  pictures. 

Mr.  BeU  and  Mr.  Pepysy  for  the  Plaintiff. 

The  family  pictures  are  unquesdonably  heir-looms : 
the  testator  has,  in  express  terms,  declared  them  such ; 

and 
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1818.        and  the  Court  will  not  permit  that  explicit  imequiTocal 
dedaratioDf  to  be  contndled  by  a  subsequent  ambiguous 
datise»    On  this  point.  Lord  Hardmck^s  judgment  in 
Ttc^d  V.  Tr^Qri{c^  is  decisive.    The  fumitace  and 
other  property  are  disposed  ^  by  the  same*clauae  widi 
the  femSy  pictures;  and  the  intenticm  in  the  instance  of 
.  the  pictures  being  dear*  the  Court  will  not  impute^  with 
reference  to  the  oth^ articles,  adifferent  meaning  to  the 
same  words  in  the  same  sent^ce*     Some  of  these  arti- 
cles being  perishable^  the  testator  confers  on  his  tms- 
lees  a  discretionary  power  of  sale^  in  order  that  such  n 
are  unfit  to  be  retained  may  be  sold.     The  remainder 
are  to  be  removed  fi'om  Leicester^lds  to  his  house  at 
Bx^ffbrd;  a  direction  inconsistent  with  the  supposition 
that  they  were  to  become  the  absolute  property  ^i  the 
defendant^  but  explained  by  the  fiict  that  the  testator 
had  only  a  lesiehold  interest  in  the  house  in  Jjeicester-^ 
^fidds^  and  designed  to  annex  these  artides  to  the  in- 
heritance of  his  settled  estate*  The  reduction  of  the  debts, 
to  the  sum  of  85,*000/.,  an  event  depending  on  the  discre- 
tion and  management  of  the  trustees,  ascertained  the  pe- 
riod, not  at  which  the  absolute  property  was  to  vest,  but 
at  which  theusufiuct  was  to  commence.  The  espresaon, 
that  the  trustees  should  hold  in  trust  for  the  defendant  and 
thesucoessivepersons  entitled,  demonstrates  that  they  were 
to  take  the  enjoyment  only,  not  the  absolute  dominion. 
On  the  opposite  construction,  if  the  defendant  had  died 
before  the  debts  were  reduced  to  35,000/.   leaving  issuer 
these  artides  were  undisposed  of;  for  the  clause  con- 
tains no  gift  to  his  children,  and  the  persons  in  remain- 
der were  to  take  only  in  the  event  of  his  dying  without 
issue  :  a  most  extraordinaiy  omission  on  a  subject  about 
*vhich  the  testator  was  so  anxious.     That  dause  proves 
that  the  testator  understood  that  he  had  not  given  an 

(a)  3  Atk.  347. 

absolute 
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absolute  interest!  to  the  defaidattt    Ia  the  event  speci-        1818. 
fie^  the  same  mterest  which  Richard  Lumlejf  W019I4       g  ^  '^ 
haye  takaai  is  given  to  the  person  succeeding  to  the  real  v. 

estate;  the  elder  bdng  always  preferred,  and  to  take  before  gcASJoa^oi. 
the*  youugit;  words  descriptive^  not  pf  the  perscm,  but 
of  the  <»rder  of  succession  and  quantity  of  estate,  denoting 
a  series  of  limited  interests :  the  inference  is  inevitable 
that  Bichard  LumlQ^s  interest  was  limited  only,  not  abso* 
lutCf  The  testator  intcoided  a  benefit  to  the  issue  of 
the  tenant^  for  life^  commensurate  with  thdr  respective 
interests  in  the  real  estate;  and  tjbat  intention  can  be 
executed  only  by  annexing  these  articles  in  the  char  " 
meter  of  heir-looms  to  the  inheritance. 

TheMASTBB.qfthe'Raus. 

You  axe  entitled  to  present  another  difficulty ;  sup- 
pose,  that  before  the  debts  were  reduced  to  85»000/. 
the  Defendant  had  become  Earl  oi  Scarborough^  was  he^ 
having  lost  by  that  succession  his  title  to  the  estate  at 
Bx^fordy  in  the  event  of  the  reduction,  to  take  the  fiu^ 
niture? 

Sir  Arthur  Piggott  and  Mr.  Heald^  for  the  Defendants 

The  Defendant  was  the  primary  object  of  the  testa^ 
tor's  bounty :  the  furniture  is  given  .to  him,  in  the  ao- 
tnal  event,  for  his  own  use  and  benefit,  without  any 
direction  that  it  should  be  annexed  to  the  inheritance. 
Conld  the  testator  intend  that  carriages,  horses,  wine, 
and  linen,  should  be  heir-looms?  With  r^;ard  to  the 
femily  pictrares,  the  latter  words  of  the  clause  control 
the  former,  and  the  Defendant  is  entitled  to  them  with 
the  rest  of  the  furniture* 

The  Master  qftke  Rolls. 

I  have  no  doubt  on  the  construction  of  this  will,  ex- 
cept 
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181S.        cept  as  to  the  femily  pictures.    Hie  household  goods 
^    ^  -'      are  clearly  not  heirJooms.  I  find  nothing  to  unite  those 
if.  articles  with  the  preceding  clause,  which  is  exdusivdy 

ScA^B^  ®^  confined  to  the  pictures.  The  testator  begins  by  distin- 
'  guishingwith  predilecti<m  the  family  pictufes  from  aN 
the  other  furniture^  exempting  them  from  the  power  of 
sale,  meaning  to  perpetuate  them  in  the  family,  and  de- 
nominating them  hdr-looms.  Had  he  intended  to  consti- 
tute other  articles  heir-looms,  he  would  then  have  ex- 
pressed that  intention ;  knowing  how  to  direct  the  per- 
manent enjoyment  of  personal  property,  by  giving  to  it 
the  character  of  an  heir-lpom,  he  has  given  that  charao 
ter  to  the  pictures  only.  It  would  be  difBcult  for  the 
Court  to  supply  that  denomination  to  other  articles  not 
in  the  same  dass,  or  named  in  the  same  sentence,  or 
likely  to  be  objects  of  the  same  predilection*  The 
testator  had  evklently  quitted  the  traui  of  reasoning 
relative  to  heir-looms^  before  he  proceeded  fix>m  the 
fimiily  pictures  to  the  general  furniture;  and  tiien^ 
selecting  no  particular  articles,  he  commits  the  whole 
class  to  the  discretion  of  his  executors,  expressly 
excepting  from  the  power  of  sale  the  family  pictures. 
Why  is  the  Court  to  fetter  personal  prc^)erty  as  an  heir* 
l6om  by  presumption  and  forced  inference,  without  any 
word  denoting  that  intuition,  and  in  the  instance  of  a 
testator,  who,  when  such  was  his  design,  knew  how  to 
express  it  ?  He  gave  an  absolute  power  to  sell  eveiy 
item  of  furniture,  except  specific  bequests  and  fiunily 
pictures.  Were  the  articles  perpetuated  as  heir-looms  to 
be  what  the  executors  might  happen  to  leave  unsold? 
The  gifl,  of  what  remained  unsold  to  Richard  Lumlof, 
is  plainly  expressed ;  a  gifl  for  his  own  use  and  benefit 
without  qualification.  It  is  needless,  more  especially  in 
the  construction  of  an  instrument  which  provides  veiy 
imperfectly  for  contingencies,  to  consider  an  event  which 
has  not  occurred,  his  death  before  the  specified  period, 
18  leaving 
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leaving  issue;  it  is  sufficient  that  in  the  actual  event  the        1818. 
property  is  bequeathed  to  him  for  his   use  and  benefit.        '  ^  *' 
The  Court  must  give  effect  to  words  admitting  a  clear  p. 

interpretation,  with  whatever  difficulties  attended.  Scarborouoh 

♦ 
With  respect  to  all  the  rest  of  the  furniture,  therefore, 
I  entertain  no  doubt.  In  reference  to  the  family  pictures, 
the  testator  has  first  expressed  an  intent  that  they  should 
be  heir-looms ;  and  the  Court,  instead  of  presuming  that 
he  had  abandoned  that  intent,  must,  if  possible,  give 
efiect  to  it.  I  think,  therefore,  that  the  Court  may  make  a 
distinction,  and  declaring  that  an  absolute  interest  passes 
in  the  fiimiture,  may  direct  the  pictures  to  be  enjoyed  as 
heir-looms.  With  r^ard  to  them,  the  will  contains  ex- 
press words  to  qualify  the  right;  and  that  qualification  is 
still  consbtent  with  the  terms  use  and  benefit.  By  a  simi- 
lar reasonings  Lord  Hardtmcke^  in  Trtiffbrd  v.  Ircgffbrdy 
held  the  general  expressions  restrained.  The  objection, 
that  this  construction  imputes  a  different  meaning  to  the 
same  words,  use  and  benefit,  in  the  same  clause,  as  giv- 
ing an  interest,  qualified  in  one  case^  and  absolute  in  the 
other,  is  not  conclusive;  the  testator  having  plainly 
expressed  his  intention,  in  one  instance^  to  give  only  a 
limited  interest.  At  present,  therefore,  I  am  of  opinion 
that  the  &mily  pictures  are  heir-looms,  and  that  the  rest 
of  the  fiimiture  is  the  absolute  property  of  the  de- 
fendant. 


On  this  day  the  cause  was  reheard;  "Mr. Bell  and  1819. 
lUr.  Pejys  for  the  PlaintiflT,  Sir  Arthur  Piggott  and  ^^^'^^ 
Mr.  Heald  for  the  Defendant 

The  Master  of  the  Rolls,  repeating  the  substance 
of  his  former  judgment,  made  the  following  additional 
observations. 

The 
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1818.  The  Plaintiff  insists  that  having  become  entitled  under 

^  Satilb        ^  limitationa  of  tiie  will  to  the  real  property  devised, 
V.  he  is  entitled  also  to  oert^  personal  pnqperty,  whidi 

ScAM(^o0aH.  ^^  ^^  ^^  intention  of  the  testator  to  annex  to  the  real, 
so  long  as  the  rules  of  law  permit.  That  claim,  it  is 
incumbent  on  the  Plaintiff  satisfiuix>rily  to  establish. 
A  daim,  which  in  effect  attempts  to  restram  alien- 
ation, and  permanently  to  give  to  personalty  the  cha- 
racter of  annexation  to  realty,  can  be  enforced  obSj 
on  dear  proof;  not  by  doubts  on  the  oonstrucdoD 
of  the  will,  or  conjectures  of  intention  insufficient  to 
control  plain  words.  The  whole -of  the  testator^s  fiir** 
niturs}  live  and  dead  stock,  &c.  is  g^vea  in  the 
first  instance  to  trustees,  in  trust  to  sell  all  that  they 
should  think  fit,  with  an  ezoqption  which  I  shall  pre- 
sently notice ;  the  first  object  seems  to  have  been  a  sale» 
A  discretion  is  committed  to  the  executors  to  retain  sBxk 
part  of  thb  property  as  they  shall  consider  worth  keqp- 
in^  but  subject  to  that,  the  whole  is  to  be  sold-  ia^ 
payment  of  the  debts,  which  were  considerable.  It  has 
been  justiy  observed  that  the  will  is  drawn  by  a  person 
who  periectiy  knew  how  ta  render  personal  properly  in- 
alienable, and  this  clause  begins  with  ^ving  the  du^ 
racter  of  heir-looms  to  a  part  of  the  furniture,  the  fin 
mily  pictures.  The  subject  of  heir-looms  being  thus 
particularly  presented  to  the.  testator's  attrition,  it  is 
natural  to  suppose  that  he  would  tiien  give  that  cha- 
racter to  all  which  he  was  desirous  to  preserve ;  that  he 
would  not  omit  to  unite  with  tiie  family  pictures  who- 
ever other  artides  he  intended  to  remain  with  them,  as- 
monuments  of  the  antiquity  of  his  family.  The  pio» 
tures  he  has  not  expressly  given,  but  directs  that  they 
shall  be  enjoyed  by  the  persons  .successivdy  taking  liis 
estate.  Next  occur  other  articles,  prints  not  framed,  and 
books  of  prints,  which  he  sdects  firom  among  his  person- 
alty, and  directs  the  use  of  them  to  Mr.  Grandif  for  life, 
15  and 
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midafbi-his  decease,  to  Mr.JFb^amie,  and  bestowing  I8l9. 
on  them  a  care  which  he  has  not  applied  to  any  other  '  '  ^ 
part  of  his  personalty,  directs  a  list  to  be  immediately  p. 

made^  and  an  undertaking  to  be  signed  by  Mr*  Qran^  ScamoLouow. 
for  their  delivery  on  his  decease.  This  peculiar  care  of 
the  fiunily  pictures  and  these  prints,  contrasted  with  the 
genieral  discretionary  power  entrusted  to  his  esecutors^  to 
sell  any  part  of  the  rest  for  pajrment  of  his  debts,  without 
any  rule  of  discrimination  what  should  be  disposed  of  and 
what  reserved,  are  little  reooncileable  with  the  supposed 
intention  of  securii^  the  permanent  enjoyment  of  both 
these  classes  of  property.  Thatdiscretionary  power  might 
be  given  to  the  executors,  in  order  that  the  first  taker 
should  not  have  his  house  stripped  of  live  or  dead  stocky 
plate,  or  other  articles,  which  might  be  more  conveniently 
retained  than  sold^  and  affords  no  evidence,  therefore, 
of  a  general  design  to  control  the  particular  words ; 
a  design  to  place  the  articles  which  the  executors 
might  select  to  be  retained,  on  the  same  basis  with 
the  family  pictureSi  Such  an  intention  would  pro* 
bably  have  produced  identification  and  description  of 
the  articles  intended ;  he  could  not  mean  that  his  exe* 
cutors  should  determine  what  articles  he  wished  to  be 
heir-looms.  Bat  without  conjecture,  it  is  enough  to  say, 
that  his  purpose  being  expressed  only  as  to  some  articles«^ 
and  not  expressed  as  to  others,  the  Court  is  not  at  li- 
berty to  extend  it  to  the  latter. 

The  form  of  gift  to  22.  lAimley  is  too  clear  to  admit 
doubt.  The  words  '<  for  his  own  use  and  benefit,''  are 
the  common  language  to  express  the  largest  right  that 
can  be  given  over  personal  property,  and  are  used 
throughout  the  will  when  rents  and  profits  are  to  be  en* 
joyed  absolutely.  The  word  '*  proper,"  introduced  here, 
certainly  cannot  weaken  the  force  of  the  sentence. 
There  is  noUiing  to  qualify  the  right  of  A.  LumUtfj  sup- 

VoL.  J.  O  o  posing 
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posing  him  to  live  to  oijoy  the  pioperty  at  alL     6*  fe 
contended  that  as  the  testator  confessedly  did  not  intend 
^'^  to  give  the  iiamily  pictures  to  H.  Lumleg  absolutdy,  tiie 

;ScAuoaouoH.  Court  must  Construe  the  words  **  his  own  proper  use 
*^  and  benefit,"  as  givuig  less  than  an  absolute  interest. 
But  it  has  been  fiiirly  replied,  that  the  effect  of  that  ar- 
gument is  not  to  reduce  the  general  import  cS  those 
words,  but  to  create  doubts  whether  the  pictures 
should  be  heir-looms  beyond  the  first  taker ;  for  it  is 
clear  that  the  latter  words  of  a  will,  if  not  reconcileable 
with  the  earlier,  must  govern  tlie  construction.  To  the 
family  pictures  the  testator  must  be  understood  as  hav- 
ing given  ihe  character  of  hdr-looms,  not  by  the  sent- 
ence in  which  this  phrase  occurs,  biit  by  die  antecedent 
words ;  but  no  ^^pressions  qualify  the  phrase,  in  r^er- 
ence  to  other  articles.  The  pictures  are  the  snfajeot 
of  two  clauses,  the  first  conferring  on  them  alone 
the  general  character  of  heir-looms,  the  next  bequeath- 
ing them  with  the  rest,  to  the  use  and  benefit  of  the 
Defendant.  In  Trqffbrd  v.  Trefford  there  could  be  no 
doubt  that  the  clause  was  one  entire  disposition  of  the 
several  articles  nominated,  rendering  all  heir-looms. 
When  the  argument  was  pressed  as  to  the  residue, 
Lord  Hm-dmcke  says,  tlie  inference  is  not  correct,  that 
because  the  residue  is  given  to  the  sune  individuals, 
it  is  a]so  to  devolve  as  an  heir-loom,  ^  for  the  devise  cf 
<*  the  residue  wants  tlie  very  clause  which  constitutes 
"  and  makes  the  other  go  as  heir-looms."  (a)  So  I  say 
•the  bequest  of  the  other  goods  wants  the  very  words 
-which  give  to  the  fionily  pictures  the  character  of  heii^ 
looms. 

But  the  question  remains,  in  what  event  Is  any  thing 
given  to  the  Plainttfi^?    By  the  words  of  the  will,  under 

(o)  3  Aih.  349.. 

which 
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^hich  alone  he  claims,  if  R.  Zjumtey  died  before  the  1818. 
debts  are  reduted  to  55,000/.,  and  without  issue,  this 
property  then  devolved  among  the  rest  to  the  Plaintiff; 
but  that  event  has  not  happened :  R.  LunUey  is  not  ^^^^^^ 
dead:  how  then  can  the  Plaintiff  now  claim  what  is 
given  on  a  contingency  that  has  not  occurred?  The 
supposed  general  intent  to  ti'ansfer  the  right  of  enjoyihg 
this  property,  to  all  p^'sons  who  were  to  succeed  to  the 
real  es^te,  is  not  expressed.  If  in  the  event  of  22.  Lum^ 
ley  living  and  becoming  Earl  of  Scarborough^  it  was  to 
devolve  to  the  Plainti£^  why  has  the  testator  not  so  der 
dared  ?  The  direct  contrary  is  cjqiressed.  If  R.  JMrn" 
ley  should  live  till  the  debts  are  reduced  to  35,000/., 
then  whether  Earl  of  Scarborough  or  not,  he  is  to  take 
this  property,  and  it  is  not  to  go  over  unless  he  dies 
without  leaving  children;  the  other  branches  of  the 
family  may  enjoy  the  estates,  but  nothing  entitles  them 
to  enjoy  this  property.  The  words  totally  fail;  no  con- 
tingency is  expressed,  in'  which  the  Plaintiff  could 
acquire  any  interest  in  the  personalty,  merely  by  acquir- 
ing the  real  estate. 

I  am  of  opinion,  therefore,  that  the  Defendant  is 
entitled  to  this  property  absolutely,  and  that  die  Plain- 
tiff in  the  actual  event  has  no  interest. 


The  bill  was  dismissed  so  far  as  it  sought  an  account 
of  the  household  goods,  furniture,  plate,  linen,  china, 
books,  and  of  all  the  articles  bequeathed  by  the  tes- 
tator, to  J.  H.  J.  M.  and  G.  itf.,  upon  tlie  trusts  of 
the  will,  except  the  family  pictures,  which  at  the  time 
of  his  decease  were  in  the  mansion-house  at  Riiffbrd  and 
Leicestcr-^eldSi  which  were  declared  heir-looms,,  to 
descend  and  be  enjoyed  with  the  mansion-liouses. 

Reg.  Lib.B.  1818,  fol.  \950. 
Oo  2 
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1818. 


BROOKE  V.  CLARKE. 


[  for     nr^HE  Plaintiff  cldmed,  under  an  assignment  made 
^.       -*•    on  the   \^tli  of  February y  1817,  the  copyright  in 


On  a  bill  1 

injunction 

agftinst  an  in* 

▼asion  of  Mr.  Hargrav^s  notes   on  Lord  Cokeys   First  Institute. 

S'^Snt^J  '^^  ^^  aUeging  that  the  Defendants  had  lately  pub- 

court  of  law  lished  a  new  edition  of  the  notes,  prayed  an  injunction 

fieTtSbarthe  ^^^  ***  account.      On  the  motion  for  an  injunction  (a). 

Plaintiff  had  the  Lord  Chancellory  doubting  the  tide  of  the  Plaintiff, 

in  the  copy-  directed  a  case  for  the  opinion  of  the  Court  of  King^s 

right  in  Bench;  and  the  Judges  having  certified  that  the  Plain- 
question,  the  .           i.   I           .                  1.1            1 
bill  cannot  be  tin,  by  virtue  of  tlie  assignment,  did  not  take  any  inte- 

thei^Z^  rest  in  the  notes  (&),   the  Defendants  now  moved  to 

ant's  motion,  dismiss  tlie  bill  with  costs. 


Mr.  Hart  in  support  of  the  motion. 

The  order  directing  an  issue  was  decretal,  and  the 
certificate  having  negatived  the  right  pn  which  the 
Plaintiffs  insist,  the  Defendants  are  entitled  to  be  pro- 
tected from  farther  vexation.  On  bills  for  specific 
performance  of  contracts,  tlie  question  of  title  is  decided 
under  a  reference  to  the  Master,  on  motion ;  and  the 
Court  compels  the  Plaintiff,  if  the  Master's  report  is 
adverse  to  him,  to  abandon  the  suit,  or  subvert  the  re- 
port. The  same  principle  of  preventing  the  vexation 
of  fruitless  litigation,  on  which  that  practice  is  founded, 
authorises  the  preseiit  application. 

Sir  Samuel  Momilly^  against  the  motion. 

The  order  made  was  not  decretal  but  interlocutory, 
for  the  purpose  of  assistmg  the  Court  to  decide  the 

(a)  March  15.95.  1817.  (6)  1  Bam.  Si  Aid.  596. 

question 
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question  whether  an  injunction  should  be  granted*    The 
PlaintiiF  claims  an  account  of  the  <^pies  sold. 

The  Lord  Chanceixor. 

On  a  bill  for  specific  performancei  in  which  the  single 
question  is,  whether  the  naintifF  can  make  a  good  title, 
the  Court,  in  modem  times,  directs  on  motion,  a  re-* 
ference  to  the  Master  to  inquire  into  die  tide,  (a)  It 
was  not  till  that  rule  had  been  some  time  established, 
that  we  adopted  another  practice  of  proceeding  on  the 
re)X)rt  by  motion ;  it  was  long  thought  that  the  cause 
must  be  heard  on  £irther  directions:  I  altered  the 
course ;  thinking  that  after  the  first  question  had  been 
decided  on  motion,  the  cause  might  be  so  disposed  oL 
That  maj  be  considered  as  an  exception. 


1818. 


In  this  case  the  application  is  for  an  injunction:  Idoubt* 
ed  the  Plaintiff's  titie;  but  that  being  a  question . of  law, 
a  case  was  directed  for  the  Court  of  King's  Bench.  The 


(a)  That  practice  was  introduced  by  Lord  Thurlow,  (tUct.  arg, 
T.  Sheiiofif  \  Vet,  4*  Bea*  517.)  on  an  experimental 
application  suggested  at  a  consultation  between  Sir  James  Mont* 
field  and  Lord  Eldon^,  {FAdridge  ▼.  Porter^  14  Vei,  139.)      Being 
.  |)erfectly  e8tabiii>hed  in  cases  where  it  appears  by  the  answer,  {Mou 
T.  Mathews^  3  Ves.  279.     Wright  v.  Boftd^  1 1  Vcm.  39.     Todd  v.  Gee, 
17  Vet.  278.)  or  by  admission  at  the  bar  before  answer,  {Balmanno 
V.  Lumiey,  1  Vei.  ^  Bea.  224.,  (see  1  Mer.  372.)  Mattkewt  v.  Dfffta, 
3.  Jlfa^.470.)  that  the  title  is  the  only  subject  of  dispute  between  t)i^ 
parties,  {Brucoe  ▼.  Brett^  2  Ves.  ^  Bea.  377.)  it  does  not  prevail 
where  the  performance  of  the  contract  is  resisted  on  other  groivnds, 
(Gampertzv.  ,12  Vet.  17.   Blyth  v.  Eimhirst,  1  Vet.^ 

Bea.  1.    Palon  v.  Rogers,  1  Vet.  4*  Bea.  5SU  ▼.  SheUm, 

1  Vet.  4^  Bea.  516.  Lowe  v.  Manners^  1  Mer.  19.  Morgan  v» 
Shaw,  2  Mer,  140.,  and  see  WaUinger  ▼.  HUbert,  I  Mer,  104.)  The 
policy  of  the  practice  being  questionable,  (EUridge  v.  Porier,  14  Ves. 
139.)  it  is  not  extended  by  analogy;  and  therefore  a  Defendant  to 
a  bill  for  an  account  cannot  on  motion,  after  answer  submitting  to 
account,  obtain  a  reference  to  the  Master  to  take  the  account. 
{Eldridge  v.  Porter^  and  see  FuUagar  v.  Oark^  18  Vet.  481.) 

Oo  3  Judges 
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1818;  J[ttdges  Certify  that  the  Pl^ndff  has  no  title.  We  have 
therefore  advanced  th«ju»  far»  that  the  Plaintiff  cannot 
succeed  in  the  motion  for  an  injunction;  and  the  case 
stands  as  if  I  had  declared  my  own  opinion  to  that 
effect;  but  I  fisar  that  this  bill  cannot  be  dismisfled  widi- 
Qut  more  delay.  The  cause  may  still  be  brought  to  a 
hearing.  The  perscm  who  then  presides  here  may  en- 
tertain a  different  opinion  on  the  question  of  title. 

Modon  refused. 


Ajpriil. 


PENFOLD  V.  RAMSBOTTOM. 


The  Defend-    TN  the  course  of  an  application  in  this  case,  it  was 

J^SS?"  ^^^  that  the  Vice-ChanceHor  had  ovcr-rulcd  the 

fupportof  a     demurrer  of  one  of  the  Defendants,  not  appearing  when 

Court,  onpro-  the  cause  was  called  on^  on  production  of  an  affidavit  of 

^^^?    f"*    service  of  a  subpcsiia  to  hear  judgment. 

service  of  a 

subpoena  to  The  LoRD  ChancJellor. 

hear  judg- 
ment, will  not       According  to  strict  practice^  on  a  demurrer^  if  the 

demurrer  but  Plaintiff  has  not  an  affidavit  of  service  of  a  subpoena  to 

^^  ^JS  hear  judinnent,   the  cause  may  be  struck  out  of  the 

Plaintifl:  ^7?        ^j./-         ..  ■.-.,  i 

paper ;  if  an  affidavit  oi  service  is  produced  that  autho- 

Tises  the  Court,  in  die  absence  of  the  Defendant,  not  to 

over-rule  the  demurrer,  but  to  hear  the  Plaintiff. 
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1818.^ 


RAVEN  V.  WAITE.  '      ^^^w- 

P RANGES  RAVEN   haying,   in    1809,   exhibited     A  sum  being 
articles  ^  of  the    peace  against  her  husband  John  t^mfto  apply 

Raverif    he  executed  a  deed  of  separation,  by  which' the  interest 
1-    I         .^  ,     .  1,  .'towards  the 

some  property  ot  the  wife,  prodncuig  a  small  annual  maintenance 

income,  was  conveyed  in  trust  for  her  separate  use,  she  ^<*  «"Pportof 
agreeing  to  take  upon  herself  the  maintenance  and  edu-  ated  from  her 
cation  of  her  six  infent  children  by  her  husband.   From  f^jJ^oJ;*® 
tile  date  of  the  deed,  the  husband  and  wife  had  con-  nephew,  with 
tinued  to  live  apart,  the  husband  neither  contributing,  loJSnee  on 
Bor  being  in  circumstances  to  contribute  towards  the  condition  of 
maintenance  of  his  wife  and  children.     The  wife  being  her  children, 
unable  to  provide  for  their  support,  Josiak  North  j  th6  and  assisted  by 
husband's  uncle,  assisted  her  by  the  advance  of  several  nuity  from  the 
sums;  and  about  the  Ist  of  Navembe?-,  1809,  fixed  his  h^fnKJd^ 
voluntary  allowance  to  her  at  60/.  a-year,  which  he  paid  the  raunte- 
quarterly  tai  his  death,  on  the  5th  of  November,  1815.     ^ucat?o°n  of 

her  children 

By  his  will,  dated  the  2d  of  April,   1810,  Josiah  youngest 

North  bequeathed  to  each  of  the  children  of  his  nephew  should  attain 

»«  itiiii.  ,  ,      21,  and  after 

John  Raven,  who  should  be  hvmg  at  the  testator's  de-  that  event  to 

cease,  9001.,  to  be  paid  as  they  respectively  attained  th^  ^  she  remain- 
age  of  twenty-one  years ;  directing,  that  in  case  any  of  ed  the  wife  or 
them  should  die  under  that  age,   unmarried  and  with-  ^Jewnt^hu^ 
out  issue,  their  shared  should  sink  into  the  residuum  of  oand;  with  a 
his   personal  estate ;    the  testator  then  bequeathed  to  case  of  her 

John  Waite,  John  Day,  and  RobeH  Day,  (his  executors  death  or  mar- 

,  ,     .  .  r  .  y  •      "*^?e  before 

and  devisees  m  trust,)  1600/.    upon  trust,  to  place  the  that  event,  to 

same  at  interest  on  government  or  real  security,  and  to  ^g  the  dnU^ 

pay  and  apply  the  interest  and  proceeds,  from  time  todme,  dren  under 

their  care, 
y*.R,  is  tiot  entitled  to  interest  from  the  death  of  the  testator;  the  exception 
to  the  general  rule,  in  case  of  l«^ctes  by  persons  in  loco  parentk,  not  extending 
in  favour  of  an  adult  legatee^  and  the  will  expressly  directing  payment  to.  certaii^ 
mnnuitEuits  within  a  year  from  the  testator's  death. 

O  o  4  as 
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1418.        as  the  same  should  become  due^  for  the  maintenance 
and  support  of  Frances  Maven^  and  the  maintenance, 
education,  and  bringing  up  of  all  and  every  her  chil- 
dren, until  the  youngest  of  them  should  attain  his  or  her 
age  of  twjsnty-one  years;  and  from  that  event,  to  pay 
the  interest  of  the  sa^d  sum  of  1600/.  to  Frances  Saoen^ 
during  such  part  of  her  life  as  she  should  remain  the 
wife  of  the  said  John  Baven^  for  her  own  sole  and  sepor* 
rate  use,  and  he  directed  that  her  husband  should  not 
intermeddle  therewith,  neither  should  the  same  be  sub- 
ject  to  his  debts,  control,  or  engagements,  and  that  her 
receipt  should  be  a  sufficient  discharge  to  his  trustees; 
and  in  case  of  the  death  of  John  Baven,  he  directed  hi$ 
trustees  to  pay  the  interest  to  Frances  Raven  during  such 
pATt  pf  her  life  as  she  should  continue  his  widow,  but  ii( 
case  she  should  die  during  the  life  of  her  husband,  of 
in  case  of  his  death  before  her,  should  intermarry  with 
any  otiier  person,  then  he  directed  that  his  trustees,  and 
(he  survivor  of  them,  his  executors,  &c,  should  take  the 
sai4  children  under  their  sole  care  and  management,  (as 
it  was  his  express  will  that  John  Raven  should  not  re- 
ceive any  benefit  arising  from  the  sum  of  16002.,)  and 
apply  the  interest  thereof  towards  the  maintenance, 
education,  and  bripging  up  of  all  and  every  the  said 
children,  until  the  youngest  pf  them  should  attain  the 
Hge  of  twenty-one  years ;  and  when  the  youngest  shouI4 
have  attained  that  age,  he  directed  that  the  said  prin- 
cipal sum  of  1600/.,  and  the  interest  then  due  thereon, 
(in  case  Frances  Raven  should  be  then  dead  or  married 
again,)  should  sink  into  the  •  residuum  of  his  personal 
estate  for  the  benefit  of  the  persons  entitled  thereto, 
The  testator  also  bequeathed  to  John  Ra'oen  an  annuity 
of  20/.  for  his  life,  and  to  other  persons  various  annui- 
ties, with  directions  for  their  commencement  from  th^ 
first  quarter-day  ensuing  his  death. 
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The  bill  filed  in  behalf  of  Frances  Raven  (by  her        jsis 
wtest  fiiend)  agunst  the  executory  of  Norths  prayed  a 
declaration  that  she  was  entitled  to  the  interest  on  the 
sum  of  1600^  from  the  testator's  death,  and  payment      Waitk, 
accordingly. 

Mr.  Bell  and  Mr.  Barber^  fi>r  the  Plaintiffi 

The  rule,  that  a  pecuniary  legacy  bears  interest  only 
from  the  expiration  of  a  year  after  the  death  of  the  testa- 
tor, is  subject  to  various  exceptions.  Legacies  for  the 
benefit  of  the  testator's  infent  children,  Cricket  v.  Dol- 
by  (a),  or  of  persons  towards  whom  he  stands  in  loco 
parentis^  Acherley  v.  Wheeler  (6),  HiU  v.  HiU  (c) ;  or,  in 
general,  under  circumstances  from  which  the  court  in- 
fers an  intention,  that  the  legacy  should  be  applied  for 
the  support  of  the  legatee,  Bedford  v.  Tobin  (rf),  2^- 
reU  V.  Tyrrell  [e\  bear  interest  immediately  from  the 
testator's  death.  lu  this  case,  the  testator  avowedly 
placed  himself  in  loco  ^parentis  to  the  plaintiff  and  to  her 
children,  allowing  an  annuity  during  his  life,  and  be- 
cjueathing  the  legacy  in  question  expressly  for  their  sup« 
port.  The  bequest  is  for  the  benefit  of  the  children  as 
well  as  of  their  mother,  and  had  she  died  before  the 
testator,  the  children  would  have  been  indisputably  en- 
tided  to  interest  from  his  death  ?  Upon  what  principle 
can  tlieir  claim  be  prejudiced  by  her  participation? 
Lord  Alvardey  expressed  a  decided  opinion,  that  a  wife 
is  within  the  same  exception  as  a  child,  (y*)  Another 
Qrcumstance  also  exempts  this  case  from  the  general 
rule :  the  capital  of  the  legacy  is  given,  not  to  the  chil- 
dren, but  to  the  residuary  legatees,  and  their  tide  to  the 
interest  ceases  at  the  age  of  twenty-one.  It  has  been 
decided,  that  the  tenant  for  life  of  a  residue  is  entided  to 

(a)  3  Vet.  10.  (&)  1  P.  W.  78J.  (c)  3  Ve$.  ^  Bea>  183. 

id)  I  Vet.  308.  (e) ,  4  Vdt.  1.  (/)  3  Vet.  1«. 

interest 
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1818.  iotereKt  from    the  death  of  the  te«t4tor«     GiUan  r. 

'^-    ^  jBo«.  (fl)    The  benefit  given  to  the  dbildren  is  w  an- 

V.  nuity  commencing  at  the  testator's  death. 


Waits. 


Mr.  JFimblanque  and  Mr.  Blenman^  for  the  Pefendants.. 

None  of  the  exceptions  to  the  general  rule  compre- 
hend this  case»  a  lega^  by  a  stranger  to  an  adtdi.  The 
testator  was  under  no  moral  obligation  to  provide  for 
the  objects  of  his  bounty ;  the  mere  direction  to  apply 
the  interest  for  their  midntenance,  will  not  alone  entide 
the  legatee  to  interest  from  the  death  of  the  testator. 
Beckford  v.  Tobin.  The  benefit  here  is  given  to  the 
mother,  not  to  the  children;  and  it  has  been  decided,  that 
a  bequest  of  the  interest  of  a  fund,  to  an  individual  who 
has  no  child,  for  the  maintenance  of  herchildr^i,  is  due 
to  that  individual,  (ft)  The  mother  being  adult,  this  case 
is  within  the  terms  of  Lommdes  v.  Ixmndes  (c),  in  which 
the  Court  of  Exchequer,  over-ruling  the  dictum  of  Lord 
Alvanlet/f  declared  that  the  exception  is  not  extended  to 
adults.  The  testator  has  directed  that  some  annuities, 
created  by  his  will,  should  commence  from  the  quarter- 
day  succeeding  his  death ;  had  he  intended  that  interest 
on  thb  legacy  should  be  payable  before  the  usual  period. 
It  is  presumable  that  he  would  in  like  manner  have  ex- 
pressed that  intention. 

TAe  Master  of  the  Rolls. 

My  present  impression  is,  that  the  Plaintiff  cannot 
sustain  her  claim,  either  on  the  language  of  the  will,  ou 
principle,  or  on  authority. 

(a)  7  yet.  89.  And  see  Francis  v.  Foimg,  9  Fes.  55^^  But  it 
has  since  been  decided  by  the  present  Vice  Chancellor,  that  a  resi* 

^ikiary  le^tee  for  life  is  not  entitled  to  interest  until  the  expiratioQ 
of  a  year  from  the  death  of  the  testator.    SMt  v.  UolUtigwortk, 

(b)  JlapuHond  y.  Ncame,  anki^  pVj^* 
(r)  15  K«.  301. 

The 
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The  Pkintiff,  to  whom  the  hgBcy  wtts  primarily  1818. 
giten,  is  adult,  a  wife  separated  fitxm  her  husband,  with 
separate  maintenance,  the  amomit  of  which  doed  not 
appear,  given  to  her  on  condition  of  maintaining  her 
diildren :  her  situation  in  life  is  not  in  evidence,  whe- 
ther she  is  in  circumstanoes  to  provide  for  hersdf ;  but 
it  appears,  that  in  addttidn  to  her  separate  maintenanoe, 
die  testator  allowed  to  her  an  annuity  of  602.  The  quesr 
tion  is,  whether  he  intended  that  interest  should  eom* 
mence  on  this  legacy  from  his  death  ?  The  undisputed 
general  rule,  that  a  legacy  carries  interest  only  from  the 
expiration  of  a  year  after  the  death  of  the  testator,  is 
founded  on  this  reason,  that  interest  is  given  for 
hon*payment  of  the  legacy  when  due;  and  that  a  legacy. 
for  the  payment  of  which  no  other  period  is  assigned  by 
the  will,  is  not  due  till  the  end  of  the  year :  but  that 
general  rule  has  excqptions;  asad  however  reluctiint  the 
eonn  may  be  to  admit  them,  as  productive  of  litigation, 
and  the  difficulty  of  knowing  where  to  stop,  established 
and  authorized  exceptions  must  prevail*  The  first  ex^ 
ception  is  a  specific  legacy,  an  immediate  gift  of  the 
fund  with  all  its  produce,  (a)  This  legacy  is  clearly  not 
specific  Another  exception,  which  raises  the  present 
questicm,  is,  a  legacy  for  the  maintenance  of  the  infent 
children  of  the  testator.  The  foundations  of  that  excep- 
tion are,  the  natural  obligation  of  the  parent  to  provide 
for  his  child,  and  the  incompetence  of  the  child  to  give 
a  dischaige  for  the  principal.  The  Court,  therefore^ 
concludes  that  the  parent  has  postponed  payment  of  the 
principal,  in  respect  only  of  this  inabilify  to  give  a  dia- 
charge,  and  infers  an  intention  that  interest  shall  be 
paid  immediately. 

It  is  unnec^sary  here  to  inquire  whether  the  excep- 
tion has  not  been  extended  in  favour  of  children  without 

(fl)   Barringlon  v.  Triiirbm,  6  K«.  343. 

any 
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18liB.  any  very  solid  gvound;  but  can  any  authority  be  firand 
which  carries  the  exception  further?  All  the  cases 
decided  are  cases  of  in&nts.  In  Cricket  ▼.  Dolh^  {a\ 
the  reasoning  of  Lord  Alvanley  is  expressly  confined  ta 
infants ;  in  Beckford  v.  Tobin{b\  Lord  Hardwicke  ex- 
tended the  exception  to  the  case  of  an  iU^timate  child, 
founding  his  decree  on  the  in&ncy  of  the  legatee ;  and 
in  HiU  V.  HiU  (c),  Sir  WUUam  Grant  recognized  the 
authority  of  Bedford  y«  Tabin,  upon  the  point  of  in* 
fancy,  and  adopted  the  same  principle.  In  Lomndes  y« 
Laamdes  {d)^  the  Court  of  Exchequer  decided,  that  in 
the  case  of  illegitimate  children  in&ncy  will  not  autho* 
rize  an  exception  to  the  general  rule.  I  own,  I  do  not 
see  the  distinction  between  that  case^  so  &r  as  the  Hooks 
were  concerned,  and  Beckford  v.  Tobin ;  the  declared 
and  principal  purpose  of  the  testator  was  not,  as  by  what 
I  cannot  but  think  a  forced  construction,  the  court 
held,  to  prevent  alienadon,  but  to  provide  maintenance. 
There,  however,  under  the  circumstances,  the  Court 
refused  to  extend  the  excqition  to  a  legacy  in  &vour  of 
an  in&nt ;  but  no  case  has  been  produced  in  which  it 
ever  was  extended  to  a  legacy  in  favour  of  an  adult, 
though  cases  innumerable  must  have  occurred  of  lega- 
cies to  persons  aged  and  decrepid,  objects  of  the  test»* 
tor^s  bounty  during  his  life* 

On  what  principle  could  such  an  exception  in  &vour 
of  adults  be  founded?  On  necessity?  But  it  is  said, 
that  the  circumstances  of  the  legatee  are  immateriaL 
On  the  terms  *^  maintenance  and  suf^rt?*  What 
charm  is  there  in  those  words  ?  In  what  instance  of  an 
adult  legatee  have  they  been  held  to  confer  a  right  to 
immediate  interest?  Neither  reason  nor  authority 
extend  the  exception  to  adults.    The  only  instance  in 

(a)  J^  Vet.  1 6.  (A)  1  Ve9. 308. 

(c)  ^^Tci.SfBea,  18J.  {d)  15  Vet.^\. 

which 
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which  such  a  doctrine  has  been  countenanced,  is  the  1818. 
dictum  of  Lord  Alvatdey  in  Crieket  v.  DdUnf^  that  *^a 
wife  would  come  under  the  same  exception  as  a  child  f 
but  he  immediatdy  reduces  the  authority  of  that  dictunit 
by  acknowledging  that  all  his  learning  and  experience 
had  discovered  no  such  case;  and  suggesting,  that  it 
could  hardly  ever  happen  that  a  wife  has  not  some  other  ^ 
provision.  I^ord  Mvanley  adds,  *^  and  that  may  make 
a  difference  in  the  case  of  a  child;"  intimating,  that  the 
claim  of  a  wife  partially  provided  for  might  be  distin* 
guished  from  the  claim  of  a  child. 

Opposed  to  the  dictum  of  Lord  Alvat%Uy  thus  quair* 
fied,  is  the  direct  decision  on  the  point  by  the  Court  of 
'Exchequer  in  Lonmides  v.  Lotoondes;  a  decision  which 
was  unanimous,  and  pronounced  after  having  been  sus- 
pended from  a  deference  to  the  dictum  of  Lord  Alvan- 
leiff  and  for  the  purpose  of  maturely  considering  it. 
The  extension  of  the  exception  to  an  adult  is  therefore 
negatived  by  the  latest,  or  rather  the  only,  decision  on 
the  subject.  The  present  is  the  case  of  an  adult,  and 
an  adult  partially  provided  for:  the  husband  of  the 
Plaintiff  has  actually  made  a  provision  ibr  her  and  her 
children.  For  any  thing  that  appears  to  the  Court,  she 
may  be  in  affluent  circumstances. 

No  expression  in  the  will  indicates,  the  intention  for 
which  the  Plaintiff  contends.  The  disposition  in  iavour 
of  the  annuitants  shews  that  the  testator  knew  how  to 
direct  an  immediate  provision  when  such  was  his  mean- 
ing. Had  he  entertained  that  intention  in  favour  of  the 
Plaintiff^  would  he  not  have  declared  it,  and  inserted  a 
direction  for  the  payment  of  interest  from  his  death  ? 

It  is  then  insisted,  that  this  is  a  proylsion  for  the  joint 

benefit 
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.1818.  benefit  of  an  adult  parent  and  har  m&nt  diiMrai;  afad 
that  tl^B  exception  in  &y0ur  of  the  in&hts  must  prevaiL 
'But  the  gift  here  is  to  die  mother,  to  enaUe  her  to 
naintain  herself  and  her  children,  and  the  legacy  is  pay« 
able  to  her  during  her  life;  afier  her  death,  indeed,  the 
trustees  ar&  to  apply  it  fbr  ^  maintenance  of  the  chiU 
dren,  but  the  modier  is  the  primary  object  of  die  teat^ 
atoi's  bounty.  8uch  a  gift  cannot  ferm  an  excqstion  to 
^e  rtile. 

The  only  remaining  argument  is,  that  if  the  Plaintiff 
had  died  in  the  life  of  the  testator^  the  children  would 
.have  been  the  immediate  objects  of  diis  bequest.  But 
supposing  that  the  l^acy  had  been  given  to  an  affluent 
individual  for  life,  with  remainder  to  the  children,  the 
general  rule  evidently  could  not  be  affected  by  the  deadi 
of  that  individual  in  the  life  of  the  testator.  The  will 
must  be  construed  as  it  stands,  not  as  affected  by  events: 
the  rule  cannot  change  with  subsequent  accidents,  be- 
cause it  depends  on  the  intent  of  the  testator;  that  is, 
the  intent  with  which  the  will  was  written,  and  according 
to  the  state  of  circumstances  at  that  time. 

Neither  the  principle  of  the  rule,  and  of  the  acoeptions, 

therefore,  nor  the  terms  of  the  will,  support  the  Plaintiff's 

•claim.     I  cannot  carry  the  excepdon  beyond  the  autho- 

rides,  and  introduce  a  new  case  in  which  the  rule  is  to 

be  relaxed,  (a) 

Bill 

(a)  In  sunt  v.  Robinson,  12  Ves.  461.,  Sir  WWiam  Grant  refused 
to  extend  the  exception  to  the  case  of  a  wife,  remarking  that  Lord 
Alumi^'t  dictum  is  unsupported  by  authority,  notwithdCaading  the 
numerous  instances  of  legacies  to  adults.  Tlte  following  case, 
cited  by  Mr.  Maddock  Prmc.wnA  Pract,  ofdiancety,  vol.  ii.  p.  84., 
is  taken  from  a  manuscript  in  the  possession  of  the  Editor. 

i8  PETT 
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-•  Bill  dismissed ; -costs  to  be  paid  from  the  residuary       isiS. 
estate. 

Reg.  Lib.  B.  1817.  fol.  1898.. 


PETT  V.  iPELLOWS  and  Others.  .^^T' 

In  Cane. 

The  testatrix  bequeaithed  to  her  cousin  Pkineat  PeUi^%  L^acies  to 
sum  of  lOCtf.,  to  her  cousin  Peter  Pett,  200L,  to  her  cousin  ^'Jj^^P^^' 
Elwabetk  Pett^  1000^. ;  "  and  in  case  any  of  the  aforesaid  ^j^i^  |,enefit 
three  children,  Phineas,  Peter^  or  Elizabetky  shall  die  be-  ofsurvivonliip 
fore  the  age  of  twenty-one,  my  intention  being  that  their  ^'J.  V**  V^^a 
legacies  ^all  be  paid  when  they  respecdvely  attain  those  ^hg^  ^^  ^^^ 
years,  his  or  her  legacy  shall  be  equally  divided  between  a  power  to  the 
the  survivors ;  and  in  case  two  of  them  shall  die  before  the  executors  to 
age  of  twenty-one,  then  the  whole  shall  %o  to.  the  survivor,  of  the  l^i^es 
I  also  give  a  power  to  my  executors  to  apply  any  part  of  the  towards  the 
aforesaid  legacies  towards  the  maintenance  or  education  of  "^SSees 
the  aforesaid  three  children,  during  their  minority,  as  in  bear  interest 
'their  discretion  they  shall  think  fit."     The  question  aiising  from  the 
upon  this  will  was,  whether  the  legacies  should  carry  inte-  i^^atrCc  •  ilhe 
rest,  and  if  so,  from  what  time  ?  infants  being 

her  cousins, 
and  destitute 
The  Lord  Chakc&llor,  of  other  pro- 

vUion. 
It  plainly  appears  that  the  testatrix  intended  these  lega- 
cies should  carry  interest,  and  that  she  made  them  payable 
at  twenty-one  years  of  age,  for  no  other  reason  than  that  if 
*  one  of  them  died,  his  legacy  might  go  to  the  survivors.     It 
is  a  general  rule,  that  legacies  do  not  of  their  own  nature 
.  carry  interest  till  default  is  made  in  payment ;  if  of  an  inde-  ' 

finite  legacy,  from  a  year  afler  the  death  of  the  testator;  if 
'  mkde  payable  at  a  future  day,  then  to  carry  interest  from 
'such  time  of  payment:  but  this  is  in  case  of  strangers  only ; 
for  in  case  of  a  child  unprovided  for,  the  legacy  shall  carry 
.interest  from  the  death  of  the  father  or  mother  who  gave  it. 
.  In  tlie  present  case,  the  l^ate^ s  are  called  cousins,  an^  it  js 

admitted 
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admitted  in  the  answer  that  they  had-  no  other  subsist* 
ence. 

Therefore  decreed,  that  the  executors  should  be  account- 
able for  interest,  from  the  death  of  the  testatrix,  and  that 
what  had  been  paid  for  education  and  maintenance  should 
be  deducted,  and  what  remained  should  be  placed  out  in  the 
funds  till  the  legatees  came  of  age,  and  then  to  apply  to  the 
Court  to  haye  them  paid. 


It  was  said  at  the  bar,  that  the  late  Attameif'General  and 
Mr.  Mead  had  given  their  opinion  that  these  legacies  would 
not  carry  interest. 


May  21. 

A  testator 
having  direct- 
ed le^cies  to 
be  paid  at  the 
expiratiod  of 
six  months 
after  his  de* 
cease,  without 
deduction,  the 
legatees  are 
entitled  to  the 
full  amount, 
and  the  legacy 
duty  must  be 
pud  by  the 
executors. 


BARKSDALE  v.  GILLIAT. 

TIY  his  will,  dated  the  SOth  of  December,  1814, 
"^^  TTiovnasDent  bequeathed,  among  other  pecuniary  le- 
gacies, 500/.  to  the  Plaintiff.  The  will  contained  the  fol- 
lowing clause :  ^^  I  desire  my  executors  to  make  payment 
of  all  the  legacies,  indudbg  the  charitable  donations 
or  legacies,  without  any  deduction,  as  given  and  be- 
queathed in  this  my  will,  at  the  expiration  of  six  months 
from  the  time  of  my  decease,  or  sooner  if  convenient: 
and  I  desire  they  will  make  sale  of  my  property,  my 
fifty-four  shares  in  the  Commercial  Docks,  my  forty 
shares  in  the  East  Ijondon  Waterworks,  and  all  the 
shares  I  have  or  may  have  in  the  Banks  of  Virginia, 
and  likewise  my  stock  or  property  in  the  British  funds, 
and  all  other  property  I  have  or  may  hereafter  possess, 
for  that  purpose.  A  list  of  all  my  property  at  this  time^ 
or  rather  a  statement  of  the  presumed  amount  of  the 
19  same 
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same,  is  left  with  this  will»  being  aboat  40,(K)0/L  sterlmg.  1«1S. 
I  do  hereby  direct  that  my  said  executors  shall  make 
pajrment  of  my  debts,  if  any,  my  fkneral  exp^ises, 
stamp-duty,  and  charges  of  proving  this  my  will,  and 
all  other  charges  or  expenses  whatsoever,  out  of  the  sur- 
plus which  may  remain,  or  residue  of  my  effects." 

With  the  testator^s  will  was  enctosed  a  writing  dated 
^Ist  of  December^  1814^  in  these  words:  '*  Private  re- 
marks relative  to  my  wilL  My  property,  by  an  estimate, 
I  have  made  out  and  left  with  my  private  papers,  ex- 
clusive of  interest  and  dividends,  which  may  be  re* 
ceived,  will  be  about  40,000/.  or  41,000/.;  the  different 
sums  left  in  my  will  amount  to  S6,700/.  sterling.  When 
die  Commerdal  Dock  shares,  the  East  London  Water- 
works shares,  the  VirgiHia  Bank  atock,  and  my  pro- 
perty in  the  British  funds  are  sold,  my  executors  wiU 
be  enabled  to  pay  the  legacies  and  donations  within  the 
dme  stated,  and  have  a  surplus  of  about  SOOO/.  Out 
of  this  sulcus  sum  is  to  be  paid  my  debts,  (if  any,) 
the  stamp-duty,  and  expense  of  proving  my  will, 
funeral  and  all  other  expenses.  7.  C  and  Co's.  note 
for  5000/.,  can  be  paid  to  7.  C.  as  his  legacy.  In  ad- 
dition to  tjhe  surplus  above  stitfed,  are  debts  due  to  me 
in  Firgimoj  North  Carolina^  &c.  G.  J",  of  Petersburg^ 
Virginiitj  is  agent,  having  the  books,  bonds,  and  ac- 
counts, and  acting  under  a  power  of  attorney.  The 
presumed  value  of  these  debts  is  4000  dollars.  The 
residueof  myefiects  when  all  tiie  payments  are  made, 
«id  all  the  diums  are  paid,  is  to  be  equally  divided 
among  my  executors." 

Soon  after  the  death  of  the  testatbr,  one  of  the  exe- 
cutors proved  the  will,  together  with  the  testamentary 
pi^er.  After  pigment  of  the  testator^s  debts,  a  surplus 
remained  more  lihan  sufficient  to  satisfy  all  his  legacies 

Vol.  I.  P  p  and 
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1818.  and  bequests,  his  property  having  been  consideraUj 
augmented  since  the  date  of  the  will,  by  the  rise  of  the 
public  funds  of  tliis  country. 

The  bill  filed  against  the  executors  prayed  payment 
of  the  legacy  of  500/.,  without  deduction.  The  defepd* 
ants  insisted  on  deducting  the  legacy  duty. 

On  this  day  die  Plaintiff  moved,  that  the  Defendants 
might  be  ordered  to  pay  the  legacy  without  deduction. 

Mr.  Bell  and  Mr.  Roupely  in  support  of  the  motion, 
rehed  on  the  terms  "  without  deduction,'*  which,  if  the 
executors  were  allowed  to  deduct  the  legacy-duty,  would 
become  nugatory. 

Sir  Samuel  RomiUy  and  Mr.  Clason^  against  the 
motion. 

The  legacy  duty,  although  for  the  prevention  of  fraud 
the  legislature  has  required  k  to  be  paid  by  the  executor^ 
is  not  a  deduction  from  the  legacy,  but  a  charge  upon 
the  legatee  after  payment  of  the  legacy.  The  testator 
has  specified  the  charges  which  he  meant  his  executors 
to  defiray,  the  stamp-duty,  and  expenses  of  proving  his 
will.  If  the  executors  are  to  pay  the  legacy-duty,  in 
addition  to  the  legacy,  the  amount  of  the  testator's 
estate  at  hb  death  would  not  be  sufficient  to  pay  all  the 
legacies ;  and  the  additional  sum  will  itself  be  subject 
to  duty,  the  payment  not  being  expressly  directed  in 
terms  required  for  the  purpose  of  exemption,  by  stat 
36  Geo.  S.  c.  52.  §  21. 


.   The  Lord  Chancellor. 

It  $eems  admitted,  that  unless  some  qualified  con- 
struction can  be  put  on  the  words  ^*  without  deduction," 

the 
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the  will  ought  to  be  construed  as  directing  payment  of       1818. 
the  legacies  without  deduction  of  the  legacy-duty,  as  be-     ^  ~  ^ 
tween  the  pecuniary  and  residuary  legatees.     It  is  con-  v. 

tended,  first,  that  the  legacies  being  payable  at  the  end  Gilliat. 
of  six  months,  the  words  "  without  deduction"  mean 
payment  of  the  full  amount,  without  any  allowance  on 
account  of  pajmfient  before  the  expiration  of  the  usual 
period,  a  year :  that  the  executors  were  to  pay,  at  the 
earlier  period  assigned,  as  much  as  would  otherwise  have 
been  payable  at  the  ordinary  time.  The  difficulty  of 
that  argument  consists  in  tliis,  that  the  same  construc- 
tion must  have  been  adopted,  if  the  will  had  not  con- 
tained the  words  "  without  deduction ;"  because,  with  or 
without  those  words,  a  duty  is  imposed  on  the  executors 
of  making  payment  at  the  end  of  six  months,  or  sooner, 
if  the  funds  could  be  conveniently  applied.  It  struck 
me,  that  the  legatees  living  in  distant  parts,  some  in 
Philadelphia,  &c.  the  meaning  of  the  testator  might  be, 
that  their  legacies  should  be  paid  without  any  charge  in 
respect  of  tlie  difficulty  of  making  payment  among  indi- 
viduals so  resident;  on  reconsideration,  I  think  that 
argument  rests  too  much  on  conjecture. 

The  case  amounts  to  this :  the  testator,  shewing  that  Circumstancci 
he  is  estimating  the  amount  of  his  property,  and  its  |^  "^^ch  the 
adequacy  to  the  payments  which  he  directs,  the  Court  is  petent,  for  the 
competent  to  examine  the  proportion  of  that  property  to  ofa^^to" 
those  demands.     Calculations  of  property  are  clearly  eiaminethe 
evidence  in  a  case  in  which  the  testator  has  stated  on  testator's 
his  will,  how,  as  he  imagines,  his  property  will  stand,  ®^t*^®- 
after  the  dispositions  which  he  has  made;  and  i^  by 
the   testamentary  paper   annexed  to  his   will,  he  had 
shewn  that  the  funds  would  not  be  sufficient  to  pay 
the  legacies  and  the  legacy  duty,  the  legacies  must  be 
paid,  charging  the  duty.  As  far,  however,  as  I  am  master 
of  figures,  I  cannot  discover  that;  and,  therefore,  though 
P  p  2  I  have 
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Babksdale 

GiLUAT. 


I  have  a  suspicion  that  the  testator  intended  that  the  le- 
gacy duty  should  be  deducted,  my  opinion,  subject  to 
considerable  doubt,  is,  that  these  legacies  must  be  paid 
without  deduction  of  the  legacy-duty. 


Rolls, 

Juneia. 

JufyS.  15. 

AtMtator 
having,  by  his 
will,  cnrected 
his  executors 
to  transfer 
500^,  part  of 
his  residuary 
estate,  to 
H.  y^  and 
made  a  speci- 
fic disposition 
of  the  other 
parts,  and 
naving  after- 
wards drawn  a 
pen  through 
the  name  of 
J7.iVlyand  by 
a  codicil  de- 
dared  that  he 
razed  her 
name  out  of 
his  will  with 
his  own  hand; 
the  500/.  be- 
long,  as  un- 
disposed of,  to 
his  next  of 
kin.  The  costs 
of  ascertain- 
ing the  right 
to  that  sum, 
paid  thereout, 
in  exemption 
of  the  general 
residue. 


SKRYMSHER  i;.  NORTHCOTE. 

TftY  his  will,  dated  the  19th  of  June,  1794,  Simeon 
■*^  Coley^  after  a  direction  for  the  payment  of  his  dd>ts 
and  some  pecuniary  l^acies,  (including  10/.  to  each  of 
his  executors  for  their  trouble  in  executing  the  trusts  of 
his  will,)  bequeathed  to  trustees  all  the  residue  of  his 
estate  and  eficcts,  upon  trust  to  sell  and  convert  into 
money  such  parts  as  should  not  consist  of  money,  and 
invest  the  same,  together  with  all  the  rest  of  his  estate 
and  eflfects  not  already  invested  in  the  funds,  in  ^e  pur- 
chase of  5  per  cent.  Bank  annuities,  and  to  stand  pos- 
sessed of  all  his  said  estate  and  efiects,  and  of  the  funds 
and  securities  for  the  same,  upon  trust  to  pay  the  divi- 
dends and  annual  produce  between  his  two  daughters, 
Elizabeth  Amelia  Coley  and  Helen  Cokj/j  in  equal  pro- 
portions for  their  separate  use^  during  their  respective 
lives,  and  after  the  respective  decease  of  his  said  daugh- 
ters as  to  their  respective  half  parts,  in  trust  for  all  and 
every  their  children,  who  being  sons,  should  attain 
twenty-one,  or  bdng  daughters,  should  attain  twenty- 
one  or  be  married.  The  will  then  proceeded  thus: 
**  And  in  case  of  and  after  the  death  of  either  of  my  said 
daughters,  Elizabeth  arid  Helen  Ccley,  without  leaving  any 
issue  entitled,  or  who  shall  live  to  become  entitled,  to 
the  half  part  or  share  of  her  so  dyings  then  as  to  the 
I  half 
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half  part  or  share  of  her  whose  issue  shall  80  fail,  upon 

trust  to  pay  or  transfer  800/.  5  per  cent.  Bank  annuities,. 

part  of  such  moiety,  unto  my  son  Simeon  Cdeyy  his    ^    ©. 

executors  and  administrators,  and  upon  trust  to  pay  or   Northcote, 

transfer  500/.  like  annuities,  other  part  of  such  moiety, 

unto  my  <^  daughter  Hannah  Northcotey  wife  of  Thomas 

JSforthcote^  o(  Piety-street^^  {a\  in  the  parish  of  St  James^ 

CterkervaoeUy  in  the  county  of  Middlesex,  goldsmith,  her 

executors  and  administrators,  and  upon  trust  to  pay  and 

apply  the  interest,  dividends,  and  annual  produce  of  the 

remaining  part  of  such  lait-mentioned  moie^,"  for  the 

separate  use  of  the  survivor  of  his  two  daughters  during 

her  life,  in  the  same  manner  as  her  original  moiety ; 

and  after  the  death  of  the  survivor,  the  remainder  of 

the   moiety  of  his  daughter  first  dying  without  issue, 

and  the  original  moiety  of  the  survivor,  to  be  in  trust 

for  the  children  of  the  survivor,  in  the  same  manner  as 

their  mother's  original  moiety ;  and  in  case  of,  and  after 

the  decease  of  the  survivor  of  his  daughters  Elizabeth 

and  Helen,  without  leaving  any  issue  who  should  live  to 

become  entitled  to  the  said  trust  monies,  he  bequeathed 

one  moiety  of  all  the  residue  of  the  trust  monies  to  his 

son  Simeon  Cola/,  his  executors,  &c.  absolutely,  and  the 

other  moiety  *^  unto  my  said  daughter  Hanah  Norths 

cot^  {a),  her  executors,  &c.  absolutely.     The  testator 

then  appointed  John  Swertner,  and  his  son  Simeon  Cdey, 

joint  executors. 

A  codicil,  executed  by  tlie  testator  on  the  7th  of 
June,  1798,  contained  the  following  clause:  **  I  razed 
the  name  of  Northcote  out  of  my  will  with  my  own 
hand.     S.  Cdey^ 

{a)  In  the  ori^nal  will,  a  pen  had  been  drawn  through  the  words 
printed  betwt e  sivverted  commas. 

Pp  3  On 
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1818/  On  the  22d  of  June^  1 798,  the  testator  died,  leaTing  ft 

Skrymsheb     ^"'  Simeon  Cdey^  and  three  daughters,  Hannah  North-^ 
V.  cotej  Elizabeth  Amelia  Cciey^  and  Helen  Cciejf^  his  next 

of  kin.  Helen  CcHey  died  on  the  Sd  of  August^  1815, 
unmarried,  having  attained  twenty-one.  By  her  will, 
dated  the  29th  of  Jtdy  preceding,  she  gave  the  whole  of 
her  property  to  her  sister  Elizabeth  Amelia  BttrraWy 
(formerly  Coley^)  without  naming  any  executor.  On  the 
13th  of  January^  1811,  Simeon  Ccley^  the  son,  died, 
having  by  his  will,  dated  the  13th  of  March^  1808, 
giveil  all  sums  of  money  and  other  proper^  to  which,  at 
the  time  of  his  decease,  he  should  be  entitled  under  the 
will  of  his  &ther,  and  the  stocks,  funds,  and  securities, 
in  which  such  sums  of  money  and  other  property  should 
be  then  invested,  to  Christian  Ignatius  Latrobe^  John 
Lewis  Wollin,  and  John  Clarke,  in  trdst  for  his  two 
daughters,  Frances  Elizabeth,  (afterwards  married  to 
John  Shymsher),  and  Ann  Amelia,  (afterwairds  married  to 
William  Croft' Fish,)  equally,  to  be  vested  at  their  respec- 
tive ages  of  twenty-one  years. 

The  bill  filed  by  Shymsher  and  Fish,  and  their  re- 
spective wives,  against  the  trustees  named  in  the  will  of 
Simeo7i  Coley,  the  younger,  Hannah  Northcote,  and  Eli- 
zabeth Amelia  Butrax,  prayed  a  declaration  of  the  rights 
of  the  parties  claiming  under  the  wills  of  the  father  and 
the  son.  The  question  argued  at  thehearing  was,  who 
were  entitled  to  the  sum  of  500/.  five  per  cent  bank- 
annuities,  part  of  Helen  Coleifs  moiety  of  the  residuaiy 
estate  of  her  father,  given  in  the  event  of  her  death 
without  issue,  to  Hannah  Northcote,  whose  name  the 
testator  afterwards  erased. 

Mr.  Tramr  and  Mr.  Maddock  for  the  Plaintiffs,  Mr. 

Hart 
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Jfiart  and  Mr.  Hone  for  Hannah  Northcote^  and  Mr.  BeU        1818. 

fox  the  executors  of  the  son.  J^ '-  *-' 

Skrymshbr 

The  bequest  of  the  sum  of  500/.  stock,  was  revoked  Noethcote. 
by  the  erasure  of  the  name  of  the  legatee,  and  no  other 
disposition  of  it  being  contained  in  the  will,  that  sum 
passes  as  undisposed  of  to  the  next  of  kin.  In  this  re- 
spect a  residuaiy  bequest  differs  from  every  other.  A 
specific  or  pecuniary  I^;acy  being  revoked,  or,  from  what- 
ever cause,  foiling  becomes  apart  of  the  residue  for  the 
benefit  of  the  residuary  l^atee ;  but  if  a  gift  of  some  por- 
tion of  the  residue  itself  &ils,  the  residue  being  given  as 
in  this  instance,  in  distinct  shares,  the  share  so  &iling  will 
not  accrue  to  the  remaining  shares,  but  belongs  as  un- 
disposed of  to  the  next  of  kin.  BagooeU  v.  Dry  (a). 
Page  V.  Page,  {b)  In  LeaJce  v.  Robinson  (c).  Sir  W?/- 
liam  Grant  observing,  that  *^  with  regard  to  personal 
estate,  every  thing  which  is  ill  given  by  the  will  fiills 
into  the  residue,  and  that  it  must  be  a  very  peculiar 
case  indeed  in  which  there  can  at  once  be  a  residuary 
clause^  and  a  partial  intestacy,"  subjoins  the  qualifi- 
cation, "  unless  some  part  of  the  residue  itself  be  ill 
pven."  In  CressweU  v.  Cheslyn  {d ),  the  testator  having 
by  his  will  given  his  residuary  estate  among  his  three 
children,  equally  as  tenants  in  common,  by  a  codicil 
revoked  the  appointment  of  one  of  the  residuary  lega- 
tees, giving  to  her  a  pecuniary  legacy.  Lord  Northings 
ton  declared  that  her  share  belonged,  not  to  the  other 
residuary  legatees,  but  to  the  next  of  kin ;  and  his 
decree  was  affirmed  in  the  House  of  Lords,  {e)  The 
objection  to  that  decision  suggested  by  a  high  legal  au- 

(n)  1  P,  Wnu,  700.,  and  see  the  cases  cited  by  Mr.  Cm,  n.  2. 
{b)  2  P.  Wmt.  489.     Sir.  820.     Mos.  42. 
\c)  3  Mer.  363.     See  p.  393.  (</)  2  Eden^  123. 

{J)  C/tesit/n  V.  Crestweil,  3  Bro.  P.  C.     Ed.  Tond,  246. 

P  p  4  thority. 


570  CASES  IN  CHANCERY. 

*  1818*  tfaority(a),  is  not  appKcaUe  to  the  present  ease;  tbe 

^    '  '  ■  ^  words  of  gift  or  declaration  .of  trust  remaiping  ia  tlas 

9.  will,  and  nothing  being  erased  but  the  name  of  the 


Mr.  Parker  for  Mrs.  Bumm. 

The  testator  havbg  erased  die  name  of  Hanah 
Norihcoie  fiom  his  will,  and  by  his  codicil  recognised 
the  erasure,  denoted  a»  intention  wholly  to  revoke  and 
annul  the  gift  to  her.  The  will,  therefore,  must  be  read 
as  if  that  clause  had  never  been  inserted  in  it.  No 
reason  is  assigned  for  imputing  to  the  testator  the  de- 
sign to  die  intestate  as  to  this  stock.  The  will  and  codicil 
stand  as  if  the  beqnest,  which  is  revoked,  had  never 
been  expressed ;  and  under  the  will  so  framed  Mrs.  JBur- 
row,  in  addition  to  her  share  of  the  capital  of  the  500/. 
stock,  as  one  of  the  testator's  next  of  kin,  and  as  the 
executrix  xXHden  Cote^f  is  entitled  to  the  dividenda  of 
the  stock  during  her  life. 

TTIe  Master  tffhe  Rolls. 

The  question  with  re^ct  to  the  sum  o(  5002.  bank- 
annuities,  given  by  the  will  of  Simeon  Coiey  the  &ther, 
is,  whether  the  rule  applicable  to  residue  is  different 
from  that  which  prevails  in  the  case  of  every  other  le- 
gacy ?  It  seems  dear  on  the  authorities,  that  a  part  of 
the  residue  of  which  the  disposition  &ils,  will  not  accrue 
in  augmentation  of  the  remaining  parts,  as  a  residue  of 
residue ;  but  instead  of  resuming  the  nature  of  residue, 
devolves  as  undisposed  o£  Re^due  means  all  of  which 
no  effectual  disposition  is  made  by  the  will,  other  thiin 
the  residuary  clause;  but  when  the  disposition  of  the 
re»due  itself  fails,  to  the  extent  to  which  it  fidls,  the 

(a)  Serjeant  HUl.  op.  %  Eden,  iss.  n. 

wiU 
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iriU  18  inoperatite.  In  the  instance  of  a  fesidne  given  i618. 
in  moieti^  to  hold  that  one  moiety  lapsing  should 
accme  to  the  other,  would  be  to  hold  that  a  gift  of  a  "^'v^ 
moiety  erf  the  residue  shall  eventually  carry  the  whole«  Norihcoct. 
Whatever  argument  iqpidies  to  the  entirety  of  the  moiely 
applies  to  eyeiy  part  of  it;  the  distinction  is  mere  sub- 
division.  In  this  case  the  testator,  in  the  event  of  one 
dau^ter  dying  without  children,  instead  of  disposing 
of  her  moie^  of  the  residue  entirely,  divides  il^  and 
gives  6Q0L  to  his  daughter  Hannah :  she  ceasing  to  be 
an  object  of  his  bounty^  he  substitutes  no  other  person. 
Of  that  sum,  therefore,  which;  once  formed  a  por* 
tion  of  the  residue  disposed  (^  in  the  actual  event,  no 
disposition  is  made^  and  the  testator  is  as  to  that  in* 


The  cause  was  again  mentioned  mi  the  sulgect  of  Mjr  8- 1^* 
costs^  the  question  being  whether  the  costs  should  be 
defrayed  from  the  general  residue^  or  from  the  sum  of 
500/^  the  portion  of  residue  which  had  lasped.  An 
objection  was  also  suggested  to  the  frame  of  the  suitt 
instituted  by  the  l^atees  of  Simeon  Cdy  the  son,  instead 
of  his  personal  representatives,  without  any  allegation  of 
fraud.  Elmdie  v«  M^Aulay.  (a)  The  following  cases 
were  cited  as  authorities  for  the  proposition,  that  the 
costs  should  be  paid  by  the  general  personal  estate. 
Attomof-General  v.  Earl  of  Winchdsea.{b)  Curtis  v« 
HuUon.  (c)  Cresrwdl  v.  Chesfyn  (<2),  from  the  regisr 
trar'sbook. 

(a)  3J7ro.aC.624. 

(b)  S  Bro,  C,  C,  575,9  under  the  correct  title  of  Attomey^Generalri 
Hurst,  9  Cm,564. 

(c)  14  Ve9.  557. 

(iiy  9  Eden^  125,  The  fact  is  not  mentioned  in  the  printed  re- 
port, but  by  the  register  it  appears  that  the  costs  of  all  parties  were 
paid  out  of  the  general  estate.    Reg.l4h.  A.  17S1.  fol.  iso. 

Tke 
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181^«  The  Master  of  the  Both  said,  that  the  objection  of 

SutTJfSHBB  ^"°  ^^  ^^^  '^^  ^^^  ^^  interest  of  all  parties  would 
V.  be  promoted,  by  permitdng  the  suit  instituted  tar  set- 

OBTHcon.  ^jj^^  ^  family  question  to  proceed;  that  the  cases  cited 
of  gifls  to  charities,  in  which  the  costs  had  been  ap- 
portioned between  the  charitable  fund  and  the  general 
residue,  were  not  precisely  parallel  to  the  present  case ; 
for  if  the  gift  to  the  charity  failed,  the  fund  would  fiina 
part  of  the  general  residue,  tomprehending  all  not  e£ko» 
tually  disposed  of;  but  the  question  here  was,  whedier 
the  sum  of  500/.  was  not  more  undisposed  of  than  the 
residue  distributed  specifically  among  legatees  named ; 
and  in  that  respect,  the  case  of  Cresswelly.  Chedyn  was 
more  analogous  to  the  present;  that  the  claims  of  the 
residuary  legatees,  and  next  of  kin  of  Cctey  the  elder, 
required  to  be  decided  before  any  disposition  could  be 
made  of  the  fund  in  Court,  and  the  costs  of  that  ded* 
sion  were  chargeable  on  his  estate;  but  that  the  in- 
creased expense  occasioned  by  the  institution  of  the  suit 
in  behalf  of  the  residuary  legatees,  instead  of  the  represen- 
tatives, of  Coley  the  younger,  and  by  questions  between 
them,  must  be  defrayed  from  the  estate  of  the  latter. 


The  decree  declared,  that  the  sum  of  500/.  5  per  cent. 
annuities,  in  the  will  of  Simeon  Coley  the  elder  men- 
tioned to  be  given  to  his  daughter  Hannah  Nortkcoie^ 
whose  name  was  afterwards  struck  out  of  the  will,  re- 
mained imdisposed  of,  and,  together  with  the  dividends 
accrued  since  the  death  of  Helen  Coley^  became  distri- 
butable among  the  next  of  kin  of  Simeon  Coley  the 
elder,  living  at  his  decease ;  and  directed  an  account  of 
such  dividends,  and  payment  of  them,  one-fi>urth  to 
Latrobe  and  Clarke^  the  surviving  executors  of  5.  Coley 
the  younger;  one-fourth  to  Hannah  Northcote :  one- 
fourth  to  E*  A.  Burrow ;  and  the  remaining  one-fourth 
to  E,  A.  Burram^  as  the  executrix  of  Helen  Coley.    The 

decree 
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decree  also  directed  the  Master  to  tax,  <<  as  between        1818« 
sdiicitor  and  client"  (a),  the  costs  of  all  parties,  except    g      '      1 
the  bank,  and  apportion  the  same,  and  ascertain  how  v. 

much  related  to  the  question  arising  on  the  will  of  the 
testator  S.  Cokyihe  elder,  respecting  the  500/.  bank- 
annuities,  and  how  much  to  the  800/.,  and  how  much  to 
the  residue  of  the  2700/.  {Helen  Cde^s  moiety) :  so  much 
of  the  500/.  as  would  raise  such  part  of  the  costs  as  the 
Master  should  apportion  in  respect  of  the  said  500/.  to 
be  sold  and  paid  into  the  bank  to  the  credit  of  the 
cause,  the  remainder  to  be  paid  to  the  same  parties,  and 
in  the  same  proportions,  as  before  specified  for  payment 
of  the  accrued  dividends. 

Reg.  Lib.  B.  1817.  foL  603—606. 

(a)  The  words  between  inverted  commafl,  interlined  in  the  regi-  Directions 

slrar's  book,  were  omitted  by  mistake  in  the  original  decree,  and  omitted  by 

introduced  on  an  application  by  Mr.  Maddock  for  the  Plaintifl^  mistake  in  a 

>inththe  consent  of  all  parties,  on  the  89  th  of  AprU^  1819.    See  ducSonmo- 

MadiL  Principles  and  Practice  of  Chancery,  2d  edit,  vol.ii.  p.  487,  tion  with  the 

488.,  and  the  cases  there  cited.  consent  of  all 

parties. 
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GRESLEY  V.  ADDERLEY. 
GRESLEY  V.  HEATHCOTE.  May  21. 

Y  indentures  of  lease  and  release,  dated  the  20th  A  mortgagee 

and  2Jst  of  Jtdy,  1697,  Sir  Thomas  Gresley,  Bart,  ^t^™, 

and  Frances  his  wife,  and  fViUiam  Gresley,  his  son  and  raising  por- 
,.  ^  j^^.  _x«         ^.-     tion8,andex- 

heir  apparent,    conveyed  to  trustees  certam  estates  m  pired,isnot 

the  county  of  Derln/f  as  to  part,  to  the  use  of  William  entitled  to  an 
Gresley  for  life ;  remainder  to  the  use  of  Barbara  his  rents  ard  pro- 
wife,  for  life,  in  lieu  of  dower ;  and  as  to  the  rest,  to  the  ^^^^  ^®^  ^ 

ceiver,  accrued 
before  the  expiration  of  the  term. 

use 
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use  of  Sir  Thomas  Gredey.  for  life;  remainder  as  to  party, 
to  the  use  of  Frances  Gresley  for  life,  in  lieu  of  dower ;. 
renudnder  aa  to  the  rest»  from  the  death  of  Sir  Thomas 
Gresleyi  to  the  use  of  Gilbert  Thacker  and   JTujmas 
Skeffingfon^  their  executors,  &c.  for  the  term  of  one 
hundred  years;  remaii^der  as  to  the  part  limited    to 
Fran/qes  Gresley  for  life,  from  her  death,  to  the  use  of 
Thacker  and  SkeffingJ^on  for  the  like  term  of  one  hun* 
dred  years ;  remainder  to  William  Gredey  for  life;  re- 
mainder to  trustees  to  preserve  contingent  remainders; 
remainder  to  his  first  and  other  sons  in  tail-male,  with 
ulterior  remainders,  and  the  ultimate  remainder  to  the 
heirs  of  Sir  Thomas  GresUy.    The  trusts  of  the  tenns 
of  one  hundred  years  were  declared  to  be  for  raising 
30002.  for  the  portions  of  the  three  daughters  of  Sir 
Thonuts  Gredey^  and,  in  certain  events,  4000/.  for  the 
younger  children  of  William  Gresley :  with  a  proviso, 
that  in  case  any  of  the  persons  entided  to  the  inherit- 
ance should  pay  the  sums  so  to  be  charged,  the  terms 
should  remain  a  security  for  reimbursing  them,  with  inte- 
rest from  the  decease  of  the  person  making  the  payment 


The  first  term  commenced  on  the  death  of  Sir  Tho- 
mas  Gredej/  in  1699 ;  and  the  second,  on  die  death  of 
Frances  Gresky^  iaJidy^  1711. 

Sir  Willum  Gresley  died  in  1711,  leaving  Thomas 
Gresley  his  only  son,  and  Bridget  (afterwards  the  wife  of 
Adam  OUey)  his  only  dau^ter,  the  latter  of  whom  beP 
came  endtled  to  have  the  sum  of  4000/.  raised  by  sale  or 
mortgage  of  the  estates  comprised  in  the  terms. 


By  indenture  of  assignment  and  mortgage^  dated  the 
5th  of  October^  1719,  Elizabeth  Thacker^  the  repre^ 
sentative  of  the  surviving  trustee^  in  consideration  of 
3000/.  paid  to  Otley  and  his  wife  by  Arabella  Marrawj 

and 
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and  10002.  paid  to  them  by  JiAn  Bfnmne^  asrigned  the 
premises  comprised  in  the  terms  to  B.  WUmot^  his  exe- 
cutors, &c.  in  trust  for  Marram  and  Browne^  subject  to 
redemption. 

In  1746,  Sir  Thomas  Gredey^  the  son  of  Sir  WilUam^ 
died ;  and,  in  1753,  Svt  Thomas  Gresley^  his  son,  also 
died,  leaving  WthnU  Gredey  his  only  child,  who  there- 
upon became  entitled  to  the  fee-simple  of  the  estates, 
subject  to  the  mortgage  debt  of  40001. 

In  1776  on  the  marriage  oiWilmoi  Gredey  with  Nigel 
Bawyer  Gredey^  by  indentures  dated  the  16th  and  17th 
o(  January^  certain  estates,  including  those  comprised 
in  the  terms,  were  conveyed  (subject  to  a  term  of  1000 
years,  for  raising  a  sum  not  exceeding  14,000/.,  accotding 
to  the  appointment  of  Wihnot  Gredey)  to  the  use  of  Sir 
Nigel  Bcnyer  Gresley  for  life,  with  remainder  to  trustees 
to  preserve  contingent  remainders;  remainder  to  the  first 
and  other  sons  of  the  marriage,  in  tail-male ;  remainder 
to  the  use  of  such  persons  as  WUmot  Gresley  should 
appoint 

Wilmoi  Gresky  died  in  1700,  leaving  no  son,  and 
having  by  her  will  and  codicil  made  a  provision  for  her 
daughters,  and  limited  the  estates,  after  the  decease  of 
Sir  N^el^  to  the  use  of  his  first  and  other  sons  in  tul- 
male,  with  ulterior  remainders. 

Letters  of  administration  with  the  will  and  codicil 
annexed,  were  granted  to  Sir  Nigel^  who  continued  in 
possession  of  the  estates  as  tenant  for  life,  subject  to  the 
mortgage  debt  for  4000/.,  and  the  sums  which  Wilmtd 
Gredey  had  directed  to  be  rabed.  By  his  second  mar- 
riage Sir  Nigel  had  issue  jRc^er,  his  eldest  son. 

The 
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The  second  term  of  100  years,  which  commenced  in 
171  l»havingbecome  vestedin  theEarlotBuckingkamshirej 
John  Sullivan^  and  George  Davis,  as  trustees  for  Edward 
Desbrame,  on  their  application  for  payment  of  the  sum 
of  4000^,  Sir  Nigel  executed  a  bond,  payable  by  instal- 
ments, and  paid  3600/.,  leaving  400/.  unpaid  at  his 
death,  on  the  26th  oS  March,  1808. 


By  his  will,  dated  the  18th  of  February,  1808»  he 
gave  all  his  real  and  personal  estate  to  his  executors. 
Sir  John  Heathcote,  William  Gresley,  Edward  Snej^, 
and  TheophUus  Levett,  for  the  benefit  of  hb  three 
daughters. 

Three  of  the  'executors  proved  the  will,  and  paid  the 
remaining  instalment  of  AtOQl.  and  all  interest  due  on 
the  mortgage,  and  took  an  assignment  of  the  term  by 
indenture  of  the  20th  of  August,  1808. 

The  first  suit  was  instituted  by  the  infant  Sir  Roger 
Gresley,  against  one  of  the  trustees  appointed  by  JVilmat 
Gresley,  to  raise  a  sum  for  her  daughters,  (die  trustee 
having,  on  the  death  of  Sir  Nigel,  taken  possession  of 
the  -estates,)  for  the  appointment  of  a  guardian,  and 
maintenance,  and  a  receiver.  (&)  To  the  second  cause 
the  executors  of  Sir  Nigel,  and  the  persons  interested  in 
the  estates,  were  Defendants. 

By  an  order  in  the  first  cause,  dated  the  8d  of  June, 
1808,  it  was  referred  to  the  Master  to  appoint  a  re- 
ceiver of  the  rents  and  profits  of  the  real  estates  of  Sir 
lU^er  Gresley,  including  the  estates  comprised  in  the 
term  of  100  years;  Sir  John  Heathcote  was  afterwards 
appointed,  and  the  rents  and  profits  received  by  him 
were  paid  into  Court.     The  decree  pronounced  on  the 


(a)  Reg.  Lib.  A.  1817.  fol  1515. 
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25th  otjime,  1808,  directed  a  reference  to  the  Master 
for  the  appointment  of  guardians,  and  allowance  of 
maintenance  to  the  Plaintiff,  and  an  inquiry  to  what 
charges  and  incumbrances  the  estates  were  subject,  and 
what  was  due  in  respect  of  them,  and  ordered  the  re- 
ceiver to  keep  down  the  interest  of  the  incumbrances 
affecting  the  estates,  (a) 

On  the  28th  of  September,  1809,  Sneyd  and  Levett, 
two  of  the  executors  of  Sir  Nigel  Gresky,  (no  previous 
measures  having  been  taken  by  them  to  obtain  posses- 
sion of  the  estates,  or  the  receipt  of  the  rents  and  profits 
by  virtue  of  the  term,  or  to  establish  a  charge  imder  the 
decree,)  and  his  two  surviving  daughters  and  their  hus- 
bands, filed  a  bill  against  Sir  Boger  Gresleyj  as  tenant  in 
tail  of  the  estates,  and  against  the  trustees  and  incunw 
brancers,  for  an  account  and  payment  of  what  was  due  to 
Six  Niger s  executors  in  respect  of  the  sum  of  4000/. 

By  an  order  dated  tlie  29th  of  June,  1813,  made  in 
both  the  causes  of  Gresley  v.  Adderley,  and  Gresley  v. 
Heathcotej  proceedings  in  the  second  cause  were  stayed. 

On  the  1st  o(  Decernberj  1817,  the  cause  of  Snei^  v. 
Gresley  vras  heard  at  the  Rolls,  and  the  bill  was  dis* 
missed  (&),  on  the  ground  that  the  term  had  expired. 

On  this  day  Sir  John  Heathcotej  Sneydy  and  Levett, 
moved,  in  both  the  former  causes,  for  liberty  to  go  in 
before  the  Master,  and  make  proof  of  what  was  due  to 
them,  as  executors  of  Sir  Nigel  Gresley,  under  the  in- 
dentures of  the  20th  and  21st  days  of  Jubfj  1697,  and 
that  the  Master  might  take  an  account  of  the  rents  anjl 
profits  of  the  premises  comprised  in  the  term  mentioned 

(a)  Reg.Lib.  A.  1817.  fol.  1515. 
{b)  Reg.  Lib.  B.  1817.  fol.  242.     • 

in 
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in  those  indentores,  which  had  come  to  the  hands  of  the 
reoeiver  from  the  time  of  his  appointment  to  the  expir- 
ation of  theterm,  or  which  accrued  durmg  that  period. 

Mn  Hart  and  Mr.  Dcfmdeswell  for  the  motion. 

The  question  is,  whether  the  persons  entitled  to  the 
money  secured  by  the  term  are  to  lose  the  benefit  of 
that  security.  The  rents  accruing  during  the  term  are 
reoeiyed  for  the  use  of  the  termor.  The  suit  instituted 
for  rendering  the  security  available,  in  ocmsequence  of 
ddays  occasioned  by  deaths  of  parties,  was  not  heard 
till  after  the  expiration  of  the  term,  and  as  there  could 
be  no  foreclosure  <^  a  term  expired,  the  bill  was  dis- 
missed. The  Court  will  not  refuse  that  rdief  whidi 
would  have  been  given,  if  the  money  had  not  been  se- 
cured by  a  term.  No  report  has  yet  been  made  of 
ddsts  and  incumbrances;  the  executors  are  entitled  to  a 
report  as  incumbrancers. 

Sir  Samuel  IRamiOy  and  Mr.  Joseph  Martin  against  the 
motion. 

The  amount  daimed  was  a  debt  of  the  estate,  and 
can  be  enforced,  therefore,  only  to  the  extent  of  the 
interest  pledged,  a  term  which  has  expired.  Tht  motion 
seeks  to  have  the  whole  principal  of  the  debt  paid  out  of 
the  rents  and  profits.  Even  on  an  application  while  the 
receiver  was  in  possession,  during  the  term,  it  would 
have  been  very  doubtfol  whether  such  an  order  could 
be  made;  the  r^ular  direction  to  the  reoeiver  is  to 
keep  down  interest,  not  to  pay  off  d^ts  and  incuHi- 
branoes.  At  least  the  Court  nev«r,  for  such  purpose, 
directs  a  retrospective  account  of  rents.  The  appoint- 
ment of  a  receiver  in  a  cause  to  which  the  incumbranoeiB 
are  not  parties,  can  not  aid  then*  daioi. 

The  Lord  Chancellor. 

The  sum  in  question  could  not  be  the  debt  of  any 

indi- 
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individual,  and  could  remain  the  debt  of  the  estate^  so  1818. 
long  only  as  the  estate  is  charged.  By  the  operation  of 
the  deeds,  the  estate  has  contracted  debt,  for  a  term  of 
100  years,  and  at  the  expiration  of  that  term  is  dis- 
charged. The  question  comes  roimd  to  this,  whether 
the  Court,  having  appointed  a  receiver,  towards  the 
close  of  the  term  of  100  years,  when  the  mortgagee 
might,  perhaps,  have  been  entitled  here,  if  not  at  law,  to 
receive  the  rents,  will  pay  the  charge  out  of  the  rents  so 
received  ?  That  question  I  will  not  decide  on  motion : 
the  parties  are  at  liberty  to  file  a  bill.  But  there  is  a 
great  difficulty  in  the  way. 

The  order  appointing  a  receiver  is  for  the  benefit  of  The  appoint- 
incurobrancers  only  so  far  as  expressed  to  be  for  their  ceiyer  is  for 
benefit,  and  only  so  far  as  they  choose  to  avail  them-  ^^  benefit  of 
selves  of  It     Tne  Court  would  not  deprive  them  of  the  only  so  far  as 
advantage  of. their  legal  estate;  they  might  perhaps  be  ^^r®*!u*-J? 
obliged  to  come  here  to  be  examined  jn-o  interesse  suo{a) ;  benefit,  and  aa 
but  this  Court  would  not  interfere  against  them.     But  I  avaflSem**^ 
apprehend  that  when  the  Court  interposed  to  receive  selves  of  it 
the  rents  beyond  what  was  required  for  keeping  down 
the  interest  on  incumbrances,    all    the  surplus  rent, 
after  pa}rment  of  interest,  was  received  for  the  benefit 
of  the  heir.      I  think  that  the  mortgagee  of  a  term,  if  A  mortgaijee 
he  chooses  not  to  lay  his  hands  on  the  rents  during  the  not  intitled  to 

term,  must  be  in  the  situation  of  a  mortffaeee  in  fee,  a  retrospective 

"0^3  ^  account  of 

who  has  suffered  the  rents  to  be  applied  for  purposes  rents  and  pro- 
other  than  the  satisfaction  of  his  security.  (&)  ^^' 

Motion  refused. 

(a)  Hwd  V.  Pneit^  d  DichS40. 

{h)  See  Higgim  v.  The  York  BuMngt  Company,  S  Atk.  107. 
Mead  v.  Lord  Orrery,  3  Atk.  244.  Colmun  v.  Duke  of  Si.  A&ans, 
3  Vet,  S5.  Drurmnond  v.  Duke  of  Si.  Albaru,  5  Vet,  453.  Ex  parte 
WUion,  2  Fes.  i  Bea.  252. 
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The  princess  of  WALES  v.  Tub  EARL  ov 
LIVERPOOL,  ante,  p.  114. 

^*  XTIS  Lordship  doth  (nrder  that  the  Defendants 
■^  have  a  fortnight's  time  to  answer  the  Plaintiff's 
bill,  to  be  computed  from  the  time  when  the  Plaintiff 
Her  Royal  Highness  Caroline  Augusta^  Princess  of 
Waleij  shall  have  produced  and  left  in  the  hands  of  her 
derk  in  Court  the  said  promissory  note,  or  instrument 
in  writings  bearing  date  the  24th  day  o{  August,  1814, 
in  the  bill  mentioned;  whereby  it  is  alleged,  that  WU- 
liam  Duke  oi  Brunsfwick,  deceased,  assured  to  the  Plain- 
tiff payment,  in  the  month  of  Augusly  1816,  of  the  sum 
of  15000  French  Louis,  at  the  rate  of  24  French  livres 
each,  together  with  interest  for  the  same;  and  it  is 
ordered  that  the  Defendants,  their  clerk  in  Court,  and 
solicitor,  after  the  same  shall  have  been  produced,  have 
liberty  to  inspect  the  same,  and  take  copies  thereof  or 
extracts  therefrom,  as  they  shall  be  advised,  but  the 
same  is  to  be  at  their  own  expense/' 

Reg.  Lib.  B.  1817.  fol.  768. 


PREBBLE  V.  BOGHURST,  a«/e,p.S09. 

A  bond  ex-       «  TTIS  Lordship  doth  declare  that  the  condition  of 

the  obGgor,      in  the  pleadings  in  these  causes  mentioned,  OBght  to  be 

conditioned 

to  settle  landi  **  if  he  should  become  seised  in  possession/'  afiects  copyhold  as  well 

asfrcN^old. 
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spedjfically  performed ;  and  that  according  to  the  true 
construction  of  the  said  condition,  all  the  frediokl  and 
copyhold  (a)  messuages,  tenements,  lands,  fknd  here* 
ditaments,  which  John  Prebblcj  the  testator,  in  the  said 
pleadings  mentioned,  became  seised  of  in  possessimi  at 
any  time  during  his  natural  life^  ought  to  be  settled  upon 
the  issue  of  the  said  John  Prehble  and  Mary  Tottmshend^ 
his  first  wife  i  and  his  Lordship  doth  declare  that  Mary 
Ibmshend,  the  first  wife  of  the  said  testator  haTii^ 
died  in  his  lifetime,  John  PrebbUj  Thomas  PrMkf 
Bichard  PreNfle^  and  Letitia  tenner j  four  of  the  Phifal- 
tiffi  in  the  said  original  cause,  the  only  children  of  the 
said  John  PrebUe  by  the  said  Mary  Tawnshend,  became 
entitled  to  have  all  the  messuages,  tenements,  lands,  and 
hereditaments,  of  which  the  said  testator  died  seised  in 
possession,  conveyed  to  them  as  tenants  in  common  in 
fee,  free  firom  any  charges  or  incumbrances,  and  to 
have  also  the  title-deeds  thereof  delivered  to  them,  and 
also  endded  to  the  clear  rents  and  profits  thereof  fi*om 
the  death  of  the  said  testator,  after  all  just  allowances 
and  deductions ;  and  also  entitled  to  be  paid  and  com- 
pensated out  of  the  said  leasehold  and  other  personal 
estate  and  effects  of  the  said  testator,  for  all  the  said 


1818, 


(a)  The  report  of  the  judgmenty  {ante^  p.  319.)  represents  the  Lord 
Chancellor  to  have  expressed  a  clear  opinion,  that  the  bond,  being 
conditioned  for  settling  lands  of  which  the  obligor  should  become 
seised  in  possession,  would  not  affect  leasehold  or  copyhold  estates ; 
the  decree,  however,  directs,  it  will  be  observed,  a  settlement  of  the 
obligor's copyAoMr;  it  is  to  be  presumed,  therefore,  that  his  Lordship's 
expressions  on  the  former  occasion  were  misunderstood.  The  dl« 
rection  in  the  decree  seems  conformable  to  the  authorities.  The 
possession  of  a  copyholder  entitled  to  an  estate  of  freehold  or  in- 
heritance, is,  in  pleading,  denominated  seisin  ^  the  copyholder  being 
described,  in  the  first  instance,  as  seised  in  his  demesne  as  of  freehold, 
and  in  the  second,  as  seised  in  hb  demesne  as  of  fee,  according  to 
the  custom  of  the  manor.  Bro.  Abr,  Tenant  per  Copie,  pi.  13. 
Co.  Entr.  206.      1  Sound,  147.      Co.  Copyhoider,  11. 

Qq  2  firee- 
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1818.  freehold  and  copyhold  messuagesi  lands,  tenements,  and 
hereditaments,  of  which  the  said  testator  was,  at  any 
time  after  the  date  of  the  said  bond,  seised  in  possessi<m 
daring  his  life,  which  have  been  sold  and  disposed  of 
by  him,  together  with  interest  from  the  death  of  the  said 
testator ;  and  his  Lordship  doth  order  that  it  be  referred 
to  Mr.  Courtenay^  one,  &c.  to  inquire  and  state  to  the 
Court,  whether  it  will  be  for  the  benefit  of  the  infimt 
parties,  Defendants  in  the  original  cross-bills,  and  sup- 
plemental bills,  that  the  other  matters  in  difference,  and 
particularly  whether  the  Plaintiffi  are  entitled  to  the 
value  of  the  estates  sold  by  the  said  testator,  at  the  time 
of  the  death  of  the  said  testator,  or  the  sums  produced  by 
such  sale  in  his  lifetime,  and  all  the  accounts  sou^t  for 
'  in  these  causes  should  be  referred  to  the  award,''  &c. 

Reg.  Lib.  B.  1817.  fol.  1985—1997. 
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ADVANCEMENT. 
See 'PxnucBABEf  1. 

AFFIDAVIT. 
On  a  motion  after  the  answer  for 
an  injunction  to  stay  waste^  affida- 
vits filed  subsequently  to  the  answer 
cannot  be  read.    Smythe  v.  Smythe. 
Page  252. 
See  Charitt>  2. 

AGENT. 
See  Principal  and  Agent. 

AGREEMENT. 

On  the  question  of  executing  an 
agreementy  hardship  cannot  be 
adverted  to,  unless  it  amounts  to  a 
degree  of  inconvenience  and  absur- 
dity, so  great  as  to  afford  judicial 
proof  that  such  could  not  be  the 
meaning  of  the  parties.  329 

See  Award,  1 — Specific  Per- 
formance, 2, 


ALIENATION. 
1.  The  estates  which  by  stat.  6  Aim, 
c.  S.  for  perpetuating  the  memory 
of  the  great  actions  performed  by 
the  Duke  of  M.,  are  limited  to 
the  then  Duke  for  life,  remainder 
to  his  Duchess  for  life,  remainder 
to  the  heirs  male  of  the  body  of 
the  Duke,  remainder  to  all  and 
every  his  daughters,  in  such  manner 
as  the  titles  are  therein-before  li- 
mited, in  order  that  they  may  always 
"  go  along  and  be  enjoyed  with 
the  titles  and  dignities,"  with  a 
proviso  restraining  alienation  to  the 
prejudice  of  the  persons  in    re- 
mainder, are  not  inalienable,  and 
the  rents  and  profits  may  be  effec- 
tually alienated  by  tlie  person  in 
possession,  as  against  himself.   The 
pension  granted  by  statute  5  Ann. 
c.  4.,  "  for  the  more  honourable 
support  of  the  dignities"  of  the 
Duke  of  M.,  and  his  posterity, 
payable  out  of  the  revenues  of  th^ 
Q<J  8 


S6* 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


Post-Office,  to  such  person  seve- 
rally and  successively  to  whom  the 
same  should  come  by  virtue  of 
that  act,  with  a  proviso  that  the 
acquittance  of  every  such  person 
should  be  a  sufficient  discharge,  is 
inalienable.  Davis  v.  the  Duke  of 
Marlborough.  Page  74 

2.  A  motion  for  a  receiver  therefore, 
by  an  annrntant,  to  seciire  wliose 
annuity  the  Duke  had  estecuted  an 
indenture  for  conveying  the  estates 
and  the  pension  to  a  trustee^  was 
granted  as  to  the  estates,  and 
refused  as  to  the  pension.        Ibid. 

3.  A  pension  for  past  services  may 
be  aliened ;  but  a  pension  for  sup- 
porting the  grantee  iiv  the  perform- 
ance of  &|ure  dutiesi  is  ioalnviable. 

79 

ANSWER. 
See  Production  ot  Documei^ts,  3. 
—  Fbactxcb,  4.  5. 17. 

APPOINTMENT. 

An  estate  being  limited  under  her 
tnarriage  settlement  to  A.  for  life, 
with  remainder  to  her  children  by 
her  deceased  husband  in  such 
manner  as  she  should  appoint, 
remainder  fai  default  of  appoint- 
ment to  all  the  children  as  tenants 
in  common,  an  agreement  by  the 
children  that  on  her  joining  in 
suffering  a  recovery,  the  first  use  to 
which  Oie  recovery  should  enure 
should  be  to  ^.  fi>r  life,  ioiAout 
impeachment  of  wute,  is,  it  seems, 
valid  in  equity;  and  the  Court 
therefore  reftised  to  continue  an 
injunction  to  restrain  her  from 
cutting  timber,  unless  security  was 


given  to  her  for  the  value  of  all 
which  she  might  cut  during  her 
life.    Davis  v.  Uphill.     Page  129 

APPORTIONMENT. 
See  Rent,  1.  2. 

ARBITRATION. 

1.  A  cause  having  been  referred  to 
arbitmtipn,  u^der  an  or4er  by  con- 
sent, the  court  will  not  make  an 
order  on  the  arbitrators  to  proceed. 
Ctmushay  v.  Collins.  40 

2.  The  parties  having  proceeded  un- 
der an  order  made  by  consent  for 
referring  a  cause  to  arbitration, 
whether  it  is  competent  to  either 
to  withdraw,    ^(ere^  ^^Wrf. 

ATTORNEY  GENERAL. 
The  Attorney  General  is  an  officer 
-  of  the  Crown,  and  in  that  sense 
only,  the  officer  of  the  pobiiic* 

294 
See  Information,  1. 

AWARD. 
1.  The  specific  performance  of  an 
award  may  be  compelled  in  equity, 
on  the  principle  that  the  avvd 
only  ascertains  the  terms  of  a  pre- 
vious agreement  between  the  par- 
ties: and  although  the  illegality 
of  the  acts  of  which  it  directs  the 
execution  will  afford  a  ground  for 
refusing  to  decree  the  performance, 
the  Court  considering  an  award  as 
the  decision  of  judges  chosen  by 
the  parties,  will  not  examine  whe- 
ther it  is  unreasonable.  JVoodyf. 
Griffith.  43 
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&  In  CQOstiruing  ab  award  it  is  the 
duty  of  the  Court  to  &Totir  that 
coMtractum  which  renders  the 
award  certain  and  final*     Aige  52 

S.  IVindpia  oo  which  the  Court  de- 
crees die  fjpecific  perfiarmaace  of 
awards*  54* 

4s.  The  Courts  wMl  abide  bj  the  de- 
cision, though  erroneous^  of  judges 
chosen  bj  the  parties  to  decide  a 
qnestion'  of  law.  55 

51  Id  enforcing  the  perfonnance  of 
an  ^eemmit  embodied  in  an 
award,  the  Court  proceeds  on  pe- 
culiar priaeiplte.  58 

6*  Under  an  act  for  enclosing  lailds 
in  the  townships  of  A^  S»f  and  fT., 
directing  the  comnussioners  to  allot 
to  the  rector  of  the  parish  of  W,y 
in  li«u  of  the  tithes  of  the  townships 
of  Sy  and  fFl,  so  much  of  the  lands 
to  he  eiicitnad  in  the  towniahip  of 
S.^  and  afthe  titheable  parts  of 
the  township  of  fr.»  as  should, 
ijuanlity^  quality^  and  situation 
considbredi  contain  or  be  equal  in' 
ralue  to  two^fifteenth  parts  of  the 
titheable  place!  thereof,  and  to 
make  to  the  rector  of  fV»  and  the 
vicar  of  B*t  in  lieu  of  the  tithes  of 
a  part  of  the  land)3  in  the  townships 
of  S.  and  ^.,  to  which  they  were 
entitled,  a  like  allotment,  equal  to 
two-fifteenths  of  such  lands,  and 
declanng  that  after  the  enrolment 
of  the  award  of  the  commissioners, 
all  tithes  arising  within  the  lands 
inclosed  should  ceas^,  an  award 
by  which  the  commissioners  allotted 
to  the  rector  of  fT.,  •'  in  lieu  of 
the  tithes  of  B.  and  A./'  lands 


more  in  quantity  than  two4fte6ntha 
of  the  lands  enclosed  in  5.  and  A,, 
but  less  than  two>*fifteeti^hs  of  the 
iands  enclosed  in  S.^  A.^  hnd 
W*j  Wit^ut  any  allotinent  In  lieu 
of  the  tithes  of  11%  is  a  bar  to  the 
chttm  of  tithes  in  IT*  Ihs  award 
Would  not  be  titiated  by  Orrof  in 
tin  aUotnent.  The  act  hiiYing 
directed  the  conmkissiOnens,  in  ctoti- 
matiQg  the  proportion^  to  have 
regard  to  qaaUty  and  tftuitioli,  de- 
ficiency in  quantity  is  not  proof  of 
error*    Coop^yfk  norjte.  J^ag^92 


BANK  OP  ENGLAND. 
See  Bankrupt,  2, 

BANKRUPT. 

1.  A  petition  for  the  sale  of  mort- 
gaged premises  by  an  equitable 
mortgagee  under  a  written  agree- 
ment for  a  mcurtgage,  the  petitioner 
is  entitled  to  costs.  Ex  Parte 
Brightens.  S 

2.  Corporations  may  prove  debts 
under  commissions  of  bankruptcy 
by  the  affidavit  of  a  person  authori- 
sed by  a  general  power  of  attorney, 
and  vote  in  the  choice  of  assignees 
by  a  person  authorised  by  a  special 
power  of  attorney,  imder  their 
common  seal.  Ex  parte  The  Bank 
of  England,  10 

3.  A  party  against  whom  a  commis- 
sion of  bankruptcy  had  been  mali- 
ciously obtained,  and  to  whom, 
after  superseding  the  commissioni 

Qq4 
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the  Lord  Chancellor  had  assigned 
the  petitioning  creditor's  bond,  hav- 
ing afterwards  brought  an  action  on 
the  case  againist  the  petitioning  cre- 
ditor, and  a  rule  of  Court  having 
been  made  by  consent,  referring 
the  matters  in  dispute,  except  the 
bond  assigned,  to  the  award  of  an 
arbitrator,  and  an  award  having 
been  made  with  an  exception  of 
the  bond,  an  action  cannot  be 
maintained  on  the  bond.  An  ac- 
tion on  the  case  is  a  waiver  of  a 
right  of  action  on  the  bond;  and  to 
restore  that  right  the  agreement 
of  the  parties  must  be  unequivocal. 
Helmet  V.  Waineroright    Page  20 

4f  The  assignment  of  the  petitioning 
creditor*s  bond  by  the  Lord  Chan- 
ceUor  is  conclusive  evidence  pf 
malice.  23 

5»  A  creditor  of  a  partnership,  having 
made  farther  advances  on  the  secu- 
rity of  a  biU  of  exchange,  depo- 
sited with  him  for  that  purpose  by 
the  partners,  and  having  under- 
taken to  receive  the  amount  when 
due,  and  return  the  surplus,  the 
bill  having  been  dishonoured,  and 
remaining  in  his  hands  unpaid,  is 
not  entitled,  on  the  bankruptcy  of 
the  partners,  to  set  off  his  prior 
advances  against  a  demand  by  the 
assignees  for  the  bill.  Ex-parti 
Flint.  SO 

6.  A  cowkeeper,  all  his  transactions 
of  buying  and  selling  being  inci- 
dental to  the  occupation  of  fanner, 
grazier,  or  drover,  is  exempted 
from  the  operation  of  the  bankrupt 


laws,  by  stat.  5.  Geo.  2.  c.  SO.  f  40. 
Carter  v.  Dean.  ^^gp  64 

7.  A  sole  trader  having  agreed,  in 
consideration  of  a  sum  payable  by 
instalments,  to  take  two  persoDs 
into  partnership  with  him  for  a  pe- 
riod of  18  years,  and  having  beciMiie 
bankrupt  five  months  after  the 
commencement  of  the  partnership, 
when  only  one  instalment  was  due, 
his  assignees  are  entitled,  at  the 
respective  periods,  to  receive  the 
remaining  instalments.  Akhunt  w. 
Jackson.  85 

8.  No  commission  of  bankruptcy  shall 
be  supersjeded  on  the  ground  of  the 

.  consent  of  all  the  creditors  who 
have  proved  their  debts,  until  after 
the  second  meeting.     Order.   8S8- 

9«  On  the  commissioners  being  satis- 
fied at  the  second  meeting  that  a 
petition  will  be  presented  for  super- 
seding the  commission,  with  ihfi 
consent  of  all  the  creditors  who 
shall  have  proved  debts,  the  con>- 
missioners  shall  adjourn  the  choice 
of  assignees  to  some  future  day,  in 
order  to  give  the  opportunity  of 
presenting  such  petition  for  a  sa- 
persedeas  in  the  manner  hitherto 
accustomed.     Order.  Ibid. 

See  Lunatic,  S. 

BARON  AND  FEME. 

Under  a  limitation  in  a  marriage- 
settlement  of  the  wife's  property, 
in  de&ult  of  her  ^pointment,  for 
her  next  of  kin  or  personal  repre- 
sentative, the  husband,  taking  a 
prior  partial  interest,  is  not  entitled. 
Bailey  v.  Wright.  99 
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SOT 


See  Mabriage  Sbttlsment. 

BOND. 

See  Construction,  S.  —  Cofthold, 

1.—- Maariaob  Sbttlemsnt,  2. 


CANAL, 

See  Injxtnction,  7,  8. 

CHAMPERTY. 
S0tf  Vendor  and  Vendee,  1. 

CHARITY,  CHARITABLE  USE. 

On  reference  in  a  petition  under  stat. 
52  Creo.  3.  c.  101.  the  master  may 
receive  affidavits  in  evidence.  £x- 
parte  Greenhouse,  P^g^  60 

See  Information,  1. 

CONSIDERATION. 
See  Marriage  Settlement,  9. 

CONSTRUCTION. 

1.  The  words  "  in  case  of  the  death," 
construed  to  refer  to  death  in  the 
life  of  the  tenant  for  life.  Galland 
v.  Leonard,  161 

2.  Words  importing  contingency  ap- 
plied to  an  inevitable  event,  con- 
strued to  refer  to  the  occurrence 
of  the  event  under  particular  cir- 
cumstances. 164 

3.  A  bond,  conditioned  to  settle  lands> 
<<ifthe  obligor  shall  become  seis- 
ed,'* will  not  affect  lands  of  which 
he  is  seised  at  the  datle  of  the  bond. 

S21 


4.  Circumstances  in  which  the  court 
is  competent  for  the  construction 
of  a  will,  to  examme  the  amount  of 
the  testator's  estate.        Page  665 

5.  "  And"  construed  as  «<  or."      SSO 
See  Award,  2. 6.  —  Cofyhold,  1. — 

Marriage    Settlement,    2.  — 
Will,  2,  S,  4,  5; 

CONTEMPT, 
See  Solicitor,  2. 

COPYHOLD. 

A  bond  executed  on  the  marriage 
of  the  obligor,  conditioned  to  settle 
lands  if  he  should  become  seised 
in  possession,  affects  copyhold  as 
well  as  freehold.  PrebUe  v.  Bog' 
hurst.  580 

See  Purchase,  1. 

CORPORATION. 
See  Bankrupt,  2. 

COSTS. 

1.  The  costs  of  the  Bank,  paid  out  of 
the  capital  of  a  legacy,  for  the 
security  of  which  they  were  made 
parties.  S8 

2,  Persons  nominated  trustees  by  an 
instrument  which,  being  void,  passes 
no  trust  fund,  not  allowed  costs, 
as  between  solicitor  and  client. 
Mohun  V.  Mohun,  201 

See  Bankrupt^  1.— Demurrer,  1.— 
Practice,  6.  —  Will,  6. 

COVENANT. 
G.  having  by  marriage  articles  cove- 
nanted that  if  he  died  in  the  life  of 


sss 
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bis  wifei  his  executon  should  within 
three  mooths  after  his  decease  pay 
tQ  her  3000^*)  and  having  by  his  will 
given  all  his  property  to  his  execu- 
tors, in  trust,  after  payment  of  his 
debts,  at  the  expiration  of  three 
years  from  hit  decease,  to  divide 
it  "  in  such  ways,  shares,  and  pro- 
portions as  to  them  shall  appear 
right,"  on  his  death  during  the  life 
of  his  wife,  the  executors  having 
died  or  renounced,  his  property  is 
divisible  according  to  the  statute 
of  distribution,  and  the  widow's 
distributive  share  exceeding  SOOOl. 
is  a  perfontiauce  of  the  covenant  jn 
the  marriage  articles.  GoUnnkhr. 
Gddmid.  Page  211 

COWKEEPER. 
See  Bankrupt,  6. 


DEBTOR  AND  CREDITOR. 
See  Marriage  Settlsbixkt,  L 

DECREE. 

Directions  omitted  by  mistdee  in  a 

decree,  introduced  on  motion  with 

the  consent  of  all  parties.    Skrym^ 

iher  V.  Norihcaie*  57S  n. 

DEED. 
A  deed  executed  by  the  members  of 
a  family  to  determine  their  inter- 
ests under  the  will  and  partial  in- 
testacy of  an  ancestor,  not  en- 
forced, it  ^ipearing  on  the  face  of 


the  deed  that  the  psrtiea  did  not 

understand  their  rights,  or  the  na- 
ture of  the  transaction,  and  that  the 
heir  surrendered  an  oDimpeachaUe 
title  without  considemtioii,  and 
evidence  being  given  of  his  gross 
ignorance,  habitual  intoxication, 
liability  to  imposition,  and  want  of 
professional  advice ;  in  the  absence 
of  direct  proof  of  fraud  or  undue 
influence,  and  after  an  aoquiesceiiee 
of  five  years.  Dunnage  v.  JFkUe. 
Page  137 

DEMURRER. 

1.  On  the  argument  of  a  dcnnnrer, 
the  defendant  is  entitled  to  demur 
ore  temis,  paying  the  costs  of  the 
demurrer  on  the  record.  288 

2.  If  the  plaintiff  is  entitled  to  any 
part  of  the  relief  sought,  a  demitt- 
rer  to  the  whole  relief  must  be 
over-ruled^  304 

3.  The  defendant  not  appearing  in 
support  of  a  demurrer,  the  Court, 
on  production  of  an  alfidavit  of 
service  of  a  subposna  to  hear  Jud|[- 
menti  will  not  over-rule  the  de- 
murrer, but  hear  the  plaintiff. 
Penfold  V.  Ramsboitom*  552 

See  Information,  I. 

DEPOSITION. 
^e  Practice,  11,  12. 

DIGNITY. 
See  AiiiBNATioK,  1.  2. 

DISCOVERY. 

1.  After  a  verdict  at  law,  a  bill  with 
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proper  ehargett  may  b?  ^iwtoined 
for  tb9  discovery  of  documents 
necessary  to  a  fair  decisioa* 

PageW9 

2«  lo  a  bill  for  diseovery  apd  relief, 

a  Flaintif  not  entitled  to  relief  is 

sot  entitled  0  dtscorery.      The 

eopvefse  of  the  rule  will  not  hold. 

S94> 
DI8TR6S8. 
See  tiEPhMViVf  h 


E 

ELECTION. 

1.  Construction  of  instruments  as 
imposing  an  obligation  to  elect, 
and  of  acts  as  constituting  election. 
The  acts  of  a  party  bound  to  elect 
between  tyro  inconsistent  rights,  in 
order  to  constitute  election,  mu9t 
Imply  a  knowledge  of  die  rights, 
and  an  intention  to  elect ;  posses- 
sion being,  under  the  circum* 
stances,  equivocal,  as  refterrible  to 
either  right,  the  execution  of  deeds 
containing  recitals  of  the  charac« 
ter  in  which  the  party  claimed,  and 
the  exercise  of  a  power  to  dispose 
of  the  estates  in  that  character, 
amount  to  conclusive  evidence  of 
election.    Dillon  v.  Parker^      S59 

2.  By  the  will  of  5.,  A.  his  widow 
took  a  life  interest,  and  his  six 
children  the  remainder  in  fee  as 
tenants  in  common,  in  his  real 
estates,  of  the  annual  value  of 
STOi-;  A,f  under  the  erroneous  ex- 
pectation of  acquiring  an  absolute 


power  of  disposition,  haHng  levied 
a  fine  of  her  husband's  estates^ 
devised  a  portion  of  them,  worth 
about  1S5/.  per  annunif  to  G.  her 
grandson  in  fee;  another  portion 
of  like  amount,  (together  with  an 
estate  of  her  own  at  My  of  the 
annual  value  of  ll6l»)  for  the  bene- 
fit of  the  widow  and  children  of 
fF.  her  eldest  son;  and  the  residue, 
worth  about  600/,  per  annumf  to 
her  daughter  E.  in  fee  :  W.  being 
entitled  under  the  will  of  S.^  as 
one  of  bis  children^  to  one«^i;i^th> 
and  as  heir  to  three  of  his  brothers 
who  died  without  issue,  to  three- 
sixthsi  of  his  father's  e^tate^y  de- 
vised all  his  real  estate  for  the 
benefit  of  his  widow  and  children, 
and  died  shortly  before  his  mother 
A.:  the  widow  and  children  of  W. 
ejeeting  to  take  tmder  the  will  of 
iS.,  and  in  opposition  to  that  of  A-, 
and  by  that  election  frustrating,  to 
the  extent  of  455/^  per  annum^  the 
disposition  of  the  latter  in  fieivour 
of  £.,  E.  is  entitled  to  the  estate 
at  N.  in  partial  compensation. 
Gretton  v.  Hatoard.  Page  409 

3«  Infants  being  bound  to  elect  to 
take  under  or  against  a  will,  refer- 
ence to  the  Master  to  inquire 
which  was  for  their  benefit*    Ibid. 

41S 

EVIDENCE. 
5tfff  Charity,  1.  — Marriage  Set- 
tlement, 1. 

EVIDENCE,  PAROL. 
Parol  evidence  is  not  admissible  to 
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show  the  inadequacy  of  the  per- 
sonal  estate  of  the  testatrix  to 
satisfy  the  purposes  of  the  will ; 
but  with  regard  to  real  estate,  pa- 
rol evidence  would  be  admissible 
for  that  purpose,  if  an  intention  to 
pass  realty  appeared  on  the  will. 
Jones  V.  Curry.  Page  66 

EXCEPTION, 

See  Ikjunctiok,  5. 

EXEMPTION. 
See  Personal  Estate,  1, 2. 

EXONERATION. 
See  Personal  Estate,  1,  2, 


FAMILY  ARRANGEMENT. 
See  Deed,  1. 


FRAUD. 


See  Deed,  1. 


G 

GIFT. 

R,  G*  having  died  intestate,  possessed 
of  considerable  personal  property, 

'  and  entitled,  afler  the  death  of  his 
wife,  to  the  principal  of  certain 
bank  stock,  standing  in  the  name  of 
a  trustee,  his  brother,  by  letter, 
expressed  his  intention  of  relin- 
quishing his  share  of  the  intestate's 
estate  to  the  widow,  executed  to 
the  trustee  (transferring  to  the  wi 


dow)  a  release  of  the  bank  stock, 
and  directed  the  preparation  of  a 
release  of  the  general  personal 
estate,  the  execution  of  which  was 
prevented  by  his  death,  but  his  wish 
to  execute  it  continued  to  his  last 
hour :  the  release  of  the  stock  is 
effisctual  in  favour  of  the  intestate's 
widow ;  but  the  intention  to  relin- 
quish the  share  of  the  general  per- 
sonal estate  not  being  perfected 
amounts  not  to  a  gift ;  and  she,  as 
administratrix,  must  account  to  the 
representatives  of  the  brother,  but 
without  interest.  Hooper  v.  Good- 
foin  Page  485 


H 

HEIRLOOM. 
Sir  G.  S.  having  devised  certain 
estates  to  R,  L.  for  life,  with  re- 
mainder to  his  first  and  other  sons 
in  tail,  and  like  remainder  to  J.L. 
and  his  sons,  with  proviso,  that  if 
the  title  of  earl  of  5.  should  descend 
to  R,  L.  or  any  of  the  persons 
named  in  remainder,  the  estates 
should  go  to  the  person  next  in 
remainder,  as  if  the  person  so  be- 
coming earl  were  dead  without 
issue ;  and  having  directed  that  all 
his  family  pictures  in  his  mansion- 
houses  should  be  heir-looms,  and 
be  held  with  his  mansion-houses  by 
the  person  in  possession  thereof 
under  his  will,  and  given  the  use  of 
his  prints  to  G.  for  life,  and  after 
his  decease  to  P.^  and  bequeathed 
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to  trustees  all  household  goods,  fur- 
niturey  glasses,  and  linen,  &c.  in  his 
mansion-house,  (except  the  family 
pictures  and  prints  not  framed,)  to 
sell  such  parts  as  should  be  in  his 
house  (except  his  family  pictures) 
as  they  should  think  proper,  the 
other  part,  which  might  be  thought 
worth  keeping,  to  be  removed  to 
his  house  at  i2.,  and  to  dispose  of, 
or  to  retain,  such  of .  his  effects  at 
R.  as  they  should  think  proper ; 
and  after  his  debts  should  be  re- 
duced to  35,00M.,  then  as  to  his 
fiunily  pictures,  and  such  of  his 
effects  at  R.  as  should  remain  un- 
sold, in  trust  for  R.  L.  if  living,  for 
his  own  proper  use  and  benefit ;  but 
if  he  should  die  without  leaving 
issue  male  living,  in  trust  for  J.  L, 
or  such  person  as  should  become 
entitled  to  the  possession  of  his 
estate  at  i?.,  for  the  same  right  and 
interest  as  before  declared  with  re- 
gard to  R.  L. : 
The  &mily  pictures  are  heir-looms, 
but  R.  L.  being  alive  when  the 
debts  are  reduced  to  ^5fi(XA^  be- 
comes absolutely  entitled  to  the 
remaining   personalty.     SavUe  v. 
The  Earl  qf  Scarborough.  Page  5^1 


I 

IMPERTINENCE. 
Bee  Injunction,  5,  6.  —  Practice, 
4,5. 

INCLOSURE. 

See  AwARP,  6. 


INFANT. 
See  Election,  S.  —  Practice,  16. 

INFORMATION. 
Commissioners  appointed  by  act  of 
parliament, being  authorised  to  levy 
a  rate  (not  exceeding  a  certain  pro- 
portion of  the  poor-rate)   on  the 
-  occupiers   of   all    houses,   &c.  in 
Brighton^  for  paving,  lightmg,  and 
watching  the  town,   and  another 
rate,  not  exceeding  a  fixed  sum, 
on  every  chaldron  of  coal  landed 
on  the  beach,  or  otherwise  brought 
into  the  town,    for    repairing  or 
building  works  to  protect  the  coast 
oi  Brighton  against  the  encroach- 
ment of  the  sea,  (the  act  reciting 
that  the  inhabitants  were  unable  to 
raise  money  sufficient  for  that  pur- 
pose without  the  aid  of  parliament,) 
with  power  of  distress  for  non-pay- 
ment, and  liberty  to  supply  any  sur- 
plus of  the  coal-rate,  after  payment 
of  the  debt  contracted  on  the  secu- 
rity of  that  rate,  and  the  expenses 
of  repairs,  &c.  in  aid  of  the  rate  for 
paving,  &c.;  to  an  information  by 
the  Attorney-General,  at. the  re- 
lation of  an  inhabitant,  filed  against 
forty-eight      commissioners     (the 
whole  number  being  a  hundred), 
by  the  description  of  acting  com- 
missioners, stating  that  the  commis- 
sioners had,  during  several  years, 
levied  the  coal-duty  at  its  maximmn, 
and  applied  a  large  proportion  of 
the  produce  in  aid  of  the  town  rate 
for  paving,  &c.  instead  of  the  con- 
struction and  repair  of  works  for 
the  protection  of  the  coast,  and  the 
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discharge  of  the  debt  contracted 
on  the  necisrity  of  the  coal-^uty, 
and  had  distrained  the  goods  of  the 
relator  for  non-payment  of  the 
duty,  and  praying  an  account  of  the 
money  levied  and  expended,  an  in- 
jmiction  against  an  undue  levy,  and 
a  direction  that  the  commissioners 
should  replace  any  sums  which 
they  had  applied  to  purposes  not 
warranted  by  the  act;  a  general  de- 
murrer for  want  of  equity,  and  a  de- 
murrer ore  tenia  for  defect  of  parties, 
were  over-ruled  s  the  Lord  Chan- 
cellor being  of  opinion,  that  a  par- 
liamentary grant  of  a  duty  on  coal 
imported  into  a  town,  in  aid  of  the 
pecuniary  inability  of  the  inhabit- 
ants to  protect  the  town  from  the 
encroachment  of  the  sea,  is  a  gift 
to  a  charitable  use ;  that  a  clause 
in  the  act  directing  suits  to  be  pro- 
secuted against  the  treasurer  only, 
was  not  applicable  to  cases  in  which 
adequate  relief  could  not  be  ob- 
tained except  against  the  commis- 
sioners; and  that  the  information 
might  be  sustained  against  the  act- 
ing commissioners  only,  for  the 
purpose  of  relief  in  respect  of  their 
past  acts,  and  for  the  purpose  of 
prospectrve  regulation  other  com- 
missioners might  be  made  parties 
as  they  qualified  and  assumed  the 
functions  under  the  provisions  of 
the  act.  Attorney- General  v. 
Brown.  Page  265 

INJUNCTION. 

1 .  An  action  having  been  commenced 
in  1816,  the  Plaintiff  in  Jtdy,  1817, 


Obtained  a  verdict,  and  a  new  trial 
having  been  ordered  on  91se  JmrnM- 
arft  1818|  on  the  9th  FeftftMry, 
the  Defendant  at  law  filed  a  bill 
for  the  production  of  docvmcnts, 
iHiich  he  had  given  notice  to  ^be 
Plaintiff  to  produce  on  the  trial, 
but  whidi  were  not  then  product ; 
the  commission  day  at  the  aisiaesy 
being  the  7th  of  Marchy  a  motion 
on  the  Sd  Marchf  to  extend  the 
common  injunction  to  atay  tnal,  re- 
fused. Field  V.  Beaumani,  Page  9M 

8«  Injunction  gnmted  in  eaaes  of 
Trespass.  90S 

3«  The  Court  will  not,  by  injuDction, 
restrain  the  working  of  mines,  per- 
mitted during  e^ht  years,  without 
directing  an  action.  Hid. 

4.  Whether  after  a  verdict  as  law,  in 
an  action  of  treqpassi  the  Coiu't 
will  grant  an  injunction  against 
future  trespasses,  id  favour  of  par- 
ties who  refused  at  die  trial  to  pro- 
duce documents  necessary  to  a  fair 
decision^  qtuere.  210 

5.  On  a  motion  to  dissolve  a  special 
injunction  staying  the  trial  of  an 
action  till  further  order,  the  Mas- 
ter, on  a  reference  for  imperti- 
nence, having  reported  the  answer 
impertinent  in  a  smaQ  part  only, 
and  the  Plaintiffs  having  excepted 
to  the  report;  and  insisting  on  their 
right  after  the  question  of  imper- 
tinence was  decided,  to  except  to 
the  answer  for  insufficiency;  the 
Lord  Chancellor  examined  the  bill 
and  answer,  and  dissolved  the  in- 

,  junction,  so  far  as  it  extended  to 
stay  trial.    Raphael  v.  Birdwood. 
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6.  In  injunction  cases,  tbe  Master^s 
report  on  the  question  of  imper- 
tinence musti  at  least  without  re- 
ference to  the  inquiry  whether 
there  is  farther  impertinence,  hare 
the  same  weight  as  his  report  on 
the  question  of  insufficiency. 

FagB  2S2 

7.  Persons  authorised  by  act  of  par- 
liament to  cut  a  canal,  and  required 
to  appropriate  certain  sums  for  the 
construction  and  maintenance  of 
works  to  protect  a  harbour,  in 
which  the  canal  was  intended  to 
terminate,  not  restrained  from  cut- 
ting through  their  own  lands,  at  a 
distance  from  the  harbour,  in  the 
event  of  a  present  insufficiency  of 
funds  for  the  completion  of  the 
undertaking,  pending  an  applica- 
tion to  Parliament  for  farther 
powers  to  levy  money.  Mayor ^  SfC. 
of  King's  Lynn  y.  Pemberton.  244 

8.  Persons  authorised  by  act  of  par- 
liament to  cut  a  canal,  if  their  funds 
are  insufficient  for  the  completion  of 
the  undertaking,  may,  on  the  prompt 
application  of  the  owner  of  lands 
through  which  they  are  cutting,  be 
restrained  from  proceeding.  250 
V  9l  On  a  bill  for  injunction  against  an 
invasion  of  copyright,  and  an  ac- 
count ;  a  court  of  law  having  cer- 
tified, that  the  Plaintiff  had  no  in- 
terest  in  the  copyright  in  question, 
the  bill  cannot  be  dismissed  on  the 
defendant's  motion.  Brooke  ▼. 
Clarke  550 

S«e  APPIDAVIt;  1.— ApPOINTMElfT,  I. 

—  Partnership,  I. 


INSUFFICIENCY. 
See  l¥JU»QTWVf  5,  6^  —  Practice, 
4,  5. 

INTEREST. 

1.  Two  persons  having  jointly  and 
severally  granted  an  annuity,  and 
mutually  covenanted  that  each 
should  pay  one  moiety,  and  indem- 
nify the  other  against  all  '*  actions, 
suits,  costs,  charges,  damages,  de- 
mands, sums  of  money,  and  ex- 
penses," which  might  be  incurred 
by  reason  of  the  non-payment 
thereof;  one  who  on  the  insolvency 
of  the  other  had  made  payments 
on  account  of  his  moiety,  is  not  en- 
titled to  interest  on  such  payments. 
Bell  V.  Free.  Page  90 

2.  On  refunding  sums  paid  under  an 
erroneous  construction  of  a  will,  a 
legatee  entitled  to  other  funds 
making  interest  in  the  hands  of  the 
Court,  is  to  be  charged  with  inte- 
rest ;  not  a  legatee  who  has  no  fur- 
ther concern  in  the  estate.  GiHins 
V.  Steele.  199 

See  Gift,  1. — LkgacIt.  —  Specific 
Ferformakce,  5. 


L 

LEASE. 
See  Partnership,  10«— 'REHTf  1. 
Sfecjvic  Pervormamce^  S^  4v 

LEGACY. 

1.  A  sirni  being  bequeathed  on  trust, 
to  apply  the  interest  towards  the 
maintenance  and  support  of  F.  R. 
(separated  from  her  husband,  the 
testator's  nephew,  with  separate  al- 


£M 
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lowance  on  condition  of  imftinfj^in. 
ing  her  children,  and  assisted  by  a 
voluntary  annuity  from  the  testa- 
tor during  his  life,)  and  the  main- 
tenance and  education  of  her  chil 
dren  until  the  youngest  should  at 
tain  21,  and  after  that  event  to 
JP.jR.  so  long  as  she  remained  the 
wife  or  widow  of  her  present  hus- 
band; with  a  direction,  in  case  of 
her  death  or  marriage  before  that 
event,  to  the  trustees  to  take  the 
children  under  their  care ;  F,  R,  is 
not  entitled  to  interest  from  the 
death  of  the  testator,  the  excep- 
tion to  the  general  rule,  in  case  of 
legacies  by  persons  in  loco  parentis^ 
not  extending  in  favour  of  an  adult 
legatee,  and  the  will  expressly  di- 
recting payment  to  certain  annui- 
tants within  ayear  from  the  testator's 
death.  Raven  v.  fVaite,    Page  553 

2.  Legacies  to  infants  payable  at  21, 
with  benefit  of  survivorship  in  the 
event  of  death  under  that  age,  and  a 
power  to  the  executors  to  apply  any 
part  of  the  legacies  towards  the 
maintenance  of  the  legatees,  bear 
interest  from  the  death  of  the  testa- 
trix; the  infants  being  her  cousins, 
and  destitute  of  other  provision. 
Pett  v.  FeU&ws.  561 

3.  A  testator  having  directed  lega- 
cies to  be  paid  at  the  expiration  of 
six  months  after  his  decease,  with- 
out deduction,  the  legatees  are  en- 
titled to  the  full  amount,  and  the 
legacy  duty  must  be  paid  by  the 
executors.  —  Barksdale  v.  Gilliat, 

562 
See   INTEREST)  2.  —  Parekt  ai^d 
ChilPi  1. 


LUNATIC. 

1.  A  commission  of  lunacy  directed 
to  be  executed  in  the  neighbour- 
hood in  which  the  lunatic  resided 
prior  to  his  lunacy,  not  in  that  to 
which  he  had  been  since  conveyed, 
although  evidence  was  given  of  his 
inability  to  bear  removal.  Ex  parte 
Smith.  Poge  4 

2.  Reason  of  the  inquiry  from  what 
period  the  lunacy  commenoed. 
When  the  lunacy  is  of  some  dura- 
tion, and  the  lunatic  has  perfonned 
acts,  the  principle  on  which  the 
crown  extends  its  protection,  re- 
quires an  examination  into  the 
circumstances  of  competence  or 
incompetence.  ^ 

3.  The  committee  of  the  person  of  a 
lunatic  not  removed  in  consequence 
of  his  bankruptcy.  Ex  parte  Proc 
^0^-  531 

4.  On  a  petition  to  remove  the 
committee  of  the  person,  the  Court 
(not  being  prevented  by  the  form 
of  the  petition  from  granting  relief 
according  to  the  nature  of  the 
case,)  directed  an  inquiry,  whether 
the  comfort  of  the  lunatic  was 
sufficiently  provided  for;  regard 
being  had  to  the  sum  allowed. 

ibiii. 


M 

MAINTENANCE. 
See  Vendor  and  Vendee,  1. 

MARRIAGE  SETTLEMENT. 
1.  A  voluntary  settlement   without 
fraud,  by  a  husband  not  indebted, 
in  favour  of  his  wife  and  children. 


IKDEX  TO  THE  PRINCIPAL  MATTERS. 


595 


i«  ^alid  against  gubsequent  credi- 
tors. On  a  bill  by  the  wife, 
the  Court  established  the  settle- 
menty  no  creditor  attempting  to 
impeach  it,  and  there  being  no 
allegation  that  the  husband  was 
indd>ted  at  the  time,  without 
directing  an  inquiry  on  that  sub- 
ject. It  seems  that  a  recital  in  a 
settlement  after  marriage  is  not 
evidence  against  creditors,  of  arti- 
cles before  marriage.  BaUersbee 
V.  Farringtan.  Page  106 

2.  «/•  P.f  on  his  marriage  with  M.  7\> 
executed  a  bond  in  the  penalty  of 
20001.  with  condition  to  be  void  if, 
in  the  event  of  M.  T.  surviving 
J,  P.,  his  executors,  &c,  should, 
within  three  months  ailer  his  de- 
cease, pay  to  trustees  lOOOL  in 
trust  for  M.  T.,  and  if,  in  the 
event  of  J.  P.  surviving  M.  T. 
and  there  being  any  child  or  chil- 
dren of  the  marriage  livmg  at  the 
decease  of «/.  P.,  his  executors.  Sec. 
should,  within  three  months  after 
his  decease,  pay  to  trustees  lOOOl. 
in  trust  for  such  child  or  children; 
«  and  farther  if  J.  P.  should,  at 
any  time  during  his  natural  life, 
become  seised  of  any  messuages, 
&c.'  in  possession,  and  should  settle 
the  same  upon  M.  7\,  and  the 
issue  of  the  said  intended  marriage ; 
by  such  good  conveyances  in  the 
law  as  counsel  should  advise  in 
such  parts  and  proportions,  and  to 
such  use  and  uses,  as  should  be 
thought  requisite,    the  better  to 
make  a  provision  for  M.  T*  in  case 
sh^  should  happen  to  survive  J.  P.  ;* 
Vol,  L 


after  the  death  of  M.  T.,  J.  P. 
having  married  again,  and  then, 
and  not  before,  become  seised  of 
real  estates,  and  having  at  his 
death  left  issue  by  both  marriages, 
all  the  real  estates  of  which  he 
became  seised  during  his  life  were 
subject  to  the  obligation,  and  set- 
tled on  the  issue  of  the  first  marriage 
as  tenants  in  common  in  fee« 
PrebNe  v.  Boghurst.        Page  909 

8k  Where  marriage  is  one  of  the 
considerations,  the  amount. of  pe* 
quniary  consideration  is  immaterial. 

S19 

4b  An  obligation  to  make  a  settle- 
ment on  the  wife  and  the  issue, 

r  includes  an  obligation  to  make  a 
settlement  on  the  issue  after  the 
death  of  the  wife.  AmT. 

See  Appoivtmsnt,  1. 

MASTER. 
See  Practics,  4,  5.  7* 

MINES. 
See  IirjuNCTioK,  3. 

MOTION. 
See  Practicb,  6. 

MORTGAGE. 

1 .  A  mortgagee  of  a  term  created  for 
raising  .portions,  and  expired,  is 
not  entitled  to  an  account  of  rents 
and  profits  in  the  hands  of  a. re- 
ceiver, accrued  before  the  expir- 
ation of  the  term.  Gredey  v. 
Adderley.  575 

2.  A  mortgagee  of  a  term  is  not 

ftr 
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entitled  to  a  retni^ectiTO  account 
of  rents  and  profits.         Page  579 


PARENT  AND  CHILD. 

1.  Under  a  bequest  of  stock,  in  trust 
to  pay  the  dividends  to  M.  H.  H,^ 
the  niece  of  the  testator,  '<  for  and 
towards  the  maintenance,  educa- 
tioui  and  bringing  up  of  all  and 

■  ef  ery  the  child  and  children  of  the 
said  M.H*H*  until  he,  she,  or 
they  shall  attain  twenty-one,"  then 
to  transfer  the  principal  equally 
among  the  children,  wit^  a  bequest 
over  in  de&ult  of  such  issue,  to 
the  nephews  and  neices  of  the 
testator  living  at  the  death  of 
M.  if.  H. ;  the  dividend*  are  pay- 
able to  M.H.H.9  although  she 
has  no  child.  Hammond  v.  Neame. 

85 

2.  In  an  arrangement  settling  the  in- 
terests of  aU  the  branches  of  afamily , 
children  may  contract  with  each 
other  to  give  to  a  parent  who  had 
a  power  to  distribute  property 
among  them,  some  advantage  which 
the  parent,  without  their  contract 
with  each  other,  could  not  have. 

136 
See  Appointmeht,  L 

PAROL  AGREEMENT. 

fiie.SfBCIFIC  PraVORMvAKCB,  1. 

PARTNERSHIP. 
I.  Stipulations  in  articles,  of  partner- 
ship for  an  annual  aetilement  of  ac- 


counts^ and  for  payment  So  the 
representatives  of  a  deceased  part* 
ner  n£  an  aUowance  in  lieu  of 
profits  since  the  last  annual  ac- 
count^ proportioned  to  the  amount 
of  his  share  of  profits,  during  two 
years  preceding,  are  waited  in 
equity  by  omission  through  several 
years  to  settle  annual  accounts, 
and  by  engaging  in  business  to 
which  the  stipulations  cannot  be 
applied  without  injustice ;  and  an 
injunction  was  granted  to  restrain 
the  representatives  of  a  deceased 
partner  from  proceeding  on  a  bond 
given  by  the  surviving  partners,  for 
repayment  of  his  share  according 
to  the  articles,  before  the  settle- 
ment of  accounts  of  transactions 
pending  at  his  decease,  on  which  a 
loss  was  subsequently  sustained. 
Jackson  v.  Sedgwick.         Page  460 

2.  Partnership  articles  containing 
special  clauses  for  taking  the  ac- 
counts, on  which  the  parties  have 
not  acted,  read  in  equity  as  if  those 
clauses  w^e  expunged.  469 

S.  Articles  of  partnership  having.pro- 
vided,  that  on  dissolution  by  death, 
notice,  or  misconduct,  of  a  partner, 
the  remaining  partners  should'have 
the  option  of  taking  his  shared  a 
valuation,  payable  by  yearly  instal- 
ments in  the  course  of  seven  yean; 
and  that  on  the  bankruptcy  or  in- 
solvency of  a  fMtftaer,  the  partner- 
ship shoiddba  immediately  wid  as 

.  to  him ;  by  a  deed,  four  yeasa  sub- 
sequent, the  partmrs  dadared 
(after  a  seoital  that  such  w«i  their 
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intention  in  the  articles),  that  in 
the  event  of  bankruptcy  or  insol- 
vency, the  same  arrangement  should 
be  practised  as  on  dissolution  by 
death,  notice,  or  misconduct :  one. 
of  the  partners  having  become 
bankrupt  within  a  few  months  after 
the  execution  of  the  latter  deed, 
his  assignees  are  not  bound  by  it. 
Whether  a  provision  in  articles  of 
partnership,  that  on  the  bankruptcy 
of  a  partner  his  share  shall  be  taken 
by  the  solvent  partners,  at  a  sum 
to  be  fixed  by  valuation,  and  pay- 
able by  instalments  in  a  course  of 
years,  is  not  void  by  the  statutes 
concerning  bankrupts.  Q^iere, 
Wilson  V.  Greewmood.      Page  471 

4.  Where  some  members  of  a  partner- 
.  ship,  either  in  the  ordinary  course 
of  trade,  or  in  closing  the  trans- 
actions after  a  dissolution,  seek  to 
exclude  others  from  a  just  share  in 
the  management,  the  Court  ap- 
points a  receiver.  481 

-5«  R.  C.  being  in  possession  of  mines 
and  iron-works,  held  under  leases 
of  unequal  duration,  by  his  will 
bequeathed  85,00(X.  to  B.,  <<  as  a 
capital  for  him  to  become  a  partner 
with  my  executor  of  one-fourth 
share  in  the  trade  of  all  those  works, 
so  long  as  the  lease  endures,"  with 
a  devise  to  H.  and  his  wife  of  the 
residue  of  his  estates,  real  and  per- 
sonal ;  by  a  codicil  the  testator  gave 
to  Wt  C.  three-eighths  of  the 
concern  at  the  iron-works*  *'  so 
liie  partnership  will  stand  at  my: 
decease,      W.    C*    tkree-ei^ths,j 


H.  three-eighths,  B.  two-eighths," 
After  the  testator's  death,  W.  C, 
//.,  and  B,y  carried  on  the  works  for 
two  years,  selling  iron  manufactur- 
ed not  only  ftom  the  produce  of 
their  mines,  but  from  ore  and  old 
iron  purchased  for  the  purpose  of 
manufacture  and  re-sale.  B.  hav- 
ing then  assigned  his  share  to  C, 
the  business  was  carried  on  in  like 
manner,  by  C.  and  H*  till  the  death 
of  the  latter;  no  agreement  having 
ever  been  entered  into  for  the  dur- 
ation of  the  partnership. 

1.  The  codicil  withdraws  the 
trade  from  the  operation  qf  the 
residuary  clause  in  the  wiiJ,  and 
vests  three-eighthain  H.  to  the  ex- 
clusion of  his  wife. 

2.  The  concern  is  not  a  m^re 
joint  interest  inland,  but  a  partner- 
ship in  trade. 

3.  The  purchase  of  a  leasehold 
interest  as  part  of  a  stock  in  trade> 
is  not  evidence  of  an  agreement  to 
contract  a.  partnership  commensu- 
rate with  the  duration  of  the  lease. 

•4.  The  partnership  is. dissolved 
by  the  death  of  H. 

5.  In  a  suit  instituted  by  W.  C, 
praying  a  sale  of  the  partnership 
property,  the  Court,  on  motion,  di- 
rected an  inquiry  whether  it  would 
be  for  the  benefit  of  all  parties  in- 
terested that  the  works  should  be 
sold,  or  carried  on  for  the  purpose 
of  winding  up  the  concern.  Cravo- 
shay  V.  MauU*  Page  4*95 

6.  On  a  suit  instituted  for  the  dissolu- 
tion of  a  partnership,  it  being  ckiar 
Rr2 
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on  the  bill  and  answer  that  some  I 
party  is  intitled  to  a  dissolution,  a  I 
sale  of  the  partnership  property  I 
may  be  directed  on  motion.  P.  506 
?•  If  a  partnership  is  actually  ended, 
no  person  can  make  any  use  of  the 
property  inconsistent  with  the  pur- 
pose of  winding  up  the  concern.  507 

8.  Where  the  contract  neither  ex- 
pressly nor  by  reference  limits  the 
duration,  the  partnership  may  be 
terminated  at  a  moment's  notice 
by  either  party.  508 

9.  Reason  of  the  doctrine  that  a  part- 
nership is  dissolved  by  death.  509 

10.  There  is  no  general  rule  that 
partners  purchasing  a  leasehold  in- 
terest, must  be  understood  to  have 
entered  into  a  contract  of  partner- 
ship commensurate  with  the  dura- 
tion of  the  leases.  521 

1 1.  In  the  instance  of  a  trading  part- 
nership actually  dissolved,  the 
Court  orders  a  sale  on  motion. 

523 
PENSION. 
See  Alibvatiox,  S. 

PERFORMANCE. 
See  Specific  Performance. — Covs- 
VANT,  1.  — Satisfaction,  1. 

PERSONAL  ESTATE. 

1,  The  general  personal  estate  ex- 
empted from  the  payment  of  a  par- 
ticular legacy.  Gittins  v.  Steele.  24 

2.  In  the  event  of  the  deficiency  of  a 
particular  fund  appropriated  to  the 
satisfaction  of  certain  bequests,  the 
Court,  on  the  question  of  the  ex- 
emption of  the  general  p^sonal 
estate,  cannot  advert  to  the  fact  of  a 
sale  of  part  of  the  testator's  proper- 


ty subsequent  to  th6  will,  by  wWch 

*  the  particular  fund  has  become  in- 

-    sufficient.  Gittinsv.  Steele.  PigeM. 

See  Parol  Evidence,  1.  — Witt,  2- 

PLEADING. 

See  Demurrer.  —  Discovert,  2. 
—  Information,  1. — Practice, 
IS. 

POWER. 

The  will  (attested  by  three  wit- 
nesses) of  a  person  having  a  polver 
to  dispose  of  a  fund  consisting  partly 
of  real  estates,  and  partly  of  house- 
hold furniture,  linen,  and  plate, 
containing  a  gift  of  "  all  my  estates 
and  effects  of  whatsoever  denomi-* 
nation,"  and  of  **  my  household 
furniture,  with  linen  and  plate,"  is 
not  an  execution  of  the  power. 
Jones  V.  Curry.  66 

See  Appointment,  1 . — Parent  and 
Child,  2. — Rent,  1. — Will,  5. 

PRACTICE. 

1.  On  a  bill  by  a  prebendary  against 
his  lessees,  for  a  commission  to  as- 
certain the  boundaries  of  the  pre- 
bendal  lands,  the  prebendary  is  en^* 
titled  to  name  as  many  commis- 
sioners as  his  lessees.  Willis  Y^P&T' 
Icinson.  9 

2.'  A  notice  for  Monday  the  ISth 
January,  being  the  first  seal  before 
Hilary  term,  is  good  notice  for  the 
first  seal,  though  held  oa  Thursday 
the  15th  January.  Smithv. •  10 

3.  By  the  order  directing  a  party  to 
bejexamined  as  a  witness  on  the 
trial  of  an  issue,  no  objection  is 
waived,  except  that  which  arises 
from  his  being  a  party  in  the  cause. 
Rogerson  v.  Whittington.  39 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


599 


i.  All  refbreaces  of  answers  for  in- 
sufficiencj  or  for  scandal  and  im- 
pertinencOy  or  for  impertinence, 
made  in  the  same  cause,  shall  be 
made  to  the  same  Master.  Order  of 
Court.  Page  128 

5.  Where  answers  of  Defendants  have 
been  referred  for  scandal  and  im- 
pertinence, or  for  impertinence* 
and  the  Court  shall  afterwards  re- 
fer the  same  for  insufficiency,  the 
latter  reference  shall  be  made  to 
the  same  Master  as  the  former. 

Ibid.  Ibid. 

6«  If  a  party  gives  notice  of  motion 
and  does  not  move  accordingly,  he 
shall,  when  no  affidavit  is  filed, 
pay  to  the  other  side  forty  shillings 
costs  upon  production  of  the  notice 
of  motion ;  but  when  an  affidavit  is 
filed  by  either  party,  the  party 
giving  such  notice  of  motion  and 
not  moving,  shall  pay  to  the  other 
side  costs  to  be  taxed  by  the  Mas- 
ter, unless  the  Court  itself  shall 
direct,  upon  production  of  the  no- 
tice of  motion,  what  sum  shall  be 
paid  for  costs.  Ibid.        Ibid. 

7f  It  is  not  competent  to  the  Lord 
Chancellor  to  order  the  Master  to 
review  a  report  confirmed  and  fol- 
lowed by  a  decree  of  the  Master  of 
the  Rolls,  containing  consequential 
directions  while  that  degree  stands 
Turner  v.  Turner.  154 

8.  The  Master  ordered  to  review  his 
report  after  confirmation.  157 

9.  Defendant  permitted  to  take  ex- 
ceptions to  a  report  after  *  con- 
firmation, without  having  taken 
objections.  158 


10.  Exceptions  permitted  with  re^ 
ference  to  one  subject  of  inquiry, 
after  exceptions  to  the  same  report 
with  reference  to  another  subject 
allowed  or  overruled  on  argument. 

1(60 

11.  A  deposition  de  bene  esse  having 
been  read  at  the  Iiearing  of  a  cause, 
it  is  of  course,  if  any  issue  is  di- 
rected, to  order  it  to  be  read  on 
the  trial,  notwithstanding  an  irre- 
gularity in  the  examination,  which 
might  have  been  efiectually  object- 
ed at  the  hearing.  Whether  the 
Court  will  suppress  a  deposition 
taken  before  commissioners,  of 
whom  one  is  attorney  m  a  cause  in 
Scotland  between  the  same  parties, 
on  the  same  question,  quare*  Oot" 
don  V.  Gordon.  166 

12.  When  the  interval  is  short  be- 
tween the  publication  and  the  hear- 
ing, the  Court  will  grant  time  to 
examine  whether  the  deposition  was 
regularly  taken,  it  being  too  late  to 
object  during  the  hearing.         171 

IS.  A  demurrer  and  answer  filed  by 
a  Defendant  attached  for  want  of 
an  answer,  after  orders  for  time  to 
plead,  answer,  or  demur,  not  de- 
murring alone,  ordered  to  be  taken 
off  the  file.  Curzon  Y.  De4a-Zouch^ 

185 

14.  A  Defendant  having  filed  an 
answer  and  demurrer  after  a  cepi 
corpus  returned  on  an  attacluqent 
for  not  answering,  an  order  for  a 
messenger  obtained  before  ti^e  de- 
murrer andTanswer  (of  which  the 
Plaintiffs  had  bespoken  an  office 
Rr3 
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copy)  had  been  taken  off  the  file, 
discharged  with  costs.  Curzon  t. 
De-la-Zouch,  Page  189 

15.  After  a  demurrer  over-ruled,  time 
to  answer  can  be  obtained  only  on 
a  special  application.  Jones  v. 
Saxhy.  194. 

16.  Infants  being  made  co*plaintii& 
in  two  suits  relative  to  the  same 
matter,  the  Court  will  not,  before 
a  decree,  on  the  Master's  report 
that  one  suit  is  more  for  the  bene- 
fit of  the  infants,  dismiss  the  bill  in 
the  other  suit  unless  ^y  consent- 
Mortimer  v.  West.  358 

17-  A  Defendant  may  by  answer 
protect  himself  fVom  answering  in- 
terrogatories tending  to  criminate 
him.  192 

See  Affidavit,  1.  — Charity,  1. — 
Costs. — Dbcrbe.— Demurrer. — 
Injunction.— Lunatic,*.— Part- 
NERSHip,  5,6.11.  —  Production 
OF  Documents. — Receiver. — Se- 
questration.—  Solicitor,  1,2.4. 
—  Specific  Performance,  2. 

PRINCIPAL  AND  AGENT. 

An  agent,  defendant  to  a  bill  for  an 
account  by  his  principal,  ordered, 
on  motion,  to  leave  with  his  clerk 
in  court,  documents  in  his  posses- 
sion, containing  entries  relating  to 
the  cause;  sealing  Up  entries  on 
other  subjects,  and  making  affida- 
vit that  he  has  sealed  such  entries 
only.     Gtrard  v.  Penswick.       583 

PRODUCTION  OF  DOCUMENTS. 
1 .  A  Plaintiff  is  entitled  to  the  pro- 
duction of  documents  referred  to 


in  the  answer,  and  admitted  to  be 
in  the  custody  of  the  Defendant, 
although  an  injunction  obtained 
by  the  Plaintiff  has  been  dissolved, 
on  the  ground  that  the  contract 
which  he  seeks  to  enforce  is  illegal. 
Evans  v.  Richardson.  P^g^  1 

2.  In  ordering  the  production  of 
documents,  the  Court  proceeds  on 
the  principle,  that  they  are  by 
reference  incorporttted  into  the 
answer,  and  become  a  part  of  it.   8 

3.  In  a  bill  against  executors,  the 
Plaintiff  having  stated  two  promis- 
sory notes  of  the  same  date,  one 
for  15,0001.  sterling,  the  other  for 
15,0001.  French  foaw,  .given  by  the 
testator  for  securing  a  sum  of 
15,0001.,  on  an  affidavit  by  one  of 
tlie  executors,  that  he  had  inspect- 
ed the  first  note,  and  observed  on 
the  face  of  it  circumstances  tend- 
ing to  impeach  its  authenticity; 
that  he  was  informed,  and  believed, 
that  the  second  note  had  been 
produced  by  the  Plaintiff  for  pay- 
ment in  a  foreign  country;  and 
that  he  was  advised  and  believed 
that  it  was  necessary,  in  order  that 
his  answer  might  fully  meet  the 
case,  that  he  should,  before  answer, 
have  inspection  of  the  second  note, 
it  was  ordered,  that  the  Defendants 
should  not  be  compelled  to  answer, 
till  a  fortnight  after  production  of 
the  second  note.  The  Princess  qf 
Wales  V.  the  Earl  of  Liverpool.   1 14 

4.  If  a  Plaintiff  makes  a  demand  on 
written  instruments,  without  stat- 
ing that  they  are  in  his  possessioo, 
whether  the  Court  will  infer  that 
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fact,  unless  an  affidavit  is  made  to 
the  contrary,  qtuere.        Page  122 

5.  Reason  of  the  practice  requiring 
proof  (beyond  mere  reference)  of 
possession  by  the  Defendant  of 
a  document  previous  to  an  order 
for  production.  128 

6.  On  a  motion  for  an  attachment 
for  refusal  of  production  and  in- 
spection of  documents,  pursuant 
to  order,  or  for  immediate  inspec- 
tion, the  Defendants  objecting  that 
the  documents  contained  passages 
improper  for  inspection,  the  Lord 
Chancellor  refused  the  application, 
but  directed  the  Defendants  to  pay 
the  costs  of  it.    Jones  v.  Potoell, 

535  n. 

&tf  Discovert,  1.  —  Injunction,  1. 

4.  —  Principal  and  Agent,  1. — 

SUBPCENA  DUCENS  TeCUM,  1. 

PROMOTIONS. 

Page  334 

PURCHASE. 

1.  A  father  having  purchased  in  the 
names  of  his  sons  a  copyhold 
estate,  which  he  afterwards  de- 
mised by  licence  obtained  subse- 
quently to  the  purchase ;  the  sons 
take  the  estate  successively,  as  an 
advancement.  To  repel  the  pre- 
sumption of  advancement,  evidence 
of  the  father's  intention  must  be 
contemporaneous  with  the  pur- 
chase.   Murless  v.  FranUin.      13 

8.  The  presumption  arising  from  the 
circumstances  of  the  purchase  of 
•ne  estate,  cannot  be  qualified  by 


trahsactions  relative  to  other  es- 
tates. Page  19 


R 

REAL  ESTATE. 
See  Parol  Evidence,  1.^- Will,  4. 

RECEIVER. 

1.  Pending  a  question,  whether 
estates  devised  were  subject  to  a 
bond  executed  by  the  testator,  for 
making  a  settlement  on  his  wife 
and  children,  the  Court  refused  to 
appoint  a  receiver,  the  devisees  in 
trust  consenting  to  pay  the  rents 
into  court.     PrebUe  v.  Boghursi. 

Sis 

2.  The  appointment  of  a  Receiver  is 
for  the  benefit  of  incumbrancers, 
only  so  far  as  expressed  to  be  for 
their  benefit,  and  as  they  choose  to 
avail  themselves  of  it.  579 

See  Alienation,  1,  2. ^-Partner- 
ship, 4. 

REFERENCE. 
See  Injunction,  5. — Practice,  4, 5. 

RELEASE. 
See  Gift,  1. 

RENT. 
1.  Under  a  parol  demise  from  year 
to  year,  by  a  tenant  for  life,  with 
power  to  lease  by  deed,  &c.  the 
interest  of  the  lessee  determines 
with  the  life  of  the  lessor,  and  the 
rent  is  apportionable.  Ex  parie 
Smyth.  S97 
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2.  A  tenant  for  life  with  leasing 
power,  having  granted  leases  from 
year  to  year,  some  by  parol,  some 
in  writmg,  but  not  conformable  to 
the  power,  on  his  death,  before  the 
expiration  of  the  year,  the  rents 
are  apportionable.  Clarksan  t. 
Lord  Scariorough.       Page  S54  n. 

See  SXQUBSTRATION,  I. 

REPLEVIN. 

An  action  of  replevin  may  be  main- 
tained for  goods  distrained  under 
a  warrant  from  commissioners  au. 
thorised  by  act  of  pfAiament  to 
levy  rates  for  specific  local  pur. 

*  poses  with  power  of  distress.    d04 

REPORT. 
See  Ihjukction,  5,  6.  •—  Practice, 
7,  8,  9, 10. 


SATISFACTION. 
Distinction  between  satisfaction  and 
performance.  219 

See  COVBKANT,  1. 

SEQUESTRATION. 
Under  a  sequestration,  the  landlord 
is  entiUed  to  be  paid  arrears  of 
rent.    Dixon  v.  Smith.  457 

SET  OFF. 
The  doctrine  of  set-off  and  mutual 
credit  under  the   statute,  is  the 
same  at  law  and  in  equity.         33 
See  Bankrupt,  5. 
4 


SETTLEMENT. 
See  Marriage  Settlement. 

SOLICITOR. 

1.  A  solicitor  declining  to  be  farther 
concerned  in  a  cause,  is  not  entitled 
to  compel  payment  of  his  coats,  by 
refusing  to  permit  such  inspectioa 
of  the  papers  in  his  hands,  or  such 
production  of  them  before  tbe 
court  or  the  master,  as  may  be 
necessary  in  the  conduct  of  tbe 
cause.     Commerell  v.  Poynion, 

Page  I 

2.  After  an  order  for  the  taxation  of 
a  solicitor's  bill,  staying  proceed- 
ings at  law  till  the  report,  the  soli- 
citor having  died  before  a  report^ 
and  no  measures  having  been  taken 
for  continuing  the  taxation,  his 
administratrix  proceeding  at  law 
against  the  client,  was  held  not  to 
have  committed  a  contempt.  i/oiJ- 
ditch  V.  Houlditch.  58 

3.  The  Court  will  not  order  the  per- 
sonal representative  of  a  deceased 
solicitor  to  deliver  the  papers  in* 
the  cause  to  another  solicitor,  with- 
out payment,  or  security  for  pay- 
ment, of  the  solicitor's  bill.  It 
seems  that  the  summary  jurisdic- 
tion of  the  Court  extends  to  the 
representatives  of  a  solicitor.    Bed" 

Jearn  v.  Souoerhy.  84 

4.  In  a  cause  which  has  been  much 
delayed,  the  Court  will  not,  at  the 
expense  of  farther  delay,  relieve 
the  Plaintiff  from  the  consequences 
of  the  gross  neglect  of  his  solicitor. 

156 
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SPECmC  PERFORMANCE. 

!•  If  a  person  possessed  of  a  term, 
contracts  to  sell  the  fee,  he  cannot 

.  compel  the  purchaser  to  take,  but 
the  purchaser  can  compel  him 
to  convey  the  term,  and  this  Court 
will  arrange  the  equities  between 
the  parties.  Pdg^  54? 

2.  Specific  performance  of  a  parol 
agreement  to  grant  a  lease,  de- 
creed on  the  testimony  of  one  wit- 
ness, confirmed  by  circumstances, 
against  the  denial  in  the  answer, 
afler  part-performance  by  delivery 
of  possession.     Morphett  v.  Jones, 

172 

S*  Specific  performance  refused  of 
an  agreement  to  grant  a  lease  for  a 
term  expired  before  the  hearing  of 
the  cause,  the  acts  of  waste  com- 
mitted during  the  possession  of  the 
premises  not  entitling  the  plaintiff*, 
in  an  action  on  the  covenants  to  be 
inserted  in  the  lease,  to  more  than 
nominal  damages.  Nesbitty. Meyer. 

22S 

4.  Whether  specific  performance  of 
an  agreement  to  grant  a  lease  will 
in  any  case,  be  decreed  after  the 
expiration  of  the  term,  qtuere.  226 

5.  On  a  bill  by  a  purchaser  for  specific 
performance  of  a  contract  for  the  sale 
of  an  estate,  a  vendor  who,  during 
15  years,  had  retained  possession 
of  the  whole  estate,  and  of  one- 
third  of  the  purchase-money,  was, 
under  the  circumstances,  charged 
with  interest  on  one-third  of  the  rents 
and  profits.    Burton  v.  Toeld.  255 

<Sm  Agreement.  —  AwarDi  1.  S. 


STATUTE. 

5  Anney  c.  4.  See  Alienation,  1,  2. 
b  Geo*  II.  c.  SO.  §  40.  See  Bank. 
RUPT,  6. —  52  Geo.  in.  c.  101.  See 
Charity,  1. 

SUBPCENA  DUCENS  TECUM. 
1.  Under  a  subpcena  ducens  tecumy  the 
party  may,  in  Court,  object  to  pro- 
duce the  documents :  but  if  the  ob- 
jection is  overruled,  production  will 
be  compelled.  Page  209 


TENANT  FOR  LIFE. 
S^e  Construction,  1. —  Rent,  1,2. 

TENANT   FROM    YEAR    TO 
YEAR. 
See  Rent,  1,  2. 

TIMBER. 
See  Appointment,  1. 

TITHEa 
See  AwARVf  6. 

TRUSTEES. 
See  Costs',  2. 


VENDOR  AND  VENDEE. 
An  equitable  interest  under  a  con- 
tract of  purchase  may  be  the  sub- 
ject of  sale;  the  subcontract  con- 
verts the  original  vendee  into  a 
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tnittee  of  hw  equitable  interest  for 
his  vendee,  who  acquires  the  same 
rights  which  he  had  to  the  bene- 
fits  to  be  derived  under  the  pri- 
mary contract.  Such  subcontracts 
are  not  within  the  doctrine  of 
champerty    and    maintenance. 

Page  56 
See  Spscivic  PebformancEi  1.  5. 

VERDICT. 
See  Discovery,  1. 


W 

WASTE. 
See  Appoxktmsnt,  1. 

WILL. 

1.  For  the  purpose  of  collecting  the 
intention,  every  part 
must  be  considered. 

2.  Bequest  of  personal  estate  being 
in  trust,  to  pay  the  interest  to  M. 
the  testator's  widow,  during  her 
lifb,  and  on  her  death  **  to  pay  and 
divide  the  trust-monies  unto  and 
equally  between  his  daughters  H. 
and  A.9  for  their  own  use  and  be- 
nefit absolutely,  and  in  case  of  the 
death  of  them  H.  and  A.y  or  either 
of  them,  leaving  a  child  or  children 
living,"  to  apply  the  interest  for  the 
maintenance  of  the  children  till 
21,  then  to  divide  the  trust-money 
among  them,  expressing  that  the 
testator's  intention  was,  that  the 
children  of  his  daughters  should 
be  entitled  to  the  same  shares  to 
which  their  mother  would  be  en- 
tilled  if  then  living,  with  an  ulti- 


of  the  will 


mate  trust  in  case  of  the  deatii  oT 
H.  and  A.,  without  leaving  issue 
living  at  their  respective  death,  or 
of  all  their  children  dying  minors  ; 
on  surviving  the  tenant  for  life,  i/. 
and  A.  become  entitled  to  the  ab- 
solute interest.     GaUand  v.  Leo- 
nard. Page  161 
.  Bequest  of  SOOOl.  stock  to   JV^ 
the  testator's  son  by  a  first  mar- 
riage, (his  second  wife  and  a  sod 
by  her  being  living,)  the  interest  to 
be  appropriated  to  his  maintenance 
under  the  direction  of  trustees  till 
he  attained  24,  and  of  the  residue 
of  the  testator's  personal   estate^ 
(the  interest  being  given  to  his  wife 
during  her  widowhood,  ailer  her 
decease  or  marriage)   "  unto  any 
child  or  children  I  may  have  by 
my  wife,  to  be  equally  divided  be- 
tween them  that  attain  the  age  of 
21  years,  the  survivor  of  my  chil- 
dren to  possess  what  is  here  be- 
queathed to  the  other;  but  should 
not  either  of  my  children  attain 
the  age  of  21  years,  or  live  to  pos- 
sess what  is  here  bequeathed  to 
them,  I  then  bequeath"    to    the 
children  of  the  testator's  sister  the 
SOOOl.  stock;  the  son  by  the  second 
marriage  dying  in  the  life  of  tlie 
testator,  and  there  being  no  other 
issue  of  that  marriage,  W.  is  enti- 
tled to  the  stock  and  to  the  residue. 
HiU  V.  Smith.  195 
V.  Testamentary  papers  in  this  fonn : 
<<  I  leave  and  bequeath  to  all  my 
grandchildren,  and  share  and  share 
alike ;"  and  "  further,  I  appoint  T, 
H.  and  T.  E.  my  trustees  for  all 
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mj  grandchiULren  and  nieces;"  are 
void  for  uncettainty,  and  pass  no 
interest  in  the  real  estate,  Mokun 
V.  MohuHm  Poge  201 

5*  A  testator  having  by  his  will  de- 
vised his  freehold  and  copyhold 
estates  in  trust  for  his  son  in  strict 
settlement,  with  remainder  to  his 
nephew ;  and  having  given  by  his 
first  codicily  a  special  power  of  sale 
over  a  part  of  his  estates,  to  be  ex- 
ercised at  the  request  of  his  son  in 
favour  of  his  nephew ;  and,  by  his 
second  codicil,  a  general  power  of 
sale  over  ^*  all  or  any  part  of  his 
estates,"  to  be  exercised  at  the 
discretion  of  his  trustees ;  the  con- 
veyance by  the  trustees  must  con 
tain  both  the  particular  and  the 
general  power  of  sale.  Greene  v. 
WigUnoorth.  234 

6.  A  testator  having  by  his  will  di- 
rected  his   executors  to  transfer 


5001.,  part  of  his  residuary  estate, 
to  if.  N.y  and  made  a  specific  dis- 
position of  the  other  parts,  and 
having  afterwards  drawn  a  pen 
through  the  name  of  H.  N.,  and  by 
a  codicil  declared  that  he  razed  her 
name  out  of  his  will  with  his  own 
hand ;  the  5001.  belong,  as  undis- 
posed of,  to  his  next  of  kin.  The 
costs  of  ascertaining  the  right  to 
that  sum,  paid  thereout,  in  exemp- 
tion of  the  general  residue.  jS^rym« 
ther  V.  Nofikcote.  Page  5id6 

See  Construction,  4.  —  Covenant, 
1.  —  Heir  Loom,  1. — Legacy.  — 
Parol  Evidence,  1.  — Partner- 
ship, 5. — Personal  Estate,  1. — 
Power,  1. 

WITNESS. 
See  Practice,  S. 


END  OV  THE  FIRST  TOLUME. 


PHntid  by  A.  Straban,  Lsw-Fdoter  to  His  Maj«gcj, 
Fkintws-StrtvC,  London. 
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